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Agenda
Planning Commission - Regular Meeting
City and Borough of Juneau
May 28, 2019
Assembly Chambers
7:00 PM
I.

ROLL CALL

II.

REQUEST FOR AGENDA CHANGES AND APPROVAL OF AGENDA

III.

APPROVAL OF MINUTES
A.

IV.

Minutes from April 23, 2019, Regular Planning Commission Meeting

W RITTEN AGENCY AND PUBLIC COMMENTS POST DEADLINE
A.

Additional Materials, May 28, 2019

V.

PUBLIC PARTICIPATION ON NON-AGENDA ITEMS

VI.

ITEMS FOR RECONSIDERATION

VII. CONSENT AGENDA
A.
B.
C.
D.
E.

USE2019 0009: A Conditional Use Permit for a 72 unit condominium development
USE2019 0010: A Conditional Use Permit for an accessory apartment above a detached
garage on an undersized lot
PDF2019 0001: A major amendment to Montana Creek West Planned Unit Development (PUD)
to allow subdivision of two (2) lots into four (4) lots
SMP2019 0002: Preliminary plat approval for a major subdivision within Montana Creek West
Phase 2B Planned Unit Development of two (2) lots into four (4) lots
SMF2019 0001: Final plat approval for a major subdivision within Montana Creek West Phase
2B Planned Unit Development of two (2) lots into four (4) lots

VIII. UNFINISHED BUSINESS
IX.

REGULAR AGENDA
A.
B.

USE2019 0013: A Conditional Use Permit for a 5,000 sq. ft. indoor recreational facility
CSP2018 0012: Planning Commission review of Fiscal Year 2020 Capital Improvement
Program

X.

BOARD OF ADJUSTMENT

XI.

OTHER BUSINESS

XII. STAFF REPORTS
XIII. COMMITTEE REPORTS
XIV. LIAISON REPORT
XV. CONTINUATION OF PUBLIC PARTICIPATION ON NON-AGENDA ITEMS
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XVI. PLANNING COMMISSION COMMENTS AND QUESTIONS
XVII. EXECUTIVE SESSION
XVIII.ADJOURNMENT
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Agenda
Planning Commission
Regular Meeting
CITY AND BOROUGH OF JUNEAU
Ben Haight, Chairman
April 23, 2019
I.

ROLL CALL

Paul Voelckers, Vice Chairman, called the regular meeting of the City and Borough of Juneau
(CBJ) Planning Commission (PC), held in the Assembly Chambers of the Municipal Building, to
order at 7:00 p.m.
Commissioners present:

Paul Voelckers, Vice Chairman;
Michael LeVine, (telephonically), Ken Alper, Shannon Crossley,
Dan Hickok, Andrew Campbell, Travis Arndt

Commissioners absent:

Chairman Ben Haight, Nathaniel Dye

Staff present:

Jill Maclean, CDD Director; Laurel Bruggeman, Planner I;
Jane Mores, Assistant Municipal Attorney;
Dan Bleidorn, Deputy Land Manager

Assembly members:

Loren Jones,
Wade Bryson, Assembly Liaison to the Planning Commission

II.

REQUEST FOR AGENDA CHANGES AND APPROVAL OF AGENDA - None

III.

APPROVAL OF MINUTES
A. March 26, 2019 DRAFT Minutes – Planning Commission Regular Meeting

MOTION: by Mr. LeVine, to approve the Planning Commission March 26, 2019, regular meeting
minutes with any small changes by staff or Commission member.
The motion passed with no objection.
IV.

PUBLIC PARTICIPATION ON NON-AGENDA ITEMS - None

V.

ITEMS FOR RECONSIDERATION - None
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VI.

CONSENT AGENDA
USE2019 0007:
Applicant:
Location:

A Conditional Use Permit for an accessory apartment on an
undersized lot.
Jake & Bridget Lapenter
319 W. Eleventh Street

Mr. LeVine said he lives around the corner from the subject lot, but that he has no financial
interest in this property, and that he felt he could make an impartial decision.
There was no objection from Commission members or the public to Mr. LeVine remaining on
the panel.
Staff Recommendation
It is recommended that the Planning Commission adopt the Director's analysis and findings and
grant the requested Conditional Use Permit. The permit would allow the development of an
accessory apartment on a substandard lot in the D5 zoning district.
Mr. Alper asked if this item was before the Planning Commission because the home was on an
undersized lot.
He was told by the staff that the reason this item is before the Commission is because it is on an
under sized lot, and therefore a Conditional Use Permit was necessary
USE2019 0008:
Applicant:
Location:

A Conditional Use Permit to allow a portion of an additional story on
top of an existing below grade structure.
Edward Coffland
5980 Thane Road

Staff Recommendation
It is recommended that the Planning Commission adopt the Director's analysis and findings and
grant the requested Conditional Use Permit. The permit would allow the development and
heating of a portion of an additional story on top of an existing below grade structure.
MOTION: by Mr. LeVine, to accept staff’s findings, analysis and recommendations, and approve
USE2019 0007 and USE2019 0008.
The motion passed with no objection.
VII.

UNFINISHED BUSINESS - None

VIII.

REGULAR AGENDA - None

IX.

BOARD OF ADJUSTMENT - None
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X.

OTHER BUSINESS

A. CSP2019 0003: A review of a request to amend a lease for a wireless communications
site
Staff Recommendation
Lands staff requests that the Planning Commission provide comments on these proposed
amendments as required by 53.09.260(b).
Ms. Maclean said this item has been passed through the Commission and approved by the
Assembly in the past. The applicant already has a lease. The applicant is asking for an
expansion of its land by 144 square feet.
Ms. Maclean said this item is before the Commission for its comments on the proposed land
increase.
The Commission had no comments.
XI.

STAFF REPORTS
A. Title 53 Lease Review Process Presentation
Possible amendments to Title 53, the lease review process –

Mr. Jones told the Commission that he spoke with the Assembly about three months ago about
the role of the Planning Commission in reviewing leases. He said often under Code a lease
applicant contacts the City staff and states they want to lease property. This request generally
goes to the Lands office and then is reviewed by the Lands Committee, said Mr. Jones. It then
goes to the Assembly, which authorizes the City Manager to review the lease request. It then
goes back to the Lands office and then to the Assembly for approval, said Mr. Jones.
Under the current code, the Planning Commission is also part of this process, said Mr. Jones. He
said about a month ago he was at a Planning Commission meeting, and the Commission was
given a lengthy presentation by the staff on Deckhand Dave’s lease. This is an example of an
item that would bypass the Planning Commission in the future, said Mr. Jones.
This proposed amendment to Title 53 basically replaces “Lands Committee” everywhere that it
currently references “Planning Commission”, said Mr. Jones. This would remove Planning
Commission review of any and all leases, said Mr. Jones. If an item required a Conditional Use
Permit, it would go before the Commission, said Mr. Jones. The purchase of land would not be
affected, said Mr. Jones.
Mr. Jones said he is making this suggestion because by the time the applicant gets to the Lands
PC Regular Meeting
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staff, Lands Committee, and Assembly, back to the staff, Lands Committee and Assembly, that
there would be sufficient enough opportunity for public comment.
Mr. Jones has been working on this with the City Attorney, and was told he should bring this
item up before Docks and Harbors and the Planning Commission.
He said, for example, the item the Commission dealt with earlier in the meeting for an increase
in land for a cell phone tower provider, would not be coming before the Commission should the
ordinance be amended.
Mr. Alper said it appears this also applies to land acquisition and disposal.
That is not the intent, said Mr. Jones. It would apply to leases only within Title 53.
Mr. Voelckers asked why easements would be in a different category than a lease.
Mr. Jones said he would address this with the attorney.
Ms. Mores said it appears that the draft ordinance would affect land acquisitions and land
disposal as well.
Mr. Jones said most of the direction comes through the Lands Committee.
Mr. LeVine said if the intent is not to remove Commission review of land acquisitions and
leases, that this should be placed before the attorney for revision.
In answer to a question by Me. LeVine, Mr. Jones said the purpose of this ordinance
amendment is to remove an extraneous step from the process.
Mr. Jones said it bothered him that after the lease was negotiated, that the item came before
the Planning Commission and that the Commission placed new conditions on a lease that had
already been negotiated.
Ms. Mores clarified that Lands is not a separate department. It is under the Manager’s office,
she said.
Mr. Voelckers said most of the work performed by the Planning Commission is regulatory, but
that there are other important functions performed by the Commission.
Mr. Hickok said he agreed with the process. Any time red tape can be cut, that is a good thing,
he said. Mr. Hickok said he did not understand that the lease which had been before the
Commission for review had already been negotiated.
PC Regular Meeting
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Mr. Arndt said he likes the idea of amending the ordinance. He asked what would happen if the
Assembly approved a lease and it turned out that a Conditional Use Permit was necessary.
Ms. Crossley asked why the Planning Commission has been part of this process in the past.
Ms. Mores said she does not know the history of the regulations.
Mr. Campbell said he supported the amendment streamlining the process. He said if
intervention by the Planning Commission in this process is unnecessary, then it should be
eliminated. He said it appears that it is also a waste of staff time.
Ms. Maclean said the lease they are speaking of was viewed by the Commission under “Other
Business”. It was put under “Other Business” because the Commission had already reviewed it.
It states in Title 53 the Commission is supposed to comment on the item, said Ms. Maclean. She
said it would still be important for the staff to review certain items, which could then be
forwarded to the Lands Committee.
Director’s Report
Ms. Maclean reported that the dockless vehicle moratorium was also approved at the April 22,
2019, Assembly meeting. The staff has until February, 2020, to work on that ordinance. The
Blueprint Steering Committee has a public meeting April 25, at 6:00 p.m. at the downtown fire
station. The Auke Bay neighborhood meeting will be meeting again in early May. A Title 49
Committee meeting has not yet been set. The staff will be meeting with staff and business
people in town in early May for input on the draft ordinance. The CDD will be closed on May 14,
2019, for another training.
Mr. Voelckers asked if there was new information on the Harris appeal.
Ms. Mores said they had a prehearing conference and set deadlines. The appellants have
waived oral arguments so the issue will be settled by briefs only. The goal is to have this back to
the Assembly by September, (2019), said Ms. Mores.
XII.

COMMITTEE REPORTS

Auke Bay
Ms. Crossley reported that at the recent Auke Bay meeting, it was discussed that there may be
several zoning changes. They also discussed the overlay district having two different zones
instead of one zone.
Ms. Maclean said there is a proposal to bring back more of a grid street system in Auke Bay to
provide more water views. There was concern voiced by the residents over snow removal for
PC Regular Meeting
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sidewalks and the road.
Title 49 Committee
Mr. Campbell said at the Title 49 meeting held on April 11, 2019, that they discussed the
rezoning of the flats and overlay areas.
Mr. Arndt said he felt the second Title 49 meeting in April was a good continuation of the first
meeting for the month. They discussed how the current zoning of the flats was not zoned
correctly in the first place. They discussed different methods for zoning.
Liaison Report
Mr. LeVine said the Rules Committee is working on an iteration which should come before the
Committee of the Whole in the near future.
XIII.

LIAISON REPORT

Mr. Bryson reported that the Assembly has had finance meetings for the past few weeks. They
had presentations from the airport and from Docks and Harbors on April 10, 2019. On April 17,
2019, they had presentations from Travel Juneau and JDEC (Juneau Economic Development
Council). They also saw presentations on water and wastewater rates. The Utility Board
recommended a four percent increase which would allow $5 five million per year for
wastewater improvements. The City Manager also proposed a two percent increase to help
keep the water and wastewater rates inflation proof. That provided $4 million a year for water
and sewer upgrades. They expect to replace $75 million worth of water and wastewater
infrastructure every decade. The Juneau School District and Joint Facilities Committees met on
April 17, 2019. They met to discuss child care in the school district. There are currently 13
classes in the school district that are for children in grades preschool through kindergarten. It
was discussed that day care for children ages newborn to three years was not appropriate for
the school district. On April 19, 2019, the Childcare Special Committee met and finalized their
report. Their recommendations will be sent to the Assembly. There was also a kick-off party of
the Juneau Park Foundation. The foundation was raising funds for a new cabin. At the regular
Assembly meeting held April 22, 2019, ordinances were passed for trail funding and airport
design. The City is now responsible for maintenance of the Brotherhood Bridge parking area.
The Assembly also passed an ordinance finalizing stub streets. The Director of Parks and
Recreation took the Assembly to view some of the Parks and Recreation facilities. Mr. Bryson
said at the end of May or the beginning of June, he will be organizing a raft trip down the
Mendenhall River for Planning Commission members, so they could view the area from the
water perspective.
XIV.

CONTINUATION OF PUBLIC PARTICIPATION ON NON-AGENDA ITEMS – None

XV.

PLANNING COMMISSION COMMENTS AND QUESTIONS - None
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XVI.

EXECUTIVE SESSION - None

XVII.

ADJOURNMENT

The meeting was adjourned at 7:54 p.m.
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Additional Materials
Regular Planning Commission Meeting
Assembly Chambers, 7:00pm
Meeting Date: May 28, 2019
1. Revised Agenda for May 28, 2019
2. USE2019 0010:
a. Staff report for VDM2019 0003
b. Notice of Decision for VDM2019 0003
3. USE2019 0013:
a. Public comment with attachment from Chuck Cohen, received 5/22/19
b. Public comment from homeowners at Kodzoff Acres:
i. Beatrice Whittanen
ii. George Cheatham
iii. William Modene and Tonia Vinnedge
iv. Vickie Rosenstein
v. Rusal Carillo
vi. Ray and Teresita Gabriel
vii. Faye Delaney
viii. Emmaleen Lee
ix. Garrett Meyer
x. Willie and Kimberly Ann Perry
xi. Rochelle Rotano Malbas and Relly Bautista Malbas
xii. Margarita Tudtud
xiii. John Duane and Patricia Rae Modene
xiv. Lynn Almoradie Jaravata
xv. Cathlee Bantsari
xvi. Kevin Bowman and Penny Lindell
xvii. Stephen E Bean and Anne M Tompkins
c. Public comment with attachments from Kodzoff Acres LLC, received 5/24/19
4. CSP2018 0012:
a. Staff report for CSP2018 0012
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Agenda
Planning Commission - Regular Meeting
City and Borough of Juneau
May 28, 2019
Assembly Chambers
7:00 PM
I.

ROLL CALL

II.

REQUEST FOR AGENDA CHANGES AND APPROVAL OF AGENDA

III.

APPROVAL OF MINUTES
A.

Minutes from April 23, 2019, Regular Planning Commission Meeting

IV.

PUBLIC PARTICIPATION ON NON-AGENDA ITEMS

V.

ITEMS FOR RECONSIDERATION

VI.

CONSENT AGENDA
A.
B.
C.
D.
E.

USE2019 0009: A Conditional Use Permit for a 72 unit condominium development
USE2019 0010: A Conditional Use Permit for an accessory apartment above a detached
garage on an undersized lot
PDF2019 0001: A major amendment to Montana Creek West Planned Unit Development (PUD)
to allow subdivision of two (2) lots into four (4) lots
SMP2019 0002: Preliminary plat approval for a major subdivision within Montana Creek West
Phase 2B Planned Unit Development of two (2) lots into four (4) lots
SMF2019 0001: Final plat approval for a major subdivision within Montana Creek West Phase
2B Planned Unit Development of two (2) lots into four (4) lots

VII. UNFINISHED BUSINESS
VIII. REGULAR AGENDA
A.
B.

USE2019 0013: A Conditional Use Permit for a 5,000 sq. ft. indoor recreational facility
CSP2018 0012: Planning Commission review of Fiscal Year 2020 Capital Improvement
Program

IX.

BOARD OF ADJUSTMENT

X.

OTHER BUSINESS

XI.

STAFF REPORTS

XII. COMMITTEE REPORTS
XIII. LIAISON REPORT
XIV. CONTINUATION OF PUBLIC PARTICIPATION ON NON-AGENDA ITEMS
XV. PLANNING COMMISSION COMMENTS AND QUESTIONS
XVI. EXECUTIVE SESSION
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XVII. ADJOURNMENT
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DATE:

May 22, 2019

TO:

Jill Maclean, Director
Community Development Department

FROM:

Amy Liu, Planner
Community Development Department

CASE NO.:

VDM2019 0003

PROPOSAL:

An Administrative Variance to reduce a side setback from 15 feet
to 13 feet

GENERAL INFORMATION
Applicant:

Ronald Aline & Sandra Garcia-Aline

Property Owner:

Ronald Aline & Sandra Garcia-Aline

Property Address:

19933 Cohen Drive

Legal Description:

Tee Harbor Alaska, Block 4, Lot 9

Parcel Code Number:

8B3701040090

Site Size:

31,363 square feet

Comprehensive Plan Future
Land Use Designation:
Rural Dispersed Residential
Zoning:

D1

Utilities:

Onsite water and sewer

Access:

Cohen Drive

Existing Land Use:

Single family residential
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Director, Community Development Department
File No.: VDM2019 0003
May 22, 2019
Page 2 of 6
Surrounding Land Use:

North
South
East
West

- Single family dwelling
- Single family dwelling
- Single family dwelling
- Shoreline
VICINITY MAP

ATTACHMENTS
Attachment A
Attachment B
Attachment C
Attachment D
Attachment E
Attachment F
Attachment G
Attachment H
Attachment I
Attachment J
Attachment K

Application and narrative
Diagram provided by staff
Email from staff correcting previous guidance
Letters of support from neighbors
DEC approval of septic system
As-built and plat
Site plan
Photos of subject lot and photos of neighboring properties
Pre-application report
Construction drawings
Email from applicant clarifying proposed setback on drawing
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Director, Community Development Department
File No.: VDM2019 0003
May 22, 2019
Page 3 of 6
PROJECT DESCRIPTION
The applicant proposes a new detached garage with a second story accessory apartment. In
conjunction with this permit, VDM2019 0003, the applicant requests a Conditional Use Permit
for the garage/accessory apartment because the subject lot does not meet the minimum lot
size for the D1 zoning district. Analysis of the Conditional Use Permit can be found in the
corresponding staff report for USE2019 0010.
The net floor area of the garage will be 600 square feet. The net floor area of the apartment will
be 600 square feet. The proposed structure will be 23.2 feet from the front lot line, 13.3 feet
from one side lot line, more than 15 feet from another side lot line, and more than 25 feet from
the rear lot line. The front yard setback is reduced to 22.92 feet per 49.25.430(4)(F) which
states that if the natural gradient of a sloping lot from front to rear exceeds 25%, the front yard
setback shall not be less than the established yard of a dwelling, not including accessory
structures, which occupies an adjoining lot. The rear yard setback is reduced to 0 feet per
49.2.430(4)(G) due to the shoreline (Attachment B).
The proposed structure will replace existing, rotting logs that reinforce the slope supporting the
parking pad (Attachment A). The applicants also expressed that they are proposing a new
structure with an apartment and a garage in order to assist their parents at home and to reduce
the need for shoveling snow as they age in place.
BACKGROUND
Lot History - The subject lot measures 31,363 square feet in area, ranging between 151.91 feet
– 153.82 feet in width and 203.54 feet – 213.52 feet in depth. The lot is located in the D1 zoning
district. The minimum lot size for the D1 zoning district is 36,000 square feet, and the minimum
lot width and lot depth are each 150 feet. The parcel was platted in the Tee Harbor Subdivision,
which was recorded in 1967, and the lot area is legally non-conforming while the lot width and
depth are conforming. According to the Assessor’s Office database, the dwelling was
constructed in 1984. The existing single-family dwelling meets the existing required yard
setbacks of 25 feet in the front, 25 feet from the rear, and 15 feet from each side (Attachment
F).
Applicant History - Staff had previously advised the applicant to use a reduced side yard
setback per 49.25.430(4)(J), which states: If the lot width, lot depth, or both are less than
required, the corresponding side or rear setbacks may be reduced to the same percentage that
the lot width, depth, or both, bear to the zoning district requirements, except that in no case
shall the side and rear yard setbacks be less than half those required by this chapter, or five feet,
whichever is greater.
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Director, Community Development Department
File No.: VDM2019 0003
May 22, 2019
Page 4 of 6
Staff applied this exception due to the mislabeling of the lot width along the front property line
on the as-built. The as-built labels one segment of the front property line width as 88.7 feet,
and does not label the other segment of the front property line width (Attachment F). Based
upon the belief that the lot width was substandard, staff initially determined that
49.25.430(4)(J) applied to this property and that the setback may be reduced to 9.3 feet. The
applicants proceeded to use that setback in their initial engineering plans (Attachment B)1.
Upon further review of the plat, and prior to submittal of an application, the width of the lot
was confirmed to be 153.82 feet. Staff informed the applicants of this error and said that the
reduction could not be applied to their situation. Staff informed the applicants that they were
eligible to apply for an Administrative Variance, which, if approved, could reduce the side yard
setback by up to 2 feet (Attachment C).
The applicants then applied for and paid for an Administrative Variance, in conjunction with the
Conditional Use Permit.
PUBLIC COMMENT
Letters of support for the proposed apartment and requested variance have been provided by
adjacent neighbors (Attachment D). A neighbor across the street inquired about whether his
view of the water would be impacted. Upon review of the elevation and site plan, he did not
have concerns.
ANALYSIS
Project Site - The existing single-family dwelling has a gross living area of 1,494 square feet and
meets the required setbacks for the D1 zoning district; 25 feet front yard setback, 25 feet rear
yard setback, and 15 feet side yard setback. The reduced front yard setback of 22.92 feet, per
49.25.430(4)(F), is also met. The existing single-family dwelling meets the required setbacks.
The subject parcel has frontage and vehicle access on Cohen Drive. Topography is variable and
steep. The grade is approximately 85% between the site for the apartment and the right-of-way
(ROW). The grade of the driveway is approximately 20% (Attachment G).
The proposed garage/accessory apartment structure will sit at the same elevation as the
existing single family home. The first level of the home is approximately 10 feet below the ROW
and 51 feet from the ROW. There is a parking pad level with the ROW. One car may be parked
on the pad. The pad is currently undergoing reconstruction. The slope supporting the pad is
reinforced by boulders and logs, the latter showing signs of rot. The boulders and logs encroach
onto the neighboring property by approximately 28 square feet. An inspection performed by
1

This diagram provided by staff illustrates the erroneous guidance given to the applicant based on the mislabeled
as-built.
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Director, Community Development Department
File No.: VDM2019 0003
May 22, 2019
Page 5 of 6
Chilkat Engineering on June 22, 2017, concluded that the log and rock retaining wall supporting
the upper carport is a non-engineered structure and should be budgeted for removal in the near
future. The logs are rotted beyond repair. The entire structure should be removed. (Attachment
A).
The new pad will not encroach onto neighboring property and will consist of concrete. The
deteriorating logs will be replaced by the garage/apartment structure. This structure is
engineered to reinforce the slope supporting the parking pad. Additional grading and paving to
address drainage for the garage and existing single family home is anticipated. A new septic
system, which has been approved by the Alaska Department of Environmental Conservation
(DEC), will replace a septic system originally installed in the early 1980s (Attachment E).
VARIANCE STANDARDS
Under CBJ 49.20.250(a), an Administrative Variance may be granted to allow projections not to
exceed 25 percent of the yard setback requirements of this title or two feet, whichever is less,
upon the director determining the following:
A. Enforcement of the setback ordinance would result in an unreasonable hardship.
This criterion is met. The steep terrain is an unreasonable hardship. The terrain significantly
restricts buildable area of the lot and necessitates engineered reinforcement of unstable
soil. The restricted buildable area, and meeting the D1 setback, will force the proposed
structure to be within 5 feet from the existing single-family dwelling unit and thus result in
costly fire separation requirements. The Building Official stated that the International
Building Code requires dwelling units closer than 5 feet to each have a 1-hour separation on
the inside and outside of the structure. Enforcing the setback ordinance will lead to
remodeling the existing single-family dwelling and reengineering the proposed structure.
Further, the applicant acted in good faith on staff’s erroneous advice. The proposed
structure’s design, which incorporates features to support the adjacent slope, is specific to
staff’s initial advice to build up to a 9.3 feet side setback. Enforcing the setback ordinance
will effectively require the reengineering the proposed structure, as stated above.
B. The grant of the variance is not detrimental to public health, safety, or welfare.
This criterion is met. The Building Official expressed no issues with the project. CBJ
Engineering shared comments that will be addressed during a building permit. Any portion
of the driveway that is steeper than 2:1 will be required to be engineered. The wall
retaining the soil will be reviewed if a foundation is cut into the hillside. All associated
slopes that are steeper than 2:1 will need to be engineered. The closed drainage discharge
will need to be reviewed to see if an oil/water separator is needed before discharging into

Packet Page 18 of 650

Director, Community Development Department
File No.: VDM2019 0003
May 22, 2019
Page 6 of 6
the ocean.
C. The grant of the variance is narrowly tailored to relieve the hardship.
This criterion is met. The 13-foot setback was factored into the engineering designs for the
wall that will reinforce the specific slope supporting the parking pad. The applicant is
requesting what is necessary to construct the proposed structure in a manner that
reinforces the slope, while providing adequate fire separation between the existing singlefamily dwelling and the proposed garage/accessory apartment.
FINDINGS
1. Is the application for the requested variance complete?
Yes. Staff finds the application contains the information necessary to conduct full review of
the proposed operations. The application submittal by the applicant, including the
appropriate fees, substantially conforms to the requirements of CBJ Chapter 49.15.
2. Does the variance as requested meet the criteria of Section 49.20.250(a)(1),
Administrative Variances?
Yes. Based on the analysis above, staff has determined that the applicant has presented an
argument that justifies the grounds for this variance.
RECOMMENDATION
Staff recommends that Director adopt the analysis and findings and APPROVE the requested
Administrative Variance, VDM2019 0003.
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Subject:

FW: USE19-10/VAR19-02

From: Ron Aline [mailto:ron.aline_907@yahoo.com]
Sent: Saturday, April 20, 2019 11:39 PM
To: Amy Liu
Subject: RE: USE19-10/VAR19-02

Amy,
Tim originally gave us information allowing for the 9.3' setback but after our accessory apartment planning meeting it
states that the side setback had to be 15' per D1 Zoning particulars therefore we are applying for the Administrative
Variance for approval for the 13' offset.
We are applying for the side setback at 13' and the front setback at 22.92'.
Any questions, please give me a call.
Thanks
Ron
P.S. Could you cc an email of: juneausaga@yahoo.com

Ron,
Per our call today, I’ll schedule you the Conditional Use for the May 28 PC hearing.
I have a question about the attached site plan. The setbacks show 9.3’ from the side, and 20.27’ from the front.
Alternatively, your variance application states that the setbacks will be 13’ and 22.92’ respectively. Could you verify the
setbacks you intend for the application? Thanks!
Amy

Attachment K
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COMMUNITY DEVELOPMENT DEPARTMENT
NOTICE OF DECISION
DATE:
FILE NO.:

May 22, 2019
VDM2019 0003

Ronald Aline & Sandra Garcia-Aline
PO Box 23031
Juneau, AK 99802
Proposal:

An Administrative Variance request to reduce a side yard setback from 15
feet to 13 feet

Property Address:

19933 Cohen Drive

Legal Description:

Tee Harbor Alaska, Block 4, Lot 9

Parcel Code Number: 8B3701040090
The Director of Community Development, based on the analysis and findings of the attached
memorandum dated May 22, 2019, approved your request for an Administrative Variance to
reduce the northern side yard setback from 15 feet to 13 feet.
Attachment:

May 22, 2019, memorandum from Amy Liu, Community Development, regarding
VDM2019 0003.

This Notice of Decision does not authorize any construction activity. Prior to starting any
development project, it is the applicant’s responsibility to obtain the required building permits.
Effective Date:

The variance is effective on the date of the Director’s, or her designee’s,
signature below.

This Notice of Decision constitutes a final decision of the CDD Director. Appeals must be brought to
the Planning Commission in accordance with CBJ 49.20.110. Appeals must be filed by 4:30 p.m. on
the day, twenty days from the date the decision is signed by the Director, in accordance with
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Ronald Aline & Sandra Garcia-Aline
VDM2019 0003
May 22, 2019
Page 2 of 2
section 49.15.239(b). Any action by the applicant in reliance on the decision of the Director shall be
at the risk that the decision may be reversed on appeal (CBJ 49.20.110).
If you have any questions regarding your project or anticipate any changes to your plans, please
contact planner Amy Liu at the Community Development Department at 586-0764.

Director:

cc: Plan Review
Bldg. File

______________________________
Jill Maclean, Director
Community Development Department

5/22/2019
___________________
Date
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Laurel Christian
From:
Sent:
To:
Subject:

Laurel Christian
Wednesday, May 22, 2019 8:19 AM
'Chuck Cohen'
RE: Case No USE2019=0013

Good morning Chuck,
I appreciate your concerns, and your comments will be passed on to the Planning Commissioners with their additional
materials packet. The applicant is aware of the 2018 FIRM Maps (not yet adopted) and the current FEMA Flood Zone
designation for the property (2013 FIRM Maps). CBJ 49.70.400 governs Flood Hazard Areas and provides construction
requirements for the various flood hazard zones. Grading and drainage will be reviewed when a building permit or
grading permit is applied for.
Please note that a Conditional Use Permit does not authorize construction activity.
Thank you,
Laurel Christian | Planner
Community Development Department│ City & Borough of Juneau, AK
Location: 230 S. Franklin Street, 4th Floor Marine View Building
Office: 907.586.0761
Please note name change (Bruggeman to Christian) and new email: Laurel.christian@juneau.org

From: Chuck Cohen <kodzoff@alaskan.com>
Sent: Wednesday, May 22, 2019 5:34 AM
To: Laurel Christian <Laurel.Christian@juneau.org>
Subject: Case No USE2019=0013

Laurel:
Our principle concern regarding this proposed commercial development is adverse impact to our common
property areas and the property of homeowners in our community. Adverse impacts take several forms. The
most obvious is drainage and flooding. The 2018 corrected and revised FEMA maps show most of this
proposed building site in the flood plain at its current elevation, which is lower than the elevation of our road
and adjacent houses. Any construction that alters elevation on the proposed site will divert water to our
property and the lots of adjacent homeowners. Flooding our adjacent land will most certainly affect its current
use, traffic pattern and value and marketability. Moreover, a city may be held liable for failure to properly
consider flooding and drainage issues when issuing discretionary permits, such as conditional use permit for this
commercial project. Please pass this comment on to the Planning Commission along with the enclosed legal
article.
Thanks you.
Chuck Cohen
Managing Member
Kodzoff Acres LLC
Ko
d/b/a Kodzoff Acres Mobile Home Park
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PREFACE
This paper discusses selected legal issues associated with a “No Adverse Impact” floodplain
management approach. The primary audience for this paper is government lawyers and lawyers who
advise government officials such as land planners, legislatures, and natural hazard managers or who
defend governments against natural hazard‐related common law or constitutional actions. The
secondary audience is government officials, regulators, academics, legislators, and others undertaking
actions which may impact or reduce flood hazards. Given the primary audience, we have included many
case law citations in the paper.
The paper addresses the general law of the nation. Anyone wishing for more specific guidance
pertaining to their state should contact a local attorney.
The paper is based, in part, upon a review of floodplain cases over the last twenty years. Sam Riley
Medlock, CFM, a student at Vermont Law School, updated case law, drafted the chapter on 42 U.S.C. §
1983, and added images and credits for this 2007 edition. Research for the 2005 edition was carried out
by the authors and by Todd Mathes, a law student at the Albany Law School. The paper is also based
upon earlier surveys of flood, erosion and other natural hazard case studies carried out by Dr. Jon Kusler
in preparing a 1993 report, The Law of Floods and Other Natural Hazards, which was funded by the
National Science Foundation.
For other legal publications by Dr. Kusler on related subjects, see Kusler, J., Wetland Assessment in
the Courts, Association of State Wetland Managers (2003); Kusler, J., The Lucas Decision, Avoiding
“Taking” Problems With Wetland and Floodplain Regulations, 4 Md. J. Contemp. L. Issues 73 (1993);
Kusler, J., Regulating Sensitive Lands, Ballinger Publishers (1985); Kusler, J., et al., Our National Wetland
Heritage, The Environmental Law Institute (1985); Kusler, J. and Platt, R., The Law of Floodplains and
Wetlands: Cases and Materials, American Bar Association, Special Committee on Housing and Urban
Development Law (1982); Kusler, J., et. al., Regulation of Flood Hazard Areas to Reduce Flood Losses,
U.S. Water Resources Council, U.S. Government Printing Office (Vol. 1, 2, 3) (1972, 1973, 1975); Kusler,
J., Open Space Zoning: Valid Regulation or Invalid Taking?, 57 Minn. L. Rev. 1 (1972); Kusler, J., Water
Quality Protection for Inland Lakes in Wisconsin: A Comprehensive Approach to Water Pollution, 1970
Wis. L. Rev. 35 (1970).
For other publications by Attorney Thomas on related topics, see Thomas, E. A., Liability for Water
Control Structure Failure Due To Flooding, Association of State Floodplain Managers, 2005.
We thank the many who have reviewed drafts of the paper and provided helpful comments. We
thank particularly Professor Pat Parenteau, Esq., from Vermont Law School, and Larry Larson and other
staff at ASFPM. We contemplate that this paper will be continuously updated and improved.
Comments, suggestions, and input are always welcome through the Association of State Floodplain
Managers.
Jon Kusler and Ed Thomas
This publication was funded by the McKnight Foundation, the ASFPM, the ASFPM
Foundation, and Michael Baker Inc.
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EXECUTIVE SUMMARY
This paper examines the No Adverse Impact, or NAI, approach for community floodplain
management from several legal perspectives. With such an approach, a community implements a goal
not to increase flood peaks, flood stage, flood velocity, erosion, and sedimentation in public works
projects, development permitting, and other activities.
The paper first considers the relationship of an NAI approach to landowner common law rights and
duties pertaining to flooding and erosion. The paper next considers the constitutionality of floodplain
regulations incorporating a No Adverse Impact standard. Through legal research and analysis, we reach
the following conclusions:
The No Adverse Impact approach is consistent with common law rights and duties, and will
reduce the potential for successful lawsuits against communities (e.g., nuisance negligence) by private
landowners for increasing flood and erosion hazards on private lands. From a common law
perspective, a No Adverse Impact approach for floodplain management
coincides, overall, with traditional, truly ancient common law public and
private landowner rights and duties with regard to the use of lands and
waters. Courts have followed the maxim “Sic utere tuo ut alienum non
laedas,” or “so use your own property that you do not injure another’s
property.” See Keystone Bituminous Coal Association v. DeBenedictis, 480
U.S. 470 (1987) and many cases cited therein. This maxim characterizes
overall landowner rights and duties pursuant to common law nuisance,
trespass, strict liability, negligence, riparian rights, surface water law rights
and duties (many jurisdictions), and statutory liability. At common law, no landowner (public or private)
has a right to use his or her land in a manner that substantially increases flood or erosion damages on
adjacent lands except in a dwindling number of jurisdictions applying the “common enemy” doctrine to
diffused surface or flood waters.
Communities which adhere to a No Adverse Impact approach in decision‐making and activities that
affect the floodplains will decrease the potential for successful liability suits from a broad range of
activities such as road and bridge building, installation of stormwater management facilities,
construction of flood control works, grading, construction of public buildings, approving subdivisions and
accepting dedications of public works, and issuing permits.
Courts will uphold community floodplain regulations which contain a No Adverse Impact standard
against “takings” and other Constitutional challenges to regulations. From a Constitutional law
perspective, courts are very likely to uphold community regulations which adopt a No Adverse Impact
performance standard against claims of unreasonableness or “taking” of private property without
payment of just compensation. This is particularly true if there is some flexibility in the regulation of
development. Courts have broadly and consistently upheld state and local performance‐oriented
floodplain regulations including many which exceed minimum Federal Emergency Management Agency
(FEMA) standards against taking challenges. Recent U.S. Supreme Court and State Court decisions have
further emphasized this trend.
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Courts are likely to uphold a No Adverse Impact
standard not only because of this general support, but
because such a standard is consistent with, overall, common
law rights and duties. Courts have reasoned that regulations
take nothing from landowners when they enforce common
law rights and duties.
Courts have broadly upheld
regulations designed to prevent landowners from creating
nuisances or undertaking activities which violate other
common law private property concepts as not a “taking,” in
part, because no landowner has a “right” to cause a nuisance or violate the private property rights of
others, even where this may significantly impact the landowner.
Courts are likely to not only uphold a broad No Adverse Impact performance goal or standard, but
more specific implementing regulations which tightly control development in floodways, coastal high
hazard areas, and other high risk zones to implement such a standard. They are also likely to uphold
very stringent regulations for small strips of land (e.g., setbacks) and open space zoning for floodplains
where there are economically viable uses such as transferable development rights, forestry, or
agriculture. Communities are likely to encounter significant “taking” problems only where floodplain
regulations permanently deny all or nearly all economic use of entire floodplain properties.
NAI provides the framework for sound and
sustainable policy, not as a prescribed set of
standards, but as an overall principle to guide all
community activities.
Communities can
incorporate NAI approaches into all phases of
hazard identification & mitigation, development
planning & regulation, public education &
involvement, emergency management & services,
capital improvements & public works, and the
myriad other local functions and activities that
present opportunities prevent harm. As local
governments implement a consistent and
complementary NAI approach, leaders can be
confident that their efforts to reduce the misery,
expense, and disruption of flooding will be
effective, as well as legally sound.
In summary, NAI is a PRINCIPLE that leads to a PROCESS which is legally acceptable, non‐
adversarial (neither pro‐ nor anti‐development), understandable, and palatable to the community as a
whole. The process clearly establishes that the “victim” in a land use development is not the developer,
but rather the other members of the community who would be adversely affected by a proposed
development. The developer is liberated to understand what the communities concerns are so they can
plan and engineer their way to a successful, beneficial development.
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PART 1: INTRODUCTION
Part 1 of the following paper briefly discusses the No Adverse Impact goal. Part 2 discusses
community liability for increasing flood and erosion damages on private lands under common law
theories and how a No Adverse Impact goal may help reduce such liability. In Part 3, the paper
considers the constitutionality of community regulations (zoning, building codes, subdivision controls)
incorporating a No Adverse Impact standard against “takings” challenges and various types of
implementing regulations. Finally, in Part 4, the paper provides recommendations to help communities
avoid common law liability and constitutional problems with No Adverse Impact regulations.
The paper is based upon a general examination of state and federal case law pertaining to
flooding and floodplain regulations. For more precise conclusions for a particular jurisdiction, the
reader is advised to consult a lawyer or examine the case law from that jurisdiction.

THE NO ADVERSE IMPACT GOAL
In 2000, the Association of State Floodplain Managers (ASFPM) recommended in a white paper a
“No Adverse Impact” goal or approach for local government, state, and federal floodplain management.
ASFPM recommended that communities adopt this goal to help control the spiral of flood and erosion
losses, new development which increases flood risks, and then additional flood losses. The paper
stated: “No Adverse Impact floodplain management is an approach which ensures that the action of
one property owner does not adversely impact the properties and rights of other property owners, as
measured by increased flood peaks, flood stage, flood velocity, and erosion and sedimentation.” The
following explanation of “No Adverse Impact” is taken from this paper. The entire paper can be found
on the ASFPM web site www.floods.org.
According to ASFPM, the “No Adverse Impact” goal is not intended as a rigid rule of conduct for all
properties. Rather it has been suggested as a general guide for landowner and community actions
(construction of public works, use of public lands, planning, regulations) in the watersheds and the
floodplains which may adversely impact flooding and erosion on other properties or communities. A No
Adverse Impact goal could also potentially be applied to environmental and other impacts, if a
community chooses to do so.
Fundamentally, a No Adverse Impact Approach is a Property Rights Protection Approach which
ensures that the Property Rights of all persons in a community are protected.
ASFPM notes in the paper that flood damages in the United States continue to escalate. From the
early 1900s to the year 2000, flood damages in the United States have increased fourfold, approaching
$6 billion annually. Damages in 2004 and 2005 have been wildly above this already high level. This
occurred despite, and apparently, in some cases, because of, billions of dollars spent for structural flood
control, and other structural and non‐structural measures. Nationally, development within floodplains
continues to intensify. Development is occurring in a manner whereby flood prone or marginally
protected homes and businesses are suddenly prone to damages because of the actions of others in the
floodplain. These actions raise flood heights and velocities and erosion potential. Such increases in flood
heights and velocities also have the potential to significantly increase the likelihood that levees will be
overtopped, thus dramatically increasing the potential for serious, even life‐threatening harm to areas,
6|Page

Packet Page 85 of 650

throughout this Nation, protected by such structures.
The 2005 hurricane season and ongoing misery caused by Hurricanes Katrina, Rita and Wilma serve
as harsh reminders of the urgent need for all communities to adopt development (much of damage
avoidance comes through subdivision, planning guidance, not just regulations and codes) standards
beyond federal minimums. Current FEMA National Flood Insurance Program (NFIP) floodplain
management standards do not prohibit diverting floodwaters onto other properties, reduction in
channel and overbank conveyance areas; filling of essential valley storage; and changing flood velocities
with little regard as to how these changes impact others in the floodplain and watershed. There is no
question that the damage potential in the nation’s floodplains is intensifying. This current course is one
that is not equitable to those whose properties are impacted.
ASFPM recommends that, for local governments, No Adverse Impact floodplain management
represents a way to prevent ever worsening flooding and flood damages and potentially increased legal
liability. Most local governments have simply assumed that the federal floodplain management
approaches embody a satisfactory standard of care, perhaps not realizing that existing approaches will
not prevent increased flood damages and may induce additional flooding and damage.
According to ASFPM, No Adverse Impact floodplain
management offers communities an opportunity to promote
responsible and equitable, as well as legally sound, floodplain
development through community‐based decision‐making.
Communities with such an approach will be able to better use
federal and state programs to enhance their proactive
initiatives and utilize those programs to their advantage as
communities. A community with a No Adverse Impact
floodplain management initiative empowers all the
community, including property owners, developers, and
citizens to actively participate as stakeholders at the local
Image credit: Texas Colorado River Floodplain
Coalition.
level. No Adverse Impact floodplain management can be a
step towards individual as well as community accountability by not increasing flood damages on other
properties and in other communities. A No Adverse Impact floodplain management goal requires
communities to be proactive in understanding potential flood development impacts and implementing
programs of loss mitigation before impacts occur.
ASFPM recommends that No Adverse Impact floodplain management be the default management
standard for community regulations. It can also serve as an overall goal for a community that wishes to
develop a comprehensive watershed and floodplain management plan which identifies acceptable levels
of impact, specifies appropriate measures to mitigate those adverse impacts, and sets forth a plan of
actions for implementation. No Adverse Impact can be extended to entire watersheds to promote the
use of retention and detention technologies to mitigate increased runoff from urban areas. The
Minimum Standards of the National Flood Insurance Program require that communities “review all
permit applications to determine whether proposed building sites will be reasonably safe from
flooding.” See 44 C.F.R. 60.3(a)(1). In addition, the regulations on the flood program specifically state
that “(a) any community (under the NFIP states are also considered as communities) may exceed the
minimum criteria (in the regulations) by adopting more comprehensive flood plain management
regulations… Therefore, any flood plain management regulations adopted by a State or community
which are more restrictive (than the Flood Program Minimum Standards) are encouraged and shall take
precedence.”
7|Page
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LEGAL ISSUES
The No Adverse Impact goal raises two major sets of legal issues which are examined in this paper:
Is the no impact goal consistent with the flood‐
related common law rights and duties of public and
private landowners pertaining to flooding? Will
adherence to this approach reduce suits against
governments for flood losses (e.g., where new
community roads, bridges, storm sewers will result
in increased flood damage to private lands)?
Is community adoption of a No Adverse Impact
regulatory
standard
consistent
with
the
constitutional prohibitions against taking private
property without payment of just compensation?
May specific implementing standards include
Image credit: Institute for Justice.
attachment of conditions to permits, tight regulation
of high‐risk areas, tight regulation of narrow strips of
land (buffers), open space zoning, and other implementing regulations?
We will examine the two questions in sequence.
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PART 2: NO ADVERSE IMPACT AND THE COMMON LAW
Is the no impact goal consistent with the flood‐related common law rights and duties of public and
private landowners pertaining to flooding? Will adherence to the No Adverse Impact approach reduce
successful suits against governments for increasing flood and erosion losses on private property?

SUCCESSFUL COMMON LAW SUITS AGAINST GOVERNMENTAL UNITS
Despite government efforts to protect lives and reduce property losses, natural hazards continue to
take a heavy toll in the U.S. and abroad. Damages, including loss of life, due to Hurricanes Katrina, Rita,
and Wilma are estimated at $150 billion in costs and over 1300 deaths. Estimates indicate that Katrina
will be the costliest disaster in U.S. history. The “Great Midwest Flood” along the Mississippi and
Missouri Rivers in 1993 caused damages in
excess of $12.5 billion and nearly 50 deaths.
Loss of life in the U.S. from hurricanes and
flooding, as well as property losses, continue
to mount as private and public development
occurs in hazardous locations. Development
in the watershed which increases flood and
erosion on other properties further
exacerbates the problem.
When individuals are damaged by
flooding or erosion, they often file lawsuits
against governments or other individuals,
claiming that the governments have caused
the damages, contributed to the damages,
or failed to prevent or provide adequate
warnings of natural hazards.

Landsat inundation imagery, New Orleans, Louisiana, August
31, 2005. Image credit: NOAA Coastal Services Center.

Box 1 outlines principal legal theories for such suits including “nuisance”, “trespass”, “violation of
riparian rights”, violation of the “law of surface water”, “strict liability”, “negligence”, “denial of
support”, “statutory liability” and constitutional liability for “uncompensated takings”. All but
“statutory” grounds and “uncompensated takings” are “common law” grounds for suits. The common
law is judge‐made law dating back more than one thousand years. This judge‐made law is primarily
concerned with resolving disputes between individuals in a fair and equitable manner.
In a typical common law flood suit, a private landowner damaged by flood waters sues a
community, alleging that the community actions increased flood or erosion damages on his or her
property. The landowner’s lawyer will argue liability based on one or several legal theories or grounds
of the sort outlined in Box 1. To win in court, the landowner must prove the amount of flood damage,
that the flooding or erosion was more severe than would have naturally occurred, and that the
community’s actions were the cause of the damage.

LEGAL THEORIES OR GROUNDS FOR LIABILITY
9|Page
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Nuisance
At common law, no landowner (public or private) has a right to use his or her land in a manner that
substantially interferes, in a physical sense, with the use of adjacent lands. See, e.g., Sandifer Motor,
Inc. v. City of Rodland Park, 6 Kan. App. 2d 308 (Kan., 1981) (Flooding due to city dumping debris into
ravine which blocked sewer system was a nuisance.) “Reasonable” conduct is usually no defense against
a nuisance suit, although reasonableness is relevant to a determination of nuisance in some contexts
and the type of relief available.
Principal activities which increase natural hazard losses on adjacent lands and may be subject to
nuisance suits include: dikes, dams, levees, grading, construction of roads and other land alterations
which increase flood heights and velocities on other lands; erosion control structures such as groins and
seawalls which increase erosion and/or flooding on other lands; and mud slide, landslide, and other
ground failure structures that increase rather than decrease damages on adjacent lands.
Trespass
At common law, landowners can also bring
trespass actions for certain types of public and private
actions which result in physical invasion of private
property such as flooding or drainage. See Modern,
Inc. v. State, 444 F. Supp. 2d 1234 (M.D. Fla. 2006).
There are several different types of “trespass”
(trespass and “trespass on the case”). An extensive
discussion of the law of trespass with all of its nuances
is beyond the scope of this paper.
Violation of Riparian Rights

Image credit: US Army Corps of Engineers.

At common law, riparian landowners enjoy a variety of special rights incidental to the ownership of
riparian lands. These rights or “privileges” include fishing, swimming, and construction of piers.
Riparian rights must be exercised “reasonably” in relationship to the reciprocal riparian rights or other
riparians. Courts in some instances have held that construction of levees, dams, etc. by one riparian
which increase flood damages on other lands are a violation of the riparian rights of other riparians. See
Lawden v. Bosler, 163 P.2d 957 (Okla., 1945).
Violation of the Law of Surface Water
Under the rule of “reasonable use” (or some variation of it), in most states landowners cannot, at
common law, substantially damage other landowners by blocking the flow of diffused surface waters,
increasing that flow, or channeling that flow to a point other than the point of natural discharge. Courts
have applied these rules to governmental units as well as private landowners and have, in some
instances, applied even more stringent standards to governmental units. See, for example, Wilson v.
Ramacher, 352 N.W.2d 389 (Minn., 1984).
Strict Liability
Courts, in a fair number of states, have held that landowners and governments are “strictly liable” for
the collapse of dams and other water control structures such as levees because impoundment of water,
following an early English ruling, has often been held an “ultrahazardous” activity. Private and public
landowners are liable for damages from ultrahazardous activities even when no negligence is involved.
This topic is the subject of a related paper by attorney Edward A. Thomas, Liability for Water Control
Structure Failure Due to Flooding, Association of State Floodplain Managers, 2006, available at
http://www.floods.org.
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Negligence
At common law, all individuals (including public employees) have a duty to other members of society to
act “reasonably” in a manner so as not to cause damage to other members of society. “Actionable
negligence results from the creation of an unreasonable risk of injury to others. In determining whether
a risk is unreasonable, not only the seriousness of the harm that may be caused is relevant, but also the
likelihood that harm may be caused.” The standard of conduct is that of a “reasonable person” in the
circumstances. Negligence is the primary legal basis for public liability for improper design of hazard
reduction measures such as flood control structures, improperly prepared and issued warnings,
inadequate processing of permits, inadequate inspections, etc. See discussion below; Kunz v. Utah
Power & Light Co., 526 F.2d 500 (9th Cir., 1975).
Denial of Lateral Support
At common law, the owner of land has a duty to
provide “lateral support” to adjacent lands, and any
digging, trenching, grading, or other activity that
removes naturally occurring lateral support is done so
at one’s peril. Government construction of roads,
bridges, buildings, and other public works may deny
lateral support to adjacent lands causing land failures
(landslides, mudslides, erosion, building collapse). See
discussion below; Blake Constr. Co. v. United States,
585 F.2d 998 (Ct. Cl., 1978) (U.S. government liable for
subsidence due to excavation next to existing
buildings.)

Image credit: US Army Corps of Engineers.

Statutory Liability
Some states have adopted statutes which create separate statutory grounds for legal action. For
example, the Texas Water Code, section 11.086, makes it unlawful for any person to divert the natural
flow of waters or to impound surface waters in a manner that damages the property of others. See
Miller v. Letzerich, 49 S.W.2d 404 (Tex., 1932).
Inverse Condemnation or “Taking” Without Payment of Just Compensation
Courts have quite often held governments liable for direct physical interference with adjacent lands due
to flooding, mudflows, landslides, or other physical interferences based upon a theory of “taking” of
property without payment of just compensation. Government landowners but not private landowners
may be liable for such a taking. Successful inverse condemnation suits have been particularly common
in California. For example, see Ingram v. City of Redondo Beach, 119 Cal. Rptr. 688 (Cal., 1975) in which
the court held that collapse of an earthen retaining wall maintained by the city was basis for an inverse
condemnation suit. But, inverse condemnation actions have been recognized in many other states as
well. See, e.g., Wilson v. Ramacher, 352 N.W.2d 389 (Minn., 1984) (flooding); McClure v. Town of
Mesilla, 601 P.2d 80 (N.M., 1979) (operation of drainpipe).
Successful liability suits based upon natural hazards have become increasingly expensive to
governments, not only because of the increasing awards for flood and erosion damages but because of
increasing attorney and expert witness fees and court costs which may exceed the damage award. See,
for example, City of Watauga v. Tayton, 752 S.W.2d 199 (Tex., 1988). In this case, the trial court
awarded only $3,000 for damages to a home flooded by city actions and $6,800 for destruction of
personal property and fixtures. But it awarded $19,500 for mental anguish and $15,000 for attorney’s
fees, more than three and one half times the amount of the physical damages. The appellate court
11 | P a g e
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overturned the award for attorney’s fees but upheld the award for mental anguish. For a much larger
award of damages and hefty attorney’s fees, see West Century 102 Ltd. v. City of Inglewood, 2002 Cal.
App. Unpub. LEXIS 1599 (Calif. App., 2002), in which the court awarded a judgment of $2,448,120
against the city for water damage, including $493,491 in attorney’s fees.
Successful liability suits of all types have increased in the last two decades for several reasons:
A growing propensity to sue. Historically, members of society were more willing to accept
losses from a broad range of natural hazard causes. Now, individuals suffering losses look
for fault and monetary compensation from other individuals (public or private) who may
have played even a limited role in causing or failing to prevent the losses.
Large damage awards and the willingness of lawyers to initiate suits. Dramatic increases
in damage awards, combined with expanded concepts of liability and lessened defenses,
have encouraged lawyers to take liability cases on a contingent fee (20‐60% or more) basis.
This means that landowners and other claimants do not need large sums of money to
initiate or pursue suits. Nor, will they be responsible for attorney’s fees and court costs if
they lose.
Governments are viewed as having “deep pockets”. Governments are often considered as
being “able to pay.” In some jurisdictions, governments may be held liable for the full
amount of damages even where government actions were only a small contributor to such
damages. Such joint and several liability has often been criticized and either judicially or
legislatively changed in many states. But, even without joint and several liability,
governments remain a good candidate for suit because juries often view them
unsympathetically.
Expanded concepts of liability. Courts and legislative bodies have expanded the basic rules
of liability to make landowners and governmental units responsible for actions which result
in or increase damages to others. For example, the traditional “common enemy” doctrine
with regard to diffused surface waters (and other flood waters in some states), whereby a
landowner could grade, dike, levee, or otherwise protect himself or herself against surface
water without liability to other landowners or individuals who might be damaged by
increased flows, has been replaced judicially or legislatively in most jurisdictions by a rule of
“reasonable use”. Pursuant to this rule, landowners must act “reasonably” with respect to
other landowners. See, e.g., County of Clark v. Powers, 611 P.2d 1072 (Nev., 1980). In
general, any activity which substantially increases the amount, velocity, or depth of surface
waters on other lands has been held by courts to be unreasonable and potentially subject to
liability. See, e.g., Lombard Acceptance Corp. v. Town of San Anselmo, 114 Cal. Rptr. 2d 699
(Cal. App., 2002), in which the court issued an injunction against a town for unreasonable
increases in surface water which caused a landslide.
Similarly, the doctrine of caveat emptor (let the buyer beware) with regard to the sale of
improved or unimproved property has been partially replaced by one of “implied warranty
of suitability.” Pursuant to this doctrine, a developer of new homes is now legally liable if
the homes are not suitable for their intended uses due to flooding, erosion, subsidence, or
other natural hazards.
Uncertainties with regard to the legal rules of liability and defenses (e.g., “act of God”)
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due to the evolving nature of the body of law and the site‐specific nature of many tort
actions. The evolving and expanding nature of liability law, combined with the potential for
large judgments, has encouraged landowners and their lawyers to initiate suits even in
situations where no plaintiff has won before. With the potential for a several million‐dollar
judgment in a single suit, lawyers can take chances on untested legal theories and factual
situations with only a limited chance of success.
Even without expansion in basic rules of liability, the site‐specific nature of negligence
actions encourages a large number of suits due to the lack of hard and fast rules for
negligent or non‐negligent conduct. Negligence depends upon the circumstances.
“Negligence” is, to a considerable extent, what a judge or jury says is reasonable or
unreasonable in a specific circumstance.
Abrogation or substantial modification of sovereign immunity in most jurisdictions.
Traditionally governments could not be sued for negligence due to “sovereign immunity”
although they were, in general, able to be sued at common law for nuisances and taking of
property without payment of just compensation. In the last three decades, the defense of
sovereign immunity has been substantially reduced or abrogated altogether by court action
or, more commonly, by Congressional or legislative acts. As a result, governmental units at
all levels of government can be sued for negligence under certain circumstances, although
there are exceptions. Most governments now carry liability insurance.
Hazards
have
become
more
“foreseeable” and predictable.
The
potential for private and government
liability has increased as the techniques
and capabilities for defining hazard areas
and predicting individual hazard events
have improved and actual mapping of
hazard areas has taken place. With
improved predictive capability and the
actual mapping of areas, hazard events
are now (to a greater or lesser extent)
“foreseeable” and failing to take such
hazards into account may constitute
negligence. See, e.g., Barr v. Game, Fish,
and Parks Comm’n, 497 P.2d 340 (Col.,
1972.)

The increased availability and accuracy of digital hazard
maps help communities anticipate and prepare for
disasters. Image credit: City of Austin, Texas.

Limitations on the “Act of God” defense. “Act of God” was, at one time, a common,
successful defense to losses from flooding and erosion. But, at common law, “acts of God”
must not only be very large hazard events but must also be “unforeseeable.” See, e.g., Barr
v. Game, Fish, and Parks Comm’n, 497 P.2d 340 (Col., 1972.) See also, Lang et al. v.
Wonneberg et al., 455 N.W.2d 832 (N.D., 1990); Keystone Elec. Mfg. Co., City of Des Moines,
586 N.W.2d 340 (Ia., 1998). Improved predictive capability and the development of hazard
maps for many areas have limited the use of this defense.
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Advances in the techniques for reducing
hazard losses. Advances in hazard loss
reduction measures (e.g., warning systems
or elevating structures) create an
increasingly high standard of care for
reasonable conduct.
As technology
advances, the techniques and approaches
which must be applied by engineers and
others for “reasonable conduct” judged by
practices applied in the profession also
advance.
Image credit: Federal Emergency Management Agency.

Private landowners and governments are negligent
if they fail to exercise “reasonable care” in the circumstances. Architects and engineers must
exercise “reasonable care” and demonstrate a level of knowledge and expertise equal to that of
architects and engineers in their region. See Donald M. Zupanec, Annotation, Architect’s Liability for
Personal Injury or Death Allegedly Caused by Improper or Defective Plans or Designs, 97 A.L.R.3d 455
(2004). Widespread dissemination of information concerning techniques for reducing flood and
erosion losses through magazines, technical journals, and reports, has also broadened the concept
of “region” so that a broad if not national standard of reasonableness may now exist. See, e.g., Jon
Kusler, Professional Liability for Construction in Flood Hazard Areas (May 14, 2007)(unpublished
paper on file with the Association of State Floodplain Managers).
Advances in natural hazard computer modeling techniques, which can be used to prove
causation. Fifty years ago, it was very difficult for a landowner to prove that a particular
activity on an adjacent land substantially increased flooding, subsidence, erosion, or other
hazards on his or her land. This was particularly true when the increase was due to multiple
activities on many lands, such as increased flooding due to development throughout a
watershed. Today, sophisticated computer modeling techniques facilitate proof of
causation and allocation of fault, although proof may still be difficult. See, e.g., Souza v.
Silver Dev. Co., 164 Cal App. 3d 165 (Cal., 1985); See, e.g., Lea Co. v. North Carolina Board of
Transp., 374 S.E.2d 866 (N.C., 1989).
Limitations upon the defenses of contributory negligence and assumption of risk.
Traditionally, contributory negligence (i.e., actions which contribute to the injury or loss)
and assumption of risk were often partial or total defenses to negligence. Today most states
have adopted comparative negligence statutes which permit recovery (based upon
percentage of fault), even where the claimant has been partially negligent. In a somewhat
similar vein, courts have curtailed the “assumption of risk” doctrine and have, in some
cases, held that even relatively explicit assumption of risk is no defense against negligent
actions.
Summary
All levels of government ‐‐ the federal government, states and local governments ‐‐ may now be
sued for negligence, nuisance, breach of contract, or the “taking” of private property without payment
of just compensation under certain circumstances when they increase flood or erosion hazards,
although vulnerability to suit varies. As a practical matter, local governments are most vulnerable to
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liability suits based upon natural hazards because they are, in many contexts, the units of government
undertaking most of the activities which may result in increased natural hazards or “takings of private
property”; they are also the least protected by defenses such as sovereign immunity and statutory
exemptions from tort actions. It is at the local level that most of the active management of hazardous
lands occurs (road building and maintenance; operation of public buildings such as schools, libraries,
town halls, sewer and water plants; parks). It is also at the local level where most public services with
potential for creating liability, such as flood fighting, police, ice removal, emergency evacuation, and
ambulance services, are provided.

EXAMPLES OF FLOODING, DRAINAGE, AND EROSION CASES
Units of government have been successfully sued for flooding, drainage, and erosion damages in a
broad range of contexts which are illustrated below. Flooding affects, to a greater or lesser extent,
much of the land in the U.S. Approximately 7% of the land and 8.5 to 11 million structures in the U.S. are
within the 100‐year floodplain. Flooding is due to tides, storm surges, pressure differentials (seiches),
long‐term fluctuations in precipitation leading to high groundwater levels or high lake levels, riverine
flooding, flash flooding, storm surge (hurricanes), and stormwater flooding. High water levels and high
velocities may kill people, livestock, and wildlife and destroy or damage structures, crops, roads, and
other infrastructure.
Floods are, to a lesser or greater extent, foreseeable and predictable. As a result of the broad scale
incidence of flood and drainage problems and the foreseeability of flooding, most (perhaps 85%) of
natural hazard related liability suits against governments have been the result of flood or drainage
damages. Many examples of successful cases are provided below and in other publications. See, for
example, Binder, D.B., Legal Liability for Dam Failures, Association of State Dam Safety Officials,
Lexington, Kentucky (1989); Annotation, Liability of Municipality or Other Governmental Subdivision in
Connection with Flood Protection Measures, 5 A.L.R.2d 57 (2003). Cases illustrating various types of
situations in which courts have held that governments may be sued for flooding, drainage, or erosion
damages include the following. They have commonly been brought based on one or more of the legal
theories identified in Box 1. At one time, nuisance and trespass were the most common grounds for
successful suits. More recently, negligence and unconstitutional takings have become more common.
Examples include the following:
Avery v. Geneva County, 567 So.2d 282 (Ala., 1990) (County may be liable for breaking a beaver
dam which resulted in a flood and drowning.)
United States v. Kansas City Life Ins. Co., 339 U.S. 799 (1950) (Federal government is liable for
artificially maintaining the Mississippi River at an artificially high level which raised the water
table, blocked drainage of properties and caused destruction of the agricultural value of lands.)

15 | P a g e

Packet Page 94 of 650

Coates v. United States, 612 F.
Supp. 592 (D.C. Ill., 1985)
(Federal government is liable
for failure to give adequate
flash flood warning to campers
in Rocky Mountain National
Park and to develop adequate
emergency
management
plan.)
Ducey v. United States, 830
F.2d 1071 (9th Cir., 1983)
(Federal
government
is
potentially liable for failure to
provide warnings for flash
flood areas for an area subject
to severe flooding in Lake
Mead National Recreation Area.)

Campground lodge buildings following failure of the Lawn Lake Dam, Rocky
Mtn. Nat’l. Park. Image credit: Estes Park, Colorado.

County of Clark v. Powers, 611 P.2d 1072 (Nev., 1980) (County is liable for flood damage cause
by county‐approved subdivision.)
Myotte v. Village of Mayfield, 375 N.E.2d 816 (Oh., 1977) (Village is liable for flood damage
caused by issuance of a building permit for industrial park.)
Masley v. City of Lorain, 358 N.E.2d 596 (Oh., 1976) (City is not liable under theory of trespass
for increased flooding due to urbanization including lots and streets, but may be liable for
inverse condemnation for damages due to storm sewer system.)
Barr v. Game, Fish & Parks Comm’n, 497 P.2d 340 (Col., 1972) (State agency is liable for
negligent design of dam and spillway inadequate to convey maximum probable flood; “act of
God” defense inapplicable because of the foreseeability of the hazard event.)
Rodrigues v. State, 472 P.2d 509 (Haw., 1970) (State is liable for damages due to inadequate
maintenance of drainage culverts which were blocked by sand bars and tidal action.)
Cases are not confined to flooding and erosion but also include water‐related landslides and earth
movements. See, for example:
ABC Builders, Inc. v. Phillips, 632 P.2d 925 (Wyo., 1981) (Evidence of city’s failure to maintain a
drainage ditch was sufficient to establish city’s liability for resulting landslide.)
Blau v. City of Los Angeles, 107 Cal. Rptr. 727 (Cal., 1973) (City potentially liable under a theory
of inverse condemnation for approving and accepting dedication of subdivision improvements
that resulted in landslide.)
Albers v. County of Los Angeles, 398 P.2d 129 (Cal., 1965) (County liable for inverse
condemnation for landslide damage caused by public placement of fill; landowner could recover
not only difference in fair market value before and after slide, but cost of stopping slide.)
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LIABILITY FOR ENTIRELY “NATURAL” FLOOD AND EROSION DAMAGES
May a local government be held responsible for all flood or erosion damages occurring in a
community? For, example, is it responsible for damages caused by overflow waters from a creek which
has not been channelized or otherwise altered by the community?
Courts have generally held that landowners and governments have no affirmative duty to remedy
naturally occurring hazards except in some special situations. See, e.g., Souza v. Silver Dev. Co., 164 Cal
App. 3d 165 (Cal., 1985). For example, a Georgia court held that one landowner with a beaver dam on
his property was not responsible for removing this dam when it flooded adjacent property. See Bracey
v. King, 406 S.E.2d 265 (Ga., 1991). The court in this case demonstrated humor which is uncommon in
court decisions when it observed that “There is no suggestion in this case that the appellee (landowner)
and/or his brother imported the offending beavers onto their property, trained them to build the dams,
or in any way assisted or encouraged them in this activity.”
Courts have also held in most contexts that landowners and governments ordinarily have no duty to
warn visitors, invitees, trespassers, or members of the general public for naturally occurring hazards
(not exacerbated or created by governments) nor do they have a duty to correct or ameliorate these
hazards or reduce hazard losses including the adoption of regulations or hazard reduction structures
(e.g., dams, disaster assistance, public insurance, etc.). However, there are exceptions to this general
rule of no affirmative duty and there is a gradual trend in the courts to broaden these exceptions
whenever governments take any action which directly or indirectly contributes to the flood or erosion
damage. In addition, if governments do warn, correct or ameliorate hazards, or take other affirmative
measures, they must do so with reasonable care.
Courts have repeatedly held that once a governmental unit elects to undertake government
activities, even where no affirmative duty exists for such action, it must exercise reasonable care. See
e.g., Indian Towing v. United States, 350 U.S. 61 (1955). In the context of emergency services, this is
often referred to as the “Good Samaritan” rule. Although a
public entity or private individual ordinarily has no duty to
provide aid to an individual in distress not caused by the public
entity or private individual, once a governmental unit (or a
private individual) has decided to provide aid, it must do so with
ordinary care. As will be discussed in greater depth below, the
doctrine applies in a broad range of contexts.
Some governments believe they may avoid all liability for
hazard losses by avoiding various future affirmative actions that
increase flood hazards by filling, grading, construction of
bridges, flood control works, etc. This may well reduce future
liability.
However, many public works projects already
undertaken have increased flooding, drainage, erosion, or land
failure hazards on other lands. Any construction of a public
building and invitation to the public to use public land can
create the potential for “premises” liability. Many of the land
alteration activities which governments have been undertaking
over the last three hundred years in the U.S., and are continuing

Image credit: US Army Corps of Engineers.
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to undertake, are “affirmative” acts which increase natural hazards ‐‐ with liability implications. In such
situations, governments need to not only avoid actions which will increase future flood heights and
velocities but undertake flood loss mitigation measures such as flood warning systems to reduce
potential liability.
Consider the typical municipality where many major land and water alterations have been carried
out by the government or approved by government. These include public roads, sewers, water supply
systems, stormwater systems, dikes, ditches, levees, general grading, and park development. Most
private subdivisions have also been approved by governments under subdivision control laws; private
buildings have been approved through building permits. These land alterations and permitted activities
have modified runoff, drainage, stream and river channel flood characteristics, erosion potential, and
landslide and mud slide potential throughout the community. The potential for damage from other
hazards such as earthquakes (bursting pipelines), avalanches, and snow may also have been increased.
Because government has modified the natural landscape, the argument of “doing nothing” to avoid
liability has limited application. To reduce potential liability, governments need to avoid future
increases in flood heights and simultaneously address pre‐existing increases though flood hazard
planning and development plan implementation with a No Adverse Impact standard.

LIABILITY FOR AFFIRMATIVE ACTS THAT INCREASE FLOOD AND EROSION DAMAGE
In what contexts may a community be held liable for
increases in the amount and change the location of
discharge of “surface” waters? What about waters in
rivers, streams, and other channels? And, what about
coastal features, such as shore protection or groins,
which may result in erosion or loss of beach by
interrupting littoral drift on adjacent properties?
Communities, like other landowners, may be held
liable in almost all contexts for substantially increasing
the amount of discharge or location of discharge of
water with resulting damage to private property
owners. They may be held liable under one or more of
theories described above for both increasing flood and
erosion damage from surface waters and waters in
rivers, streams, shorelines or other channels.
Under English common law, and the law of some
states, private and public landowners could block or
dispose of “diffused surface water” (i.e., surface water
not confined to a defined watercourse, lake, or the
ocean) pretty much as they wished under the “common‐enemy doctrine”. The common enemy doctrine
was so named because “at one time surface water was regarded as a common enemy with which each
landowner had an unlimited legal privilege to deal as he/she pleased without regard to the
consequences that might be suffered by his/her neighbor.” Butler v. Bruno, 341 A.2d 735 (R.I., 1975).
However the common enemy doctrine has been judicially or legislatively modified in all but a few states
so that anyone (public or private) increasing natural drainage flows or the point of discharge does so at
his or her peril. See generally, Annot., Modern Status of Rules Governing Interference with Drainage of
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Surface Waters, 93 A.L.R.3d 1193 (2003); R. Berk, The Law of Drainage, 5 Waters and Water Rights, #450
et seq. (R. Clark Ed., 1972); Kenworthy, Urban Drainage‐‐Aspects of Public and Private Liability, 39 Den.
U.L. Rev. 197 (1962).
As recently as 1993 the State of Missouri abrogated the “common enemy doctrine” in no uncertain
terms in Heins Implement v. Hwy. & Transp. Comm’n, 859 S.W.2d 681, 683 (1993):
The principal issue raised by this appeal is whether the modified common enemy
doctrine should be applied to bar recovery by landowners and tenants whose property
was flooded because a culvert under a highway bypass was not designed to handle the
normal overflows from a nearby creek. We conclude that the common enemy doctrine
no longer reflects the appropriate rule in situations involving surface water runoff and
adopt a doctrine of reasonable use in its stead.
On the other hand, Arizona reaffirmed that “the common enemy doctrine” was still in effect as
recently as 1989 in White v. Pima County, 161 Ariz. 90, 96 (App. 1989):
Arizona follows the common enemy doctrine as it applies to floodwaters. Under this
doctrine a riparian owner may dike against and prevent the invasion of his premises by
floodwaters. If thereby the waters which are turned back damage the lands of another,
it is a case of damnum absque injuria. This common enemy doctrine was not abrogated
by the floodplain statutes, is available to those who comply with or are exempt from the
floodplain regulations, and is likewise available to a condemning authority when it is
protecting its property like any other riparian owner.
Two alternative doctrines to the common enemy doctrine are now applied to surface water in all
but a few states. A highly restrictive “civil‐law” rule has been adopted in a small number of states. The
rule requires that the owner of lower land accept the surface water naturally draining onto his land but
the upper owner may do nothing to increase the flow. See, Butler v. Bruno, 115 R.I. 264 (R.I., 1975). The
rule is that “a person who interferes with the natural flow of surface water so as to cause an invasion of
another’s interests in the use and enjoyment of his land is subject to liability to the others.” Id. at 737.
See also Kinyon & McClure, Interferences with Surface Waters, 24 Minn. L. Rev. 891 (1940). This civil‐law
rule, like the common enemy doctrine, has, however, been somewhat modified in most of the states so
that landowners may, to some extent, increase flows so long as they do so in good faith and “non‐
negligently.”

Image credit: Harvard Graduate School of Design.

A third doctrine ‐‐ the rule of “reasonable use”
‐‐ has gradually replaced the common enemy and
civil rules in most states. Under this rule, the
property owner’s liability turns on a determination
of the reasonableness of his or her actions.
Factors relevant to the determination of
reasonableness are similar to those considered in
determining riparian rights and negligence (listed
below). The issue of reasonableness is a question
of fact to be determined in each case upon the
consideration of all the relevant circumstances.
Butler v. Bruno, 341 A.2d 735, 738 (R.I., 1975).
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A very similar doctrine of reasonableness has been applied under the law of “riparian rights” which
applies to water in watercourses. See generally Annot., Right of Riparian Owner to Construct Dikes,
Embankments, or Other Structures Necessary to Maintain or Restore Bank of Stream or to Prevent Flood,
23 A.L.R.2d 750 (1952 with 2004 updates). The factors considered in determining “reasonableness” are
similar to those used in determining whether a landowner has been “negligent” (see discussion below).
Riparian rights have been interpreted, in some cases, to include the right to constructive flood and
erosion protection measures so long as they do not damage other riparians. As the court in Lowden v.
Bosler, 163 P.2d 957 (Okla., 1945) noted in holding a landowner liable for damages caused by a jetty
placed in a river (Id. at 958):
A riparian proprietor may lawfully erect and maintain any work or embankment
to protect his land against overflow by any change of the natural state of the river
and to prevent the old course of the river from being altered; but such a riparian
proprietor, though doing so for his convenience, benefit, and protection, has no right
to build anything which in times of flood will throw waters on the lands of another
such proprietor so as to overflow and injure him.

FACTORS RELEVANT TO REASONABLENESS
A variety of factors are relevant to the “reasonableness” of conduct in particular circumstances
pursuant to a suit based on negligence and, to a lesser extent, other theories incorporating a
reasonableness standard such the rules of “reasonable use” pertaining to diffused surface water and the
law of riparian rights. Some of these include:
The severity of the potential harm posed by the particular activity. Where severe harm may
result from an act or activity, a “reasonable person” must exercise great care. See Blueflame Gas, Inc. v.
Van Hoose, 679 P.2d 579 (Col., 1984), in which the court held that the greater the risk, the greater the
amount of care required to avoid injury. With an ultrahazardous activity, the degree of care required
may be so great that it approaches strict liability.
Foreseeability of the harm. A “reasonable person” is
only responsible for injuries or damages which are known
or could be reasonably foreseen. See Scully v. Middleton,
751 S.W.2d 5 (Ark., 1988). To constitute negligence, the
act must be one in which a reasonably careful person
would foresee such an appreciable risk of harm to others
as to cause him not to do the act or to do it in a more
careful manner. The test is not whether he or she did in
fact foresee the harm, but whether he or she should have
foreseen it, given all the circumstances. For example,
direct warning of a dangerous condition, such as the
report from a user of a public road that a bridge was
washed out, provides foreseeability. But so may a flood
map or other less direct information.

Flooding associated with Hurricane Floyd, North
Carolina. Image credit: Dartmouth Flood Observatory.

Custom. The standard for reasonable conduct in a negligence suit is usually a community standard.
Therefore, evidence of the usual and customary conduct of others under the circumstances is relevant
and admissible. See The Law of Torts 193. However, courts have found an entire industry careless and
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custom is not conclusive. See The T.J. Hooper, 60 F.2d 737 (2nd Cir., 1932). As noted by the Illinois
Supreme Court in Advincula v. United Blood Serv., 678 N.E.2d 1009 (Ill., 1996) “while custom and
practice can assist in determining what is proper conduct, they are not conclusive necessarily of it. Such
evidence may be overcome by contrary expert testimony (or its equivalence) that the prevailing
professional standard of care (emphasis added by the court), itself, constitutes negligence.”
Emergency. The overall context of acts determines their reasonableness for negligence purposes.
For example, acts of a reasonable person in an emergency are subject to a lower standard of care than
acts not in an emergency. See , e.g., Cords v. Anderson, 259 N.W.2d 672 (Wis., 1977). An emergency is a
sudden and unexpected situation which deprives an actor of an opportunity for deliberation. However,
courts have found that a ministerial duty on the part of a public official can arise where a known and
compelling danger exists. See e.g., Lodl v. Progressive N. Ins. Co., 2002 WI 71 (2002).
The status of the injured party. The duty of care owed by a private or public entity depends, to
some extent, upon the status of the injured party and his or her relationship to the entity. Traditionally,
at common law, the owner or occupier of land owed different standards of care to various categories of
visitors for negligent conditions on the premises. See generally, Annot., Modern Status of Rules
Governing Landowner’s Liability Upon Status of Injured Party as Invitee, Licensee, or Trespasser, 22
A.L.R.4th 296 (1983 with 2003 updates). Some jurisdictions have held that an owner or occupier of land
is held to a duty of reasonable care under all circumstances to invitees, licensees, and trespassers alike.
Most others have held that the duty of reasonable care extends only to invitees and licensees but that a
lesser standard of care exists with regard to trespassers. In general, a landowner is only responsible to a
trespasser for “willful and wanton” conduct with the exception of attractive nuisances. See Adams v.
Fred’s Dollar Store, 497 So.2d 1097 (Miss, 1986).
Special relationship. In some instances, a special relationship exists between an injured individual
and a governmental unit that creates a special duty of care. For example, in Kunz v. Utah Power & Light
Co., 526 F.2d 500 (9th Cir., 1975) a Federal Court of Appeals held that the Utah Power and Light
Company which operated a storage facility at a lake had a special relationship with downstream
landowners and a duty to provide flood control because they had operated the facility to provide flood
control over a period of time and downstream landowners had come to rely upon such operation.
Failure to act reasonably in light of this duty was negligence.
Statutes, ordinances, or other regulations applying to the area. Negligence may arise from breach
of a common law duty or one imposed by statute or regulation. See Hundt v. LaCross Grain Co., 425
N.E.2d 687 (Ind., 1981) In general, violation of a statute or ordinance creates, at a minimum, a
presumption of negligence or evidence of negligence. See, e.g., Distad v. Cubin, 633 P.2d 167 (Wyo.,
1981). It is also relevant to nuisance and trespass. See, e.g., Tyler v. Lincoln, 527 S.E.2d 180 (2000).

GOVERNMENT FAILURE TO ADOPT REGULATIONS
Are governments liable if they choose not to adopt floodplain regulations?
Governmental units generally have no duty to adopt regulations and no liability results from failure
to adopt a regulation. In Hinnigan v. State, 94 A.D.2d 830 (N.Y., 1983), the New York appellate court
held that State of New York was not liable for failing to assure the participation of towns in the National
Flood Insurance Program (NFIP) and, similarly, that the town of Jewett was not liable for failing to meet
the minimum federal standards of the NFIP thereby making flood insurance available in the town. See
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also Urban v. Vill. of Inverness, 530 N.E.2d 976 (Ill., 1988) (No affirmative duty by city to prevent flooding
due to land alteration through adoption and enforcement of regulations on development.) However,
see Sabina v. Yavapai County Flood Control Dist., 993 P.2d 1130 (Ariz., 1999) (Court implied that Flood
Control District might be liable for failing to regulate.)
However, legislatures in many states have adopted statutes requiring local governments to adopt
floodplain regulations. See, County of Ramsey v. Stevens, 283 N.W. 2d 918 (Minn., 1979). These
statutes create a duty to adopt regulations and might serve as the basis for suit if regulations were not
then adopted. For example, see generally Natural Res. Def. Council, Inc. v. New York State Dep't of
Envtl. Conservation, 700 F. Supp. 173 (S.D.N.Y., 1987) (State liable for failing to adopt regulations as
required.) See also Roberts v. Secretary, Dep't of Housing & Urban Dev., 473 F. Supp. 52 (1979) and
United States v. St. Bernard Parish, 756 F.2d 1116 (5th Cir., 1985).
To be on the safe side, government units should adopt regulations where statutes require such
adoption.

FAILING TO ADEQUATELY CONSIDER FLOODING IN PERMITTING
May governmental units be liable if they fail to consider adequately flooding in issuing regulatory
permits with resulting damage to private landowners?
Courts in most jurisdictions have held that governments are immune from liability for issuance or
denial of building and other types of permits because issuance is a discretionary function. See Liability
of government entity for issuance of permit for construction which caused accelerated flooding, 62
A.L.R.3d 514 (2000). See Wilcox Assoc. v. Fairbanks North Star Borough, 603 P.2d 903 (Ala. 1979) and
cases cited therein. This rule continues to prevail in the majority of the jurisdictions. See for example:
Phillips v. King County, et al., 968 P.2d 871 (Wash., 1998) (County not liable for approving a
developer’s drainage plan which resulted in flooding.)
Johnson v. County of Essex, 538 A.2d 448 (N.J., 1987) (No township liability for approving plats
and building permits which increased flow of water under pipe due to statutory plan and design
immunity and discretionary immunity.)
Loveland v. Orem City Corp., 746 P.2d 763 (Utah, 1987) (City not liable for approval of
subdivision plat without requiring fencing of canal where child subsequently drowned was a
discretionary function.)
Although the general rule is still no liability, courts have recognized some in‐roads and qualifications
on the rule, particularly where issuance of a permit results in damage to other lands. Annot., Liability of
Governmental Entity for Issuance of Permit for Construction Which Caused or Accelerated Flooding, 62
A.L.R.3d 514 (2000). See for example:
Hutcheson v. City of Keizer, 8 P.3d 1010 (Ore., 2000) (City liable for approving subdivision plans
which led to extensive flooding.)
Columbus v. Smith, 316 S.E.2d 761 (Ga., 1984) (Government entity which regulated construction
along a stream in violation of a floodplain ordinance had a duty to prevent flooding to property
along the stream caused by construction.)
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Kite v. City of Westworth Village, 853 S.W.2d 200 (Tex., 1993) (City was liable for approving
subdivision plat which diverted water.)
Hurst v. United States, 739 F.Supp. 1377 (D.S.D, 1990) (U.S. Army Corps of Engineers potentially
liable for failing to regulate building obstructions in navigable waters which increased erosion
damage.)
Columbus, Georgia v. Smith, 316 S.E.2d 761 (Ga., 1984) (City may be held liable for approving
construction project resulting in flooding.)
Pickle v. Bd. of County Comm.’s of County of Platte, 764 P.2d 262 (Wyo., 1988) (County had duty
of exercising reasonable care in reviewing subdivision plan.)
Courts have also held governments liable to permittees for erroneous issuance of building permits in
a number of cases. See cases cited in Municipal Tort Liability for Erroneous Issuance of Building Permits:
A National Survey, 58 Wash. L. Rev. 537 (1983). See, for example, Radach v. Gunderson, 695 P. 2d 128
(Wash., 1985) (City was liable for expense of moving house which did not meet zoning setback
requirements constructed pursuant to a permit issued by city.)
Considering that many communities regularly issue variances to their ordinances to allow
development, should this be expanded? Once constructed in violation a couple things can happen. First,
§ 1316 could be invoked indicating the variance was a violation and deny flood insurance; second,
subsequent compliance enforcement may require the community to correct past violations of its
ordinance, which could require costs to elevate or relocate (e.g., out of floodway)

ACCEPTANCE OF DEDICATED STORM SEWERS, STREET, OTHER FACILITIES
May a governmental unit be held liable for flood damages which result from ditches, channels,
stormwater detention facilities, roads, and other infrastructure constructed by developers and
dedicated to governmental units?
In an increasing number of cases, courts have held governmental units responsible for approving
and accepting storm sewers and other facilities dedicated to governmental units by subdividers or other
developers. See for example:
City of Keller v. Wilson, 2007 Tex. App. LEXIS 1459 (Tex., 2007) (Where the city’s drainage plan called
for construction of an earthen channel through an easement on private lands, failure to construct that
channel as the area developed made the city liable for damage caused by diversion of flows associated
with permitted development.
Kite v. City of Westworth Vill., 853 S.W.2d 200 (Tex., 1993) (City liable for approving subdivision
plat and acquiring easement which increased flood damage on other property.)
City of Columbus v. Myszka, 272 S.E.2d 302 (Ga., 1980) (City liable for continuing nuisance for
approving and accepting uphill subdivision which caused flooding.)
Powell v. Village of Mt. Zion, 410 N.E.2d 525 (Ill., 1980) (Once village approves and adopts sewer
system constructed by subdivision developer, village may be held liable for damage caused by
23 | P a g e

Packet Page 102 of 650

it.)
However, courts have refused to find cities liable in other contexts. See, for example:
M.H. Siegfried Real Estate v. City of Independence, 649 S.W.2d 893 (Mo., 1983) (City cannot be
required to construct culverts to facilitate the flow of surface water when it assumes
maintenance of streets possibly built by others.)
Martinovich v. City of Sugar Creek, Missouri, 617 S.W.2d 515 (Mo., 1981) (City not responsible
for sewer and catch basin constructed by private developer and never accepted by the city.)

INADEQUATE INSPECTIONS
May a governmental unit be held liable for failing to carry out
adequate building inspections (e.g., failure to determine whether
a structure complies with regulatory flood elevations and flood
proofing requirements)?
Traditionally, failure of governments to carry out more
traditional inspections or lack of care in such inspections was not
subject to suit because inspections were considered either
“governmental” or “discretionary” in nature. See Municipal liability for negligent performance of
building inspector's duties, 24 A.L.R.5th 200 (2003). See, for example, Stemen v. Coffman, 285 N.W.2d
305 (Mich., 1979) (Failure of city to require owners of multi‐dwelling unit to abate alleged nuisance due
to inadequate fire protection devices was discretionary and not negligence.); Stone, F.F. & A. Renker, Jr.,
Government Liability for Negligent Inspections, 57 Tul. L. Rev. 328 (1982). In addition, many states such
as Kansas, Alaska, California, and Utah have adopted statutes immunizing building inspection activities
from suit. See K.S.A. 75‐6104(j) (1989). Other examples of cases in which courts have refused to hold
units of government responsible for inadequate inspections include:
Stannik v. Bellingham–Whatcom Bd. of Health 737 P.2d 1054 (Wash., 1987) (Court refused to
allow negligence claim against county by homebuyers for failure to inspect and detect sewage
disposal system which did not comply with county ordinance due to “public duty” doctrine.)
Siple v. City of Topeka, 679 P.2d 190 (Kan., 1984) (Court refused to hold city liable for inspection
of private tree by city forester which later fell on a car due to statutory immunity for inspections
and public duty doctrine.)
But some courts hold governmental units responsible for inadequate inspections. See, for example:
Tuffley v. City of Syracuse, 82 A.D.2d 110 (N.Y., 1981) (City was held liable based upon a theory
of inverse condemnation for acts of a city engineer in failing to adequately inspect building site
and determine that culvert running under site was part of a city storm water drainage system.
The court held that a “special relationship” existed here.)
Brown v. Syson, 663 P.2d 251 (Ariz., 1983) (Court held that home purchaser’s action against city
for negligent inspection of home for violations of building codes was not barred by doctrine of
sovereign immunity and public duty doctrine.)
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INADEQUATE ENFORCEMENT OF REGULATIONS
Is a local government liable for failing to enforce floodplain regulations (e.g. illegal construction of a
house in a floodway with resulting increased flood damages to adjacent lands)?
Courts have generally considered enforcement of regulations a discretionary function exempt from
suit. However, as with negligent inspections, courts have held governmental units liable in a few
instances. See, for example, Radach v. Gunderson, 695 P.2d 128 (Wash., 1985) (City was liable for
expense of moving oceanfront house which did not meet zoning setback which was constructed
pursuant to a permit issued by city. City was aware of violation before construction.) Also, see State v.
Outagamie County Bd. of Adjustment, 191 Wis. 2d 829 (Wisc. App. 1995) (The State of Wisconsin
successfully sued a local board of adjustment for exceeding its authority in issuing a variance that
allowed construction of a residence in the floodway.)

LEGISLATIVE MODIFICATION OF COMMON LAW RULES
Could state legislatures modify the common law rules and impose a higher standard of care on local
governments or private property owners for increasing flood damages on other lands, failure to comply
with regulations, inadequate inspections, and similar actions?
It is clear that state legislatures could impose a higher standard of care on private landowners,
public officials, and local governments than imposed by common law by adopting remedial statutes. For
example, lower courts and the U.S. Supreme Court have upheld state laws changing the “common
enemy” doctrine with regard to surface water to a doctrine of reasonable use against claims of taking or
violation of due process. See, e.g., Chicago & Alton R. Co. v. Tranberger, 238 U.S. 67 (1915); Peterson v.
Northern Pac. Ry. Co., 156 N.W. 121 (Minn., 1916); Tranberger v. Railroad, 156 S.W. 694 (Miss., 1913).
However, local governments cannot, by ordinance, change the common law in a local unit of
government. But, they can adopt ordinances which help establish a higher standard of care in
construction design and other activities. In many jurisdictions, violation of an ordinance or other
regulation is considered negligence per se if (1) the injury was caused by the ordinance violation, (2) the
harm was of the type intended to be prevented by the ordinance, and (3) the injured party was one of
the class meant to be protected by the ordinance. See Boyles v. Oklahoma Natural Gas Co., 619 P.2d
613 (Okla., 1980).
Although violation of a statute or ordinance is, at a minimum, evidence of negligence, compliance
with an ordinance or statute does not bar a negligence suit. Corley v. Gene Allen Air Serv., Inc., 425
So.2d 781 (La., 1983). In addition, approval of a permit for a project by a state administrative agency
does not preclude a private law suit. For example, in Oak Leaf Country Club, Inc. v. Wilson, 257 N.W.2d
739 (Ia., 1977), an Iowa court held that approval by a state agency of a stream channelization project did
not preclude judicial relief to riparian landowners for damage from the project.
In summary, a No Adverse Impact approach is, overall, consistent with landowner common law
rights and duties. Adherence to a No Adverse Impact standard in road building, grading, stormwater
management, filling, grading, flood control works, permitting, and other activities will reduce
community liability.
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PART 3: THE CONSTITUTIONALITY OF A NO ADVERSE IMPACT STANDARD
Would a community which adopted a No Adverse Impact performance standard in floodplain,
zoning, subdivision control or other regulations successfully defend those measures against landowner
suits for “taking” private property without payment of just compensation? The question is confusing,
and may ask from the wrong perspective. Any community is “subject to suit” question is win or lose
Would it successfully defend against those suits if it adopted more specific implementing regulations
such as a zero rise floodway restriction, stream setbacks, and freeboard requirements for elevation of
structures or open space zoning?
As will be discussed below, courts are likely to uphold a general No Adverse Impact performance
standard. They are also likely to uphold more specific implementing regulations as long as the
regulations do not deny landowners all permanent, non‐nuisance uses of entire properties.
Despite the small number of regulatory cases holding that governments have “taken” private
property without payment of just compensation through flood hazard and other hazard regulations,
governments are often fearful that the regulations they adopt will be held a “taking.” Based upon the
small number of successful cases to date and the overall trends in the courts, “taking” is not a serious
challenge to performance‐oriented hazard regulations and an overrated economic threat to public
coffers. Successful regulatory taking cases for hazard‐related regulations are extremely rare and are
vastly outnumbered by successful common law cases holding governmental units liable for increasing
flood, erosion or other hazard losses on private lands consistent with the legal theories previously
described in Box 1 contained in Part I of this paper.

UNCOMPENSATED “TAKINGS”
The 5th Amendment to the U.S. Constitution and similar
provisions in state constitutions prohibit governmental units from
taking private property without payment of just compensation.
Courts have held that unconstitutional “takings” may occur in two
principal flood hazard contexts.
The first occurs when a
governmental unit increases flood or erosion damage on other
lands through fills, grading, construction of levees, channelization or
other activities as discussed. Governmental units may be found liable for such increases and impacts
based upon a broad range of common law theories described in Box 1 located in Part I of this paper.
The second context in which governmental units may be held liable for “taking” private property
without payment of just compensation is when they adopt regulations that deprive the suing property
owner of all economic value, particularly where the regulation serves no meaningful public purpose. In
such situations landowners sometimes claim “inverse condemnation” of their lands. However, very few
of these suits have succeeded where communities expressed the public safely benefit of the regulation.
Over a period of years, there have been only a handful of successful challenges to floodplain
regulations as a “taking.” Those few cases almost invariably involve almost complete prohibition of
building on property having no clearly demonstrated unique or quasi‐unique hazard associated with the
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site in question. Thus far, there are fewer than a dozen appellate cases finding that a property has been
unconstitutionally “taken,” in contrast with hundreds of cases supporting regulations. As we shall see,
the trend in the courts is to sustain government regulation of hazardous activities for the prevention of
harm. Nevertheless, local governments are often concerned about the possibility of a successful takings
challenge to their regulations. Part of the concern with taking is due to misreading several U.S. Supreme
Court decisions in the last decade addressing regulations for natural hazard areas described below.
These decisions suggest that local and state regulations may be a “taking” in certain very narrow and
easily avoidable circumstances. However, each of the decisions gave overall support to regulations.

RECENT FEDERAL CASES
Lingle v. Chevron
The United States Supreme Court
recently issued a ruling in the Case of Lingle
v. Chevron, 544 U.S. 528 (2005). That
unanimous opinion of the Court sets forth
four ways to pursue a Regulatory Taking
Case:
1. Physical Invasion as in Loretto v.
Teleprompter Manhattan, 458 US 419
(1982). The Loretto Case involved a
New York City requirement that all
residential buildings must permit a
cable company to install cables, and a
cable box the size of a cigarette pack.
The Court held that any physical
invasion must be considered a taking.

The Chevron site at issue in Lingle v. Chevron. Image credit:
American Planning Association – Hawaii Chapter.

2. The Total, or Near Total Regulatory Taking as exemplified by the Case of Lucas v. South Carolina
Coastal Council, 505 US 1003 (1992), where plaintiff Lucas was prohibited from building a home on
the only vacant lots left on an otherwise fully developed barrier beach just outside Charleston,
South Carolina. In 1988, State enacted the Beachfront Management Act, S. C. Code Ann. § 48‐39‐
250 et seq., which barred the landowner from erecting any permanent habitable structures on his
two parcels. The landowner asserted the effect of the Act on the value of the lots accomplished a
taking under the Fifth and Fourteenth Amendments.
The court held that where a state seeks to sustain a regulation that deprives land of all economically
beneficial use, it may resist compensation only if the logically antecedent inquiry into the nature of
the owner's estate showed that the proscribed use interests were not part of his title to begin with.
The Supreme Court reversed the judgment of the state supreme court denying compensation to the
landowner under the Takings Clause of the Fifth Amendment and remanded the case because the
regulation's effect on the landowner's property value was relevant.
3. A significant, but not nearly total taking as exemplified by the Penn Central Transportation Company
v. New York City, 438 US 104 (1978), where the Penn Central Company was not permitted to build
above Grand Central Station in New York City to the full height permitted by the overlay zoning in
the area, for Historic Preservation reasons, but was provided transferable development rights. In
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Penn Central, the Court used a three part test: a) economic impact, b) how regulation affects
“investment‐backed expectations,” and c) character of the government action.
4. Land use Exactions which are not really related to the articulated government interest as in Nollan v.
California Coastal Commission, 483 US 825 (1987), where the California Coastal Commission
conditioned a permit to expand an existing beachfront home on the owner, granting an easement to
the public to cross his beachfront land. The articulated government interest was that the lateral
expansion of the home would reduce the amount of beach and ocean the public on the roadside of
the home could see. The Court indicated that preserving public views from the road really did not
have an essential nexus with allowing folks to cross a beach. The Court also cited the Dollan v.
Tigard, 512 US 374 (1994) case where someone wanted to expand a plumbing store and the
community wanted the store to give the community some adjacent flood plain property and an
easement for bike path in return for the possible increase in traffic caused by the expansion of the
store. Again, in Dollan, the court basically indicated that there was really no relationship between
the government interest and the exaction attempted. Basically the Court is saying no to plans of
extortion.
In Lingle, the Court specifically
indicates that it will no longer use
the first part of the two part test for
determining a Taking set forth in
Agins v. City of Tiburon , 447 US 255
(1980): a) whether the regulation
substantially advances a legitimate
state interest, b) denies owner an
economically viable use of land. The
removal of this “substantially
advances a legitimate state interest”
prong of a takings test is a huge help
to Floodplain Managers, to the
concept of NAI and to Planning in
general. In essence, the question of Chevron site from Lingle v. Chevron. Image credit: American Planning
whether an action by a legislative Association – Hawaii Chapter.
body “substantially advanced a
legitimate state interest” had provided a mechanism for judicial second‐guessing of the relative merits
of legislative action. The Supreme Court is indicating that it will defer to legislative decisions unless:
there is no real relationship between what the legislative body desires and the action taken, or there is
some other due process or equal protection issue. See, Nollan, supra; Dolan supra; and Justice
Kennedy’s concurring opinion in Lingle, below.
Justice Kennedy concurred in the majority opinion, but notes that the decision did not foreclose the
possibility of litigating a regulation which was “so arbitrary or irrational as to violate due process.” It is
not in any way clear as to why none of the other members of the Court joined in Justice Kennedy’s
sentiments. However, this comment really does not matter to NAI because by its very nature NAI is the
quintessence of the thoughtful and rational. The Court summed up its reasoning by stating that the
tests articulated in Lingle “all aim to identify regulatory actions that are functionally equivalent to a
direct appropriation of or ouster from private property.”
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This clear statement by this nation’s highest court supports both the principles of the National Flood
Insurance Program (NFIP) and No Adverse Impact (NAI) floodplain and stormwater management. Both
the NFIP and NAI seek to require the safe and proper development of land subject to a hazard. Neither
the NFIP nor NAI floodplain and stormwater management require or support government regulations
which oust people from their property.
Kelo v. New London
Kelo, 545 U.S. 469 (2005), involves
condemnation, that is, a “paid taking” of residences.
The case has to do with whether economic
development in a community is considered a “public
use” for purposes of a taking as described in the
Constitution. The five‐to‐four decision that, yes,
economic development can be considered a public
use, shows how much deference the majority of the
Justices are willing to give to local decision makers
who, in this case, had decided to condemn private
land so that commercial redevelopment could take
place. Pro‐government and planning associations
cheered the decision. However, the announcement Susette Kelo’s house, New London, CT. Image credit:
Dwight H. Merriam.
of the decision was also greeted by widespread
public concern, outrage, and proposed legislative correction of the decision from groups concerned
about the rights of minorities as well as property rights advocates. This widespread concern illustrates
the extreme sensitivity of issues involving property rights. For floodplain and stormwater managers, the
primary lesson of this case is that the Court was willing to give enormous deference to local decisions
about what is best for a community, thus offering support to the concepts and principles of the Flood
Insurance Program and No Adverse Impact floodplain/stormwater management.

Draft Fort Trumbull Municipal Development Plan, City of New London, CT. Susette Kelo’s property is
located at the southeast corner of Parcel 4A, marked with red box. Image credit: Dwight H. Merriam.
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San Remo Hotel v. City and County of San Francisco, 545 U.S. 323 (2005)
This unanimous decision in a case involving fees charged to permit the change of use of a hotel does
not directly relate to hazard regulation. Nevertheless, it is important to floodplain managers because it
indicates that taking claimants who have already litigated an alleged “taking” in state court do not get
another “bite at the apple” in Federal court.
The following seven Supreme Court decisions in the last fifteen years have special relevance to
floodplain regulations. Four of these (Tahoe, Dolan, First English, and Keystone) dealt with hazard
reduction regulations; two with beach regulations (Lucas and Nolan) and one with wetlands (Palazzolo).
The Court remanded the cases for further proceedings in five of the seven. The potential importance of
holdings to future federal and state court cases is indicated.
Tahoe‐Sierra Preserv. Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302 (2002)
The Court upheld Tahoe Regional Planning Agency temporary ordinances which had applied for 32
months to “high hazard” (steep slope) zones near Lake Tahoe against a claim that they were a taking of
private property. The Court applied a “whole parcel” analysis to duration of regulation to decide that no
taking had occurred. This case can be cited in the future to strongly support hazard‐related regulations
including “interim” regulations as well as moratoria on development when time is needed to adequately
develop regulations e.g. in a post disaster context.
Palazzolo v. Rhode Island, 533 U.S. 606 (2001)
The Court held that purchase of
wetland subject to restrictions was not
bar to a suit for taking of private property
but the test for taking was the value of
the entire parcel and not simply the
wetland portion. The case was remanded
for further proceedings. This case may
be cited in the future to help support
hazard regulations in some contexts
because it requires lower courts to
consider the impact of regulations on
entire parcels. But, it may also be cited
to attack regulations where a landowner
purchased lands subject to regulations
and wishes to challenge the regulations. The Rhode Island Trial Court determined that there was no
“taking” when it considered the case on remand. See discussion below under section entitled “Recent
State Cases.”
Dolan v. City of Tigard, 512 U.S. 374 (1994)
The Court held that city regulations for the 100 year floodplain which required a property owner to
donate a 15 foot bike path along the stream were not reasonably related to the goals of the regulation
and were therefore a taking. The Court stated that the municipality had to establish that the dedication
requirement had “rough proportionality” to the burden on the public created by the proposed
development. The Court later, in City of Monterey v. Del Monte Dunes at Monterey, Ltd, 526 U.S. 687
(1999), held that rough proportionality test was limited to exactions of interests in land for public use.).
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Dolan may be cited those attacking floodplain dedication requirements where the dedication
requirements are not roughly proportional to the burdens created by the proposed floodplain activity,
and, in fact, have little or no relationship to the articulated government interest. The Courts will
particularly scrutinize any government requirement that a property owner’s right to exclude others from
their property is being infringed.
Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992)
The Court held that state beach statute prohibiting building of a house that prevents “any
reasonable use of lots” was a “categorical” taking unless the state could identify background principles
of nuisance and property law which would prohibit the owner from developing the property. The case
was remanded for further determinations
by the South Carolina court, which
determined that the Coastal Council’s
regulations were, in fact, a “taking.”
South Carolina bought the property from
Lucas and sold it to a builder. This case
may be cited to challenge floodplain
regulations if the floodplain regulations
View of Lucas's two lots, on either side of large square house in the
deny all economic use of entire lands and
center, from the edge of the ocean (looking towards northwest).
the prohibited uses are not nuisance‐like
Note that Lucas's lots are the only vacant lots in sight along the beach.
in their surroundings or otherwise limited
Image credit: William A. Fischel, Dartmouth College.
by public trust or other principles of state
law. On the other hand, the case may be cited in the future to support floodplain regulations where
proposed activities are limited by common law or other principles of state law or where regulations do
not deny all economic uses.

March 2000 image indicates original two Lucas lots, one with new residence, the
other with fresh grading. Image credit: William A. Fischel, Dartmouth College.
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Nollan v. California Coastal Comm’n, 483 U.S. 825 (1987)
The Court held that the California
Coastal Council’s conditioning of a
building permit for a beach front lot upon
granting public access to the beach lacked
an “essential nexus” between the
regulatory
requirement
and
the
regulatory goals and was a taking. The
Court held that the access requirement
“utterly fail[ed] to advance the stated
public purpose of providing views of the
beach, reducing psychological barriers to
using public beaches, and reducing beach
congestion.” This case may be cited in the
future to attack floodplain regulations if
they lack adequate “nexus” to regulatory
goals and dedications are required.
However, inadequate nexus is very rarely
a problem with floodplain regulations.

The Nollan property beach access. Image credit: Dan Mandelker,
Washington Univ. School of Law.

First English Evangelical Church of Glendale v. County of Los Angeles, 482 U.S. 304 (1987)
The Court held that a temporary restriction by a flood hazard reduction ordinance which prevented
the rebuilding of a church property was (potentially) a taking. The court remanded the decision to the
Lower California court to reconsider whether a taking had occurred. The lower court held again that no
taking had occurred. There was no further appeal of this decision. This case may be cited by
landowners attacking floodplain regulations as a taking or temporary taking. However, this ruling is
qualified by the Tahoe, above, which strongly upheld interim regulations as not a taking.
Keystone Bituminous Coal Ass’n v. De Benedictis, 480 U.S. 470 (1987)
The Court held that public safety regulations which
restricted the mining of all of the coal to prevent
subsidence were not a taking because the impact of
regulations upon an entire property, not simply the
areas where coal could not be removed, should be
considered. This case may be citied in the future,
supporting whole parcel analysis for floodplain
regulations (see also Tahoe and Palazzolo above). The
case may also be cited supporting regulations which
restrict threats to public safety or control of nuisances)
Traditional floodplain regulations permit some
development in the floodplain, although an increasing
number of local and state regulations require various
types of compensatory measures to ensure that
development will not increase flood heights on other
lands, consistent with No Adverse Impact standard.
Regulations preventing landowners from increasing
flood or erosion damages on other lands have been
broadly upheld for a variety of reasons. With regard to
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uses with nuisance‐like impacts, the U.S. Supreme Court in Keystone Bituminous Coal Ass’n v.
DeBenedictis, 480 U.S. 470, 491 (1987) concluded:
The Court’s hesitance to find a taking when the state merely restrains uses of property
that are tantamount to public nuisances is consistent with the notion of “reciprocity of
advantage.” Under our system of government, one of the state’s primary ways of
preserving the public weal is restricting the uses individuals can make of their property.
While each of us is burdened somewhat by such restrictions, we, in turn, benefit greatly
from the restrictions that are placed on others. These restrictions are “properly treated
as part of the burden of common citizenship.” Long ago it was recognized that “all
property in this country is held under the implied obligation that the owner’s use of it
shall not be injurious to the community”....and the Takings Clause did not transform that
principle to one that requires compensation whenever the state asserts its power to
enforce it.
A Texas court in San Antonio River Authority v. Garrett Bros., 528 S.W.2d 266 (Tex., 1975) concluded,
more broadly:
It is clear that in exercising the police power, the government agency is acting as an
arbiter of disputes among groups and individuals for the purpose of resolving conflicts
among competing interests. This is the role in which government acts when it adopts
zoning ordinances, enacts health measures, adopts building codes, abates nuisances, or
adopts a host of other regulations. When government, in its roles as neutral arbiter,
adopts measures for the protection of the public health, safety, morals or welfare, and
such regulations result in economic loss to a citizen, a rule shielding the agency from
liability for such loss can be persuasively defended, since the threat of liability in such
cases could well have the effect of deterring the adoption of measures necessary for the
attainment of proper police power objectives, with the result that only completely safe,
and probably ineffective, regulatory measures would be adopted.

RECENT STATE CASES
Gove v. Zoning Bd. of Appeals, 444 Mass. 754, (Mass. 2005)
The Town of Chatham zoned several areas, including its Special Flood Hazard Areas, in such a way
that a variance would be required to build in those areas. Gove sold a 1.8‐acre parcel of land on the
condition that a building permit for a single‐family home would be issued. The Town declined to issue
the permit, and Gove sued, alleging a taking. In this decision, Massachusetts’ highest court emphasized
that the Town of Chatham had identified unique hazards on this erosion‐prone coastal A‐Zone property.
The court found that the plaintiffs had not sufficiently shown that they could construct a home in this
area without potentially causing harm to others. The Town made a good case that this is not just any A‐
Zone property in a SFHA. It is on the coast adjacent to the V‐Zone, in an area which has experienced
major flooding and is now exposed to the open ocean waves due to a breach in a barrier beach just
opposite the site. Further it is subject to accelerated “normal” erosion, and storm related erosion.
The 1991 storm flooded the area around lot 93 [Gove’s parcel] to a depth of between
seven and nine feet above sea level, placing most, if not all, of the parcel underwater.
The 1944, 1954, and 1991 storms, while significant, were less severe than the
hypothetical "hundred year storm" used for planning purposes, which is projected to
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flood the area to a depth of ten feet. According to another expert called by Gove…,
during storms, roads in Little Beach can become so flooded as to be impassable even to
emergency vehicles, and access to the area requires "other emergency response
methods," such as "helicopters or boats." The same expert conceded that, in an
"extreme" event, the area could be flooded for four days, and that, in "more severe
events" than a hundred year storm, storm surge flooding in Little Beach would exceed
ten feet.
Id. at 756‐57. The court upheld the regulations and unequivocally affirmed local interests in
preventing harm and protecting the property rights of all.
Zoning regulations on lot in coastal conservancy district which prohibited residential
development were reasonably related to legitimate State interests in protecting rescue
workers and residents, the effectiveness of the town's resources to respond to natural
disasters, and the preservation of neighboring property, and thus regulations did not
violate lot owner's due process rights.
This decision by the Massachusetts Supreme Judicial Court validates and supports the National
Flood Insurance Program, the concept of No Adverse Impact floodplain, and stormwater management,
as well as hazards based regulation in general. While the decision is binding only on Massachusetts
Courts, it should have persuasive effect in other jurisdictions.
Palazzolo v. State, 2005 WL 1645974, (R.I. Super. Ct. 2005)
Palazzolo, an important Takings Issue case remanded in 2001 by the US Supreme Court, with
instructions for re‐hearing by the Rhode Island courts, was recently decided against the landowner. The
decision is an extremely well written, well‐reasoned, huge win for floodplain and hazard managers.
Essentially, a Rhode Island Superior court determined that the stringent restrictions in coastal
construction implemented by the Rhode Island Coastal Resources Council did not “take” the Palazzolo
property in violation to the Fifth Amendment to the US Constitution:
[B]ackground principles of state law limited the property rights acquired by Plaintiff and
SGI, his predecessor in title. Plaintiff's proposed residential development of the site
would constitute a public nuisance under Rhode Island law. Plaintiff's proposed use of
the property was, accordingly, not a part of the “bundle of rights” acquired when he,
and before him, SGI, obtained title to the subject parcel. Thus, the regulations
complained of have not resulted in a taking under the Fifth Amendment.
Id. at 14. The case is well worth reading since it offers a great review of Takings Law, the Penn
Central balancing test, the Public Trust Doctrine and nuisance law. The Palazzolo case was not appealed
and is considered to be “over and final.”
Smith v. Town of Mendon, 4 N.Y.3d 1 (N.Y. 2004)
This case involved a requirement by a town that, as a condition of issuance of a building permit, the
property owner must grant a conservation easement for some portions of the site, including flood
hazard areas, on which the Town had imposed conservation overlay zoning severely restricting
development. The owner did not propose to build on these environmentally sensitive areas, but at the
same time did not want to restrict any future activity by granting a conservation easement. New York’s
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highest court issued a sharply divided (4‐3) opinion that upheld the Town’s requirement. An attempt
was made to file an appeal in Federal Court but, as we understand the matter, was filed too late.
From a floodplain manager’s perspective, the interesting thing is that there was no real argument in
the case that the Town’s restrictions on building in flood hazard areas was a taking. The plaintiff only
argued against an easement that would restrict future development on other parts of the land, yet the
court still upheld the community’s requirement aimed at protecting environmentally sensitive and
hazard‐prone areas.
K&K Construction, Inc. v. Department of Envtl. Quality, 705 N.W.2d 365 (Mich. App. 2005)
Michigan Department of Environmental Quality denies a permit to fill one‐third of 83 acres
wetlands. Trial court awards damages of $16.5 million base on a purported Penn Central review.
Michigan Appeals Court overrules the Michigan trial court. The Appeals Court indicates that based on a
whole parcel analysis the owners were not deprived of reasonable property value.
We suggest that had the State calculated the harms from filling these wetlands including increased
flood heights and velocities they would have had an even better and stronger case which might never
have even gone to court.
In Re Woodford Packers Inc., 830 A.2d 100 (Vt. 2003)
In this case, the Vermont Supreme Court reviewed a challenge to a state regulation that established
a methodology based on fluvial erosion for the designation of floodways much broader than the FEMA
minimum standard:
Secretary of Agency of Natural Resources (ANR) was authorized to make determinations
as to what constituted a floodway or a floodway fringe without promulgating a rule
pursuant to Administrative Procedure Act (APA); even though ANR's use of “fluvial
geomorphology” analysis, instead of Federal Emergency Agency (FEMA) National Flood
Insurance Program (NFIP) maps, for determining floodways may have surprised
applicant which sought land use permit for proposed retirement village, ANR's
alteration of its methodology to determine presence of a floodway did not alter any
preexisting rule… Evidence supported Environmental Board's decision that applicant's
proposed retirement village project failed to comply with land use permit criterion for
soil erosion; there had been significant erosion at and near the project site, and flood
controls implemented by applicant, while intended to prevent the river from inundating
heavily eroded areas, had potential for actually increasing the damage done by the river.
Id. at 106. This case is a huge win for sensible NAI‐type regulation based on local conditions and
applied to all property owners equally based on an individual application of a standard methodology to
an individual property. We believe that the legal reasoning supporting this decision is equally applicable
to State or local coastal erosion standards.
Wild Rice River Estates, Inc. v. City of Fargo, 705 N.W.2d. 850 (N.D. 2005)
In this case, the City of Fargo, North Dakota City had imposed a 21‐month moratorium on
development while FEMA mapped the floodplain/floodway of an area which had recently flooded. The
State Supreme Court indicated that the moratorium was appropriate for this period of time so the
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municipality could obtain the results of a FEMA an updated Flood Insurance Rate Study and Map which
would include data derived from the recent flood experience.
Mansoldo v. State of New Jersey, 187 N.J. 50 (N.J. 2006)
This case arose from the State of New Jersey’s refusal to issue building permits for the construction
of residences in a designated and mapped floodway. In an extremely confused opinion, a lower New
Jersey court had determined that the denial of this permit was a taking, but no compensation was due
to the plaintiff. We have been unable to discover any case in this country that had reached such a
conclusion involving a floodway. Such a determination could be of enormous detriment to floodplain
management and to the fundamental principles of the National Flood Insurance Program.
This case is a landmark for the Association of State Floodplain Managers, in that it is the first time
that the Association has submitted its own brief in any matter. (A link to the brief is on the ASFPM
website at http://www.floods.org.) The brief was prepared pro bono by the Rutgers’s Law School
Environmental Law Clinic, and the Georgetown Environmental Law and Policy Institute.
Fortunately the New Jersey Supreme court vacated the ruling of the lower court and sent the case
back to the lower court for further processing with clear and correct instructions as to what the
Supreme Court had determined constituted a “taking”.
In Mansoldo, the court took the extremely unusual step of essentially disagreeing with the
arguments of both the Plaintiff and Defendant. Instead, the court essentially followed the arguments
and analysis submitted in the ASFPM. The Members of ASFPM can and should take a great deal of pride
that their Association was afforded this nearly unprecedented deference and respect by the New Jersey
Supreme Court. In addition this assistance from the Association enabled the New Jersey Court to issue a
ruling which neither does harm to the principles of No Adverse Impact Floodplain Management, nor to
fundamental principles of the National Flood Insurance Program.

REGULATIONS EXCEEDING NFIP MINIMUM STANDARDS
Courts have sustained a wide range of floodplain regulations that exceed the specifically articulated
minimum standards of FEMA’s National Flood Insurance Program against challenges that they are
unreasonable or a taking. See particularly Hansel v. City of Keene, 634 A2d 1351 (N.H., 1993) in which
the New Hampshire Supreme Court upheld an ordinance adopted by the City of Keene which contained
a “no significant impact” standard. The zoning ordinance prohibited new construction within the
floodplain unless it was demonstrated “that the cumulative effect of the proposed development, when
combined with all other existing and anticipated development, will not increase the water surface
elevations of the base flood at any point within the community.”
In sustaining the regulation, the court noted that the floodplain ordinance revealed “an
understandable concern among city officials that any water surface elevation increase in the floodplain
could, at minimum, strain city resources and impose unnecessary hardship on city residents.” This case
could be used by floodplain managers in considering whether to issue permits for structures in the
floodway, where engineers have submitted “no‐rise” certification. Such certification is often done
considering only the proposed structure, not appropriately considering “that the cumulative effect of
the proposed development, when combined with all other existing and anticipated development, will
increase the water surface elevations of the base flood at any point within the community”. NOTE:
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Minimum NFIP standards allow floodway construction if “no‐rise” is certified by a licensed professional
engineer, whereas many state and local regulations prohibit non‐water dependent structures in the
floodway.
For other examples sustaining regulations which exceed minimum FEMA standards against “takings”
and other challenges, see the cases cited below pertaining to setbacks, restriction of high hazard areas,
and open space zoning:
Am. Cyanamid v. Dept. of Envtl. Prot., 555 A.2d 684 (N.J., 1989) (Court held that N.J. DEP could
use USGS 500‐year design flood line for regulatory purposes.)
New City Office Park v. Planning Bd., Town of Clarkstown, 533 N.Y.S.2d 786 (N.Y., 1988) (Court
upheld planning board’s denial of site plan approval because the developer could not provide
compensatory flood storage for 9,500 cubic yards of fill proposed for the property. The court
noted that, “[I]ndeed, common sense dictates that the development of numerous parcels of
land situated with the floodplain, each displacing only a relatively minor amount of floodwater,
in the aggregate could lead to disastrous consequences.)
Patullo v. Zoning Hearing Bd. of Tp. of Middletown, 701 A.2d 295 (Pa. Cmwlth, 1997) (Court held
that landowner i?s not entitled to a special exception or variance for construction of a garage in
a 100 year floodplain where construction would have raised flood heights by 0.1 foot and area
(lateral extent?) of the floodplain along a road by 1 foot.)
Reel Enter. v. City of LaCrosse, 431 N.W.2d 743 (Wis., 1988) (Court held that Wis. DNR had not
taken private floodplain property by undertaking floodplain studies, disapproving municipal
ordinance, and announcing an intention to adopt floodplain ordinance for city putting all or
most properties within floodway designation. Plaintiff had failed to allege or prove the
deprivation of “all or substantially all, of the use of their property.” Although the decision was
partially overruled on procedural grounds, the Wisconsin Court of Appeals affirmed the
substantive holding that to be actionable as a taking, the state must deprive the owner of all or
substantially all use of their property in Busse v. Dane County Regional Planning Comm'n, 181
Wis. 2d 527.)
State v. City of La Crosse, 120 Wis.2d 263 (Wis., 1984) (Court held that state’s hydraulic analysis
showing that fill placed in the La Crosse River floodplain would cause an increase greater than
0.1 in the height of the regional flood, contrary to the city’s floodplain zoning ordinance and
state regulations.)
Mt. Joy Township v. Davies Used Auto Parts, 80 Pa. Commw. 633 (Pa. Cmwlth, 1984) (Court
upheld the town’s authority to require a thirty‐foot setback from the floodplain for junkyards.)
In re C&M Developers, 49 Pa. D. & C.4th 71 (Pa. Dist. & Cnty. 2000) (Court upheld local
development standards that prohibited inclusion of floodplain acreage for minimum lot size
purposes.)
Wawa, Inc. v. New Castle County Bd. of Adjustments, 2005 Del. Super. LEXIS 39 (Del. Super.
2005) (Court upheld local prohibition on new underground gasoline storage tanks in the
floodplain, drainages, riparian buffers, and steep slopes, and affirmed the denial of the
applicant’s request for a variance.)
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Courts have only held flood‐related regulations to be a taking in a very small number of cases where
regulations denied landowners all economic and non‐nuisance use of private lands. Various versions of
the denial of economic use test have been widely applied at the state level for more than forty years.
See Kusler, Open Space Zoning: Taking or Valid Regulation, 57 Minn. L. Rev. 1 (1972). For example, a
New York Court of Appeals in Arvene Bay Constr. Co. v. Thatcher, 15 N.E.2d 587 at 592 (N.Y., 1938), held
that “[a]n ordinance which permanently so restricts the use of property that it cannot be used for any
reasonable purpose goes, it is plain, beyond regulation, and must be recognized as a taking of property.”

SIMULTANEOUS CONSTITUTIONAL CHALLENGES
Landowners wishing to challenge a floodplain regulation often simultaneously argue that the
regulations are unconstitutional under the state and federal Constitution in a number of different ways:
the regulations are adopted for improper goals; the regulations are not reasonably related (lack
reasonable nexus) to regulatory goals; the regulations are discriminatory; and the regulations are an
uncompensated taking of private property. Courts are more likely to find a taking if they find
inadequate goals, inadequate nexus, or discrimination.
The authors have found no appellate cases successfully attacking floodplain regulations as lacking
adequate goals. For a case upholding goals see, e.g., Soc’y for Envtl. Econ. Dev. v. New Jersey Dep’t of
Envtl. Prot., 504 A.2d. 1180 (N.J., 1985). Additionally, landowners have very rarely succeeded in
attacking floodplain regulations as lacking an adequate nexus to regulatory goals. For a single example
see, e.g., Sturdy Homes, Inc. v. Town of Redford, 186 N.W.2d 43 (Mich. 1971) (No evidence of flooding
for an area regulated as a floodplain, and case was probably long before flood maps were available.)
Landowners have not succeeded in attacking floodplain regulations as discriminatory except where
discrimination was also linked to takings challenges. See, e.g., Baggs v. City of South Pasadena, 947
F.Supp. 1580 (Fl., 1996), where a court rejected discrimination charges where a variance had been
granted to some landowners but not to others. See also Hansel v. City of Keene, 634 A2d 1351 (N.H.,
1993).
Courts have found in some instances that a community has failed to follow statutory procedures in
adopting and implementing regulations (e.g., notice, hearing, publication of maps) and violated Due
Process guarantees. This challenge is, however, separate from takings. Courts have required that
communities follow statutory procedures in adopting and administering regulations and have
occasionally invalidated regulations or permit decisions on this basis. See, e.g., Ford v. Bd. of County
Comm’rs of Converse County, 924 P.2d 91 (Wy., 1996).

FACTORS CONSIDERED BY THE COURTS IN A TAKINGS CASE
In deciding whether floodplain regulations take private property without payment of just
compensation, courts simultaneously examine a variety of factors in addition to goals, nexus and
possible discrimination suggested above. They examine the following three with particular care:
What is the nature of the landowner’s property interest?
Courts often grapple with the question of whether the public or landowners truly own floodplains.
Moreover, is the landowner’s property subject to public trust? See, e.g., Phillips Petroleum Co. v.
Mississippi, 484 U.S. 469 (1988), in which the Supreme Court held that private landowners who believed
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that they owned estuarine wetlands in Mississippi subject to the ebb and flow of the tide, and who had
paid taxes on such lands for more than 100 years, did not in fact, own such lands and could not claim a
taking when the state leased the lands to someone else. See also Bubis v. Kassin, 184 N.J. 612, (N.J.
2005), in which the court held that a private property owner’s easement over a beach and bluff areas
was extinguished between the beach and bluff areas, which were entirely below the mean high water
mark.
Courts further inquire: What are the landowners’ common law rights and duties? See discussion
above. What are the landowners’ reasonable, investment‐backed expectations for the property? See
generally Penn Central Transp. Co. v. City of New York, 438 U.S. 104 (1978), in which the Supreme Court
indicated that factors relevant to determination of a taking included “the character of the government
action”, “the economic impact of the regulation on the claimant,” and “the extent to which the
regulation has interfered with distinct investment‐backed expectations.” Id. at 124.
What is the nature of the government action and need for regulation?
Has the regulation been adopted to serve adequate goals? Does the regulation have a
reasonable relationship to the regulatory goals? If a landowner claims that regulations violate
substantive due process because they lack adequate relationship to regulatory goals, the landowner's
burden to overcome the presumption of validity is particularly great if a legislative act or expert agency
action are involved. Courts have held that with regard to local zoning adopted by a local legislative body
“In order to support his constitutional claims, the plaintiff is required to prove that the defendant’s
actions were clearly arbitrary, unreasonable, and discriminatory and bore no substantial relation to the
health, safety, convenience and welfare of the community.” Burns v. City of Des Peres, 534 F.2d 103,
108 (8th Cir. 1976), cert. denied, 429 U.S. 861 (1976). Courts have held that if the issue is “fairly
debatable,” a legislative act must be upheld. See Shelton v. City of College Station, 780 F.2d 475 (5th Cir.
1986), cert. denied, 477 U.S. 905 (1986). Courts also ask: Is the regulation preventing harm (e.g., a
public nuisance)? See cases cited below.
What is the impact of the regulation on the landowner?
What has the landowner paid for the land? What are the taxes? Does the landowner have
some existing economic use of the land, such as a residence, agriculture, or forestry? What are the
landowner’s investment‐backed expectations? What is the diminution in value resulting from the
regulations? See, e.g., McElwain v. County of Flathead, 811 P.2d 1267 (Mont. 1991) (Court upheld 100
foot setback between septic tank field and floodplain against claim of taking, although the regulation
reduced property values from $75,000 to $25,000 because the property owner was still able to utilize
the property, although not as near the river.) Does the landowner have some economic use for the
entire property? See discussion below.
Taking into account all of these factors, courts balance public interests and private rights to decide
whether regulations have “gone too far.” See Penn Central Transportation Co. v. City of New York, 438
U.S. 104 (1978) (Court upheld denial of air rights over Grand Central Station as not a taking and looked
at the impact of the regulations on the entire property.) It is only when floodplain regulations deny all
economic use of lands that regulations have encountered successful takings challenges. See cases cited
below.
The “denial of all economic use” was set forth by Justice Scalia as a “categorical” test for taking in
the 1992 Supreme Court decision, Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992)
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although this test has been applied for many years in state courts. Justice Scalia concluded that
“[w]here the State seeks to sustain regulation that deprives land of all economically beneficial use, we
think it may resist compensation only if the logically antecedent inquiry into the nature of the owner's
estate shows that the proscribed use interests were not part of this title to begin with.” He emphasized,
however, that this categorical rule applies only where there is a total loss of value through regulation.
Justice Scalia analogized regulations which prohibit all economically beneficial use of land to
“permanent physical occupation” of land in arguing that such regulations should be subject to a
categorical determination of taking if limitations upon use are not found in the property concepts of
state law. He offered the following guidance in deciding whether state property law limitations upon
use which would prevent the application of the categorical rule:
Any limitation so severe cannot be newly legislated or decreed (without
compensation), but must inhere in the title itself, in the restrictions that background
principles of the State’s law of property and nuisance already place upon land
ownership. A law or decree with such an effect must, in other words, do no more
than duplicate the result that could have been achieved in the courts‐‐by adjacent
landowners (or other uniquely affected persons) under the State’s law of private
nuisance, or by the State under its complementary power to abate nuisances that
affect the public generally, or otherwise.
On this analysis, the owner of a lake bed, for example, would not be entitled to
compensation when he is denied the requisite permit to engage in a landfill
operation that would have the effect of flooding others’ land. (Emphasis added).
Nor the corporate owner of a nuclear generating plant, when it is directed to remove
all improvements for its land upon discovery that the plant sits astride an earthquake
fault. Such regulatory action may well have the effect of eliminating the land's only
economically productive use, but it does not proscribe a product use that was
previously permissible under relevant property and nuisance principles. The use of
these properties for what are now expressly prohibited purposes was always
unlawful, and (subject to other constitutional limitations) it was open to the State at
any point to make the implication of those background principles of nuisance and
property law explicit...
The “total taking” inquiry we require today will ordinarily entail (as the application of
state nuisance law ordinarily entails) analysis of, among other things, the degree of
harm to public land and resources, or adjacent private property, posed by the
claimant’s proposed activities..., the social value of the claimant's activities and their
suitability to the locality in question..., and the relative ease with which the alleged
harm can be avoided through measures taken by the claimant and the government
(or adjacent private landowners) alike...The fact that a particular use has long been
engaged in by similarly situated owners ordinarily imports a lack of any common‐law
prohibition (though changed circumstances or new knowledge may make what was
previously permissible no longer so....So also does the fact that other landowners,
similarly situated, are permitted to continue the use denied to the claimant.
Id. at 1029‐30.
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PERFORMANCE REGULATIONS AND DENIAL OF ALL ECONOMIC USE
Will performance‐oriented No Adverse Impact floodplain regulations deny all economic use?
Denial of all economic use is rarely an issue with performance‐oriented regulations, including a
performance‐oriented No Adverse Impact standard. With a performance‐oriented approach,
landowners have a number of options for achieving the standard, which may include both primary and
secondary uses. As noted by the Nebraska court of appeals in Bonge v. County of Madison, 567 N.W.2d
578 (Neb., 1997), “[t]o establish that a regulation constitutes a taking, the landowner bears the burden
of showing that not only that all primary uses are unreasonable, but also that no reasonable secondary
use (one permitted by special use permit or variance) is available.” See e.g., Sirois v. Zoning Bd. of
Review, 2003 R.I. Super. LEXIS 29 (R.I. 2003).
For examples of cases sustaining performance‐oriented floodplain regulations see:
In the Matter of Quality by Father & Son, Ltd. v. John Bruscella, 666 N.Y.S.2d 380 (N.Y., 1997).
(Denial of a variance for a house constructed below the flood elevation specified in a floodplain
ordinance was valid.)
Krahl v. Nine Mile Creek Watershed District, 283 N.W.2d 538, (MN 1979) owner failed to meet
his burden of proof that community floodplain regulations deprived him of all reasonable use of
his flood‐prone property.
Beverly Bank v. Illinois Dept. of Transp., 579 N.E.2d 815 (Ill., 1991) (Floodplain legislation that
restricted landowners from building in floodways was rationally related to several state interests
and constitutional.)
Responsible Citizens v. City of Asheville, 302 S.E.2d 204 (N.C., 1983) (Performance standard
floodplain regulations are not a taking.)
Rolleston v. State, 266 S.E.2d 189 (Ga., 1980) (Georgia’s Shore Assistance Act requiring permits
for altering the shore is valid and not a taking.)
Kopelzke v. County of San Mateo, Bd. of Supervisors, 396 F. Supp 1004 (D. Cal., 1975) (County
regulations requiring a geologic report concerning soil stability not a taking.)
Denials of individual permits or variances or refusal to approve subdivisions for failure to comply
with performance standards have also been broadly held not to be a taking. See, for example:
Wilkerson v. City of Pauls Valley, 24 P.3d 872 (Okla., 2002) (Mobil home park operator failed to
demonstrate that city’s denial of his request for variance for placement of additional homes on
existing lots was abuse of discretion, contrary to law, or clearly against weight of evidence
provided.)
Gregory v. Zoning Board of Appeals of the Town of Somers, 704 N.Y.S.2d 638 (N.Y., 2000) (Court
upheld denial of a variance to a landowner to build a single‐family residence with frontage on
only a dirt road subject to ponding, deep ruts, abrupt grade and vegetation because the
condition of the dirt road made “emergency response difficult.)
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Sarasota County v. Purser, 476 So. 2d 1359 (Fla., 1985) (Court upheld denial of a special except
for a 350‐unit mobile home park in the floodplain.)
Rolleston v. State, 266 S.E. 2d 189 (Ga., 1980) (Denial of permit for bulkheading pursuant to
Georgia Shore Assistance Act not a taking.)
Creten v. Board of County Comm’rs, 466 P.2d 263 (Kan., 1970) (Court sustained denial of county
permit for mobile home park in an industrial area subject to odor nuisances and flooding.)
Falcone v. Zoning Board of Appeals, 389 N.E.2d 1032 (Mass, 1979) (Court held that zoning board
of appeals did not exceed its authority in denying subdivision application for failure to comply
with floodplain ordinance.)
Kraiser v. Zoning Hearing Bd., 406 A.2d 577 (Pa., 1979) (Court upheld decision of zoning hearing
board of township denying a variance for a duplex residential dwelling in a 100‐year floodplain
conservation zone based upon substantial evidence of drainage and flooding problems and the
possibility of increasing hazards to other buildings.)
Vartelas v. Water Res. Comm’n, 153 A.2d 822 (Conn., 1959) (Court upheld denial of a single
permit with a particular design and construction materials pursuant to a Connecticut state level
floodway program.)
This is not to suggest that performance standards could not be held unreasonable or a taking if they
made no sense (e.g., adoption of flood‐related performance standards for an area not subject to
flooding) or if they, in effect prevented all economic, non‐nuisance activities.

ATTACHMENT OF CONDITIONS TO PERMITS
May governments attach conditions to permits to reduce the impacts of proposed activities on
flooding and to protect structures? For example, might a state or federal agency attach a condition to a
floodplain permit that requires the permittee to acquire flood easements from other potentially
damaged property owners?
Courts have, with very little exception, upheld the conditional approval of permits or subdivision
plats, providing the conditions are reasonable and proportional to the impacts of the permitted activity.
Such conditional approvals are common with performance standard hazard‐related regulations.
Conditions may include design changes, preservation of floodways, dedication of certain floodplain
areas to open space uses, adoption of deed restrictions for certain high‐risk areas, installation of
stormwater drainage and detention areas, etc. This support for hazard mitigation conditions is due to
the strong judicial support for hazard prevention and reduction goals and the clear relationship (in most
instances) between the conditions and these goals. Examples of cases sustaining conditions include:
New City Office Park v. Planning Bd. of Town of Clarkstown, 533 N.Y.S.2d 786 (N.Y., 1988) (Denial
of site plan for office park was justified because it did not comply with planning board’s
requirements for building in the floodplain. Regulations required compensatory storage.)
Wilson v. Dept. of Envtl. Conserv., 524 N.Y.S.2d 45 (1988) (State could condition a building
permit upon obtaining septic tank permit.)

42 | P a g e

Packet Page 121 of 650

Board of Supr’s of Charlestown Tp., v. West Chestnut
Realty Corp., 532 A.2d 942 (Pa., 1987) (Court held
that a condition to preliminary approval of a
detailed stormwater plan was justified prior to final
subdivision approval.)
Osborn v. Iowa Natural Res. Council, 336 N.W.2d
745 (Ia., 1983) (Court held that conditions for an
after‐the‐fact permit for a levee and straightening a
creek channel were valid. These conditions included
widening the channel, relocation of the levee,
realignment of the channel, and providing a strip of
land along the channel for wildlife habitat.)
Cohalan v. Lechtrecker, 443 N.Y.S.2d 892 (1981)
(City may rezone property conditioned upon private
declaration of covenant restricting use.)
Metropolitan St. Louis Sewer District v. Zykan, 495
S.W.2d 643 (Mo., 1973) (Court upheld regulations of
the Metropolitan Sewer District requiring
construction of drainage facilities in subdivisions and
ordered both specific performance and payment of
damages.)

There are limits to local authority.
Courts are more likely to strike down a
local regulation that:
• Deprives the landowner of all
economically beneficial use of land
• Treats similarly situated applicants
differently
• Is not directly related to protecting
public health or safety
• Even if tied to valid public purpose,
the regulation does not promote
that purpose under specific facts
alleged
• Requires that a portion of the
property be dedicated that is not
reasonable or proportional
• Applicant can demonstrate was
arbitrary, capricious, or motivated by
bias or animosity.

Longridge Estates v. City of Los Angeles, 6 Cal. Rptr. 900, (Cal., 1960) (Court held that city could
reasonably charge subdivider for connection to use municipal storm drains and sewers where
fees went exclusively for the construction of outlet sewers.)
City of Buena Park v. Boyar, 8 Cal. Rptr. 674 (Cal., 1960) (Court upheld condition that $50,000 be
paid by developer to permit municipal construction of a drainage ditch to carry away surface
waters from subdivision as a reasonable condition for subdivision plat approval.)
County Council for Montgomery County v. Lee, 148 A.2d 568 (Md., 1959) (Court held that county
could require that subdivider obtain drainage easements for construction of storm drainage
outlet and file a performance bond to assure that the easements would be acquired.)
In broader land use control contexts, courts have sometimes disapproved conditions as a violation
of Due Process or, in some instances, as a taking where the statute or ordinance did not expressly
authorize such conditions, the conditions were unreasonable (not related to the regulatory goals), or the
condition was not proportional to the impact of the proposed use. For example, in Paulson v. Zoning
Hearning Bd. of Wallace, 715 A.2d 785 (Pa. Cmwlth., 1998), a court held that efforts to restrict the hours
of operation of a go‐cart operation in the floodplain in issuing a special exception for a floodplain were
not reasonably related to ordinance goals.
The U.S. Supreme Court in Nollan v. California Coastal Comm’n, 483 U.S. 825 (1987) held that a
public beach access dedication requirement did not bear a reasonable relationship (nexus) to regulatory
goals and was a taking of private property. The U.S. Supreme Court in Dolan v. City of Tigard, 512 U.S.
374 (1994) further held that regulations adopted by the City of Tigard which required a floodplain
43 | P a g e

Packet Page 122 of 650

landowner to dedicate a bike path along a stream was unconstitutional and taking because the bike path
requirement was not “roughly proportional” in “nature and extent to the impact of the proposed
development”. The Supreme Court clarified this requirement in the City of Monterey v. Del Monte
Dunes at Monterey, Ltd., 526 U.S.687 (1999) by stating that it applied to “land use decisions conditioning
approval of development on the dedication of property to public use.”
There was some concern that courts would broadly disapprove conditions in light of the Nollan and
Tigard decisions. However, this has not proven to be true. State and federal courts continue to approve
reasonable conditions including dedications. See, e.g., City of Annapolis v. Waterman, 745 A.2d 1000
(Md., 2000) for a particularly thorough analysis and many case citations. But see Isla Verde Int’l
Holdings, Inc. v. City of Camas, 990 P.2d 429 (Wash., 1999) in which the court held unconstitutional an
across the board 30% lot area dedication requirement.
A possible way for a community to address case‐by‐case determinations of “rough proportionality”
with regard to dedication requirements is suggested by an Oregon case, Lincoln City Chamber of
Commerce v. City of Lincoln City, 991 P.2d 1080 (Ore. 1999). In this case the court upheld an ordinance
requiring dedication of “easements for drainage purposes” and “to provide storm water detention,
treatment and drainage features, and facilities.” The ordinance further required that, “[i]f the applicant
intends to assert that it cannot legally be required, as a condition of building permit or site plan
approval, to provide easements or improvements at the level otherwise required by this section, the
building permit or site plan review application shall include a ‘rough proportionality’ report, prepared by
a qualified civil or traffic engineer….”

RESTRICTIVE REGULATION OF HIGH‐RISK AREAS
May a government unit
adopt tight regulations for high‐
risk areas such as floodways and
velocity zones and dunes to
implement a No Adverse Impact
standard?
Courts have upheld highly
restrictive regulations for high‐
risk areas even when in some
instances there were few
economic uses for the lands
because of the potential
nuisance impacts of activities in
these areas and because of
public
trust
and
public
ownership issues.
Flooding on Lake Travis in 1997, Texas. Image credit: Lower
Colorado
River Authority.
In Gove v. Zoning Bd. of
Appeals, 444 Mass. 754 (Mass. 2005), the Town of Chatham zoned several areas, including its Special
Flood Hazard Areas, in such a way that a variance was required to build. Gove sold a 1.8‐acre parcel of
land on the condition that a building permit for a single‐family home would be issued. The Town
declined to issue the permit, and Gove sued, alleging a taking. In this decision, Massachusetts’ highest
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court emphasized that the Town of Chatham had identified unique hazards on this erosion‐prone
coastal A‐Zone property. The court found that the plaintiffs had not sufficiently shown that they could
construct a home in this area without potentially causing harm to others.
This decision by the Massachusetts Supreme Judicial Court very much validates and supports the
NFIP, the concept of No Adverse Impact floodplain management, and hazards‐based regulation in
general. While the decision is binding only on Massachusetts courts, it should have persuasive effect in
other jurisdictions.
As noted above, the US Supreme Court in Lucas v. South Carolina Coastal Commission, 505 US 1003
(1992) found that Lucas’s lots had been rendered valueless by a statute to protect barrier islands. In
1986, Lucas bought two residential lots on the Isle of Palms, a South Carolina barrier island. He intended
to build single‐family homes as on the adjacent lots. In 1988, the state legislature enacted a law which
barred Lucas from erecting permanent habitable structures on his land. Lucas sued and won a large
monetary judgment. The state appealed, and in a 6‐to‐2 decision, the Court relied on the trial court's
finding that Lucas's lots had been rendered valueless by the state law. "[W]hen the owner of real
property has been called upon to sacrifice all economically beneficial uses in the name of the common
good...he has suffered a taking."
In Annicelli v. Town of South Kingston, 463 A.2d 133 (R.I. 1983), the court ruled that denial of a
permit to build a single family dwelling on a barrier beach was a taking "for a public good" that deprived
the owner of all economic use of the property. Although it recognized the ecological significance of
barrier beaches, the court reasoned that "the police power may properly regulate the use of property
only where uncontrolled use would be harmful to the public."
Additional examples include:
Wyer. v. Bd. of Envtl. Prot., 747 A.2d 193 (Me., 2000) (Court upheld denial of a variance for a
sand dune area against claims of taking because the property had uses for parking, picnics,
barbecues and other recreational uses and was of value to abutters.)
Stevens v. City of Cannon Beach, 854 P.2d 449 (Ore., 1993) (Court held that denial of permit to
build a sea wall as part of development for motel or hotel use in a flood area was not a taking.)
Courts are even more likely to support regulation of proposed development that affects a floodway.
Examples include the following cases.
Our Way Enter., Inc. v. Town of Wells, et al., 535 A2d 442 (Me., 1988) (Court upheld a 20 feet
coastal setback from seawall.)
Usdin v. State Dept. of Envtl. Prot., 414 A.2d 280 (N.J., 1980). (Court upheld state floodway
regulations prohibiting structures for human occupancy, storage of materials, and depositing
solid wastes because of threats to occupants of floodway lands and to occupants of other lands.)
Maple Leaf Investors, Inc. v. State Dept. of Ecology, 565 P.2d 1162 (Wash., 1977). (Court upheld
denial of a permit for proposed houses in floodway of the Cedar River because there was danger
to persons living in a floodway and to property downstream.)
Turner v. County of Del Norte, 24 Cal. App. 3d 311 (Cal., 1972) (Court upheld county floodplain
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zoning ordinance limiting areas subject to severe flooding to parks, recreation, and agricultural
uses.)
Spiegle v. Beach Haven, 218 A.2d 129 (N.J., 1966) (Court sustained dune and fence ordinances
for a beach area subject to severe storm damage where buildings had been destroyed in a 1962
storm. The regulation effectively prevented all building or rebuilding on several lots. The Court
held that the plaintiff had not met his burden in proving a taking because the plaintiff had failed
to prove “the existence of some present or potential beneficial use of which he has been
deprived.”)
McCarthy v. City of Manhattan Beach, 264 P.2d 932 (Cal., 1953). (Court sustained a zoning
ordinance which restricted oceanfront property to beach recreation uses for an area subject to
erosion and storm damage due, in part, because there were questions as to the safety of the
proposed construction at the site.)

PARCEL AS A WHOLE DOCTRINE
Can governmental units adopt very stringent regulations such as setbacks and floodway regulations
applying to only portions of lots?
Floodway regulations, beach setbacks, bluff setbacks, fault line setbacks and other regulations for
high risk areas which prohibit development in narrow strips of land pose less severe taking problems
than regulations applied to broader areas because the U.S. Supreme Court and lower federal and state
courts have usually examined the impact of the regulation upon entire parcels in deciding whether a
taking has occurred. Lot sizes, therefore, also becomes important. Examples of U.S. Supreme Court
cases in which the court refused to divide single parcels into discrete segments for a taking analysis
include:
Tahoe‐Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302 (2002)
(Court upheld temporary ordinances for “high hazard” (steep slope) zones near Lake Tahoe. The
Court applied a “whole parcel” analysis to duration of regulation to decide that no taking had
occurred.)
Palazzolo v. Rhode Island, 533 U.S. 606 (2001) (Court held that test for taking was the impact on
value of the entire parcel and not simply the wetland portion.)
Keystone Bituminous Coal Assoc. v. De Benedictis, 480 U.S. 470 (1987) (Court considered the
impact of regulations restricting the mining of coal upon the entire property not simply the
areas where coal could not be removed.)
Penn Central Transp. Co. v. City of New York, 438 U.S. 104 (1978) (Court upheld denial of air
rights over Grand Central Station as not a taking and looked at the impact of the regulations on
the entire property.)
Gorieb v. Fox, 274 U.S. 603 (1927) (Court sustained a street setback of approx. 35 feet.)
Many examples can be also cited of lower courts sustaining regulations which tightly restrict only a
portion of a property. In City of Coeur d’Alene v. Simpson, 136 P.3d 310 (Id. 2006) the Idaho Supreme
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Court ruled that plaintiffs might be able to establish a taking based on a regulation prohibiting any
structures, including fences, along the shorefront of Lake Coeur d’Alene. The court concluded that the
trial court had erred in ruling that the waterfront lot, which plaintiffs had apparently transferred to their
sons for tax avoidance purposes, should be considered as part of the same parcel as the plaintiffs’
upland lot. The court remanded the case for reconsideration of the parcel issue, focusing on (1)
whether the transfer was made for the purpose of manufacturing a taking claim, and (2) if so, based on
such factors as whether the lakefront and upland lots were subject to different regulations, the fact that
the lots were separated by a road, and the fact that the lots were separately taxed.
K & K Const. Inc., v. Dept. of Natural Res., 705 N.W.2d 365 (Mich. App., 2005) (Three contiguous
parcels should be considered in deciding whether wetland regulations are a taking.)
Zealy v. City of Waukesha, 548 N.W.2d 528 (Wis., 1996) (Landowner’s whole property needed to
be considered, not just portion subject to wetland restriction, to determine whether a taking
had occurred.)
MacLeod v. County of Santa Clara, 749 F.2d 541 (9th Cir., 1984), cert. denied 472 U.S. 1009
(1985) (Denial of a permit for a timber operation on part of a parcel not a taking.)
Deltona Corp. v. United States, 657 F.2d 1184 (Cl. Ct., 1984) (U.S. Court of Claims held that denial
of a permit by the Corps of Engineers to dredge and fill a mangrove wetland in Florida did not
take private property because the denial of the permit would affect the usefulness of only a
portion of the property.)
Moskow v. Comm’r of the Dept. of Envtl. Mgmt., 427 N.E.2d 750 (Mass., 1981) (Court upheld a
state restrictive order for a wetland area important in preventing floods in the Charles River
Watershed against claims of taking.)
Krahl v. Nine Mile Creek Watershed District, 283 N.W.2d 538 (Minn., 1979) (Minnesota Supreme
Court held that watershed district’s floodplain encroachment regulations tightly controlling
development in 2/3 of an 11‐acre tract were not unconstitutional taking of property.)
Because courts usually look at the impact of regulations upon an entire property, large lot zoning for
hazard areas may make sense not only in proving greater potential for safe building sites on each lot but
in insuring the constitutionality of regulations. Courts have often sustained large lot zoning for hazard‐
related areas as serving proper goals. See, for example:
Kirby v. Township Comm. of the Twp. of Bedminister, 775 A.2d 209 (N.J., 2000) (Court sustained
10 acres minimum lot size area for environmentally sensitive area which included some
floodplain.)
Grant v. Kiefaber, 181 N.E.2d 905 (Ohio, 1960), affirmed 170 N.E.2d 848 (Ohio, 1960) (Court
sustained 80,000 square foot lot size for a flood prone area.)
Gignoux v. Kings Point, 99 N.Y.2d 285 (N.Y., 1950) (Court sustained 40,000 square foot lot size
for swampy area and observed that the “best possible use of this lowland would be in
connections with its absorption into plots of larger dimensions.”)
Although courts have, in general, examined the impact of regulations upon an entire property, there
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are exceptions. For example, the U.S. Supreme Court in Nollan v. California Coastal Comm’n, 483 U.S.
825 (1987) held that an attempt by the California Coastal Commission to require a landowner to
dedicate a beach access agreement as a condition to receiving a building permit was a taking although
this dedication affected only a portion of the property. However, this factual situation was different
from most others because the Court held that this restriction lacked adequate relationship to the
regulatory goals and attempted to allocate a portion of the land to active public use. See also Dolan v.
City of Tigard, 512 U.S. 374 (1994) and discussion above.

OPEN SPACE ZONING
Could government units apply open space zoning in implementing a No Adverse Impact standard?
Quite a large number of courts have sustained regulations restricting entire hazard areas to open
space uses although there are some adverse decisions as well where the regulations were found to deny
all economic use. Examples of cases upholding regulations include:
Bonnie Briar Syndicate, Inc. v. Town of Mamaroneck, et al., 94 N.Y.2d 96 (N.Y., 1999) (Court held
that recreation zoning was not a taking for a golf course which was partially floodplain.)
Dodd v. Hood River County, 136 F.3d 1219 (C.A. 9, 1998) (Court held that prohibition of homes in
a forest zone was not a taking.)
Hall v. Bd. of Envtl. Prot., 528 A.2d 453 (Me., 1987) (Court held that sand dune law was not a
taking despite a prohibition of year‐round structures since the owner could live in or rent out
spaces for motorized campers connected to utilities.)
Krahl v. Nine Mile Creek Watershed District, 283 N.W.2d 538 (Minn., 1979). (Court held that
watershed district’s floodplain encroachment regulations affecting 2/3 of an 11‐acre tract were
not an unconstitutional taking.)
Turnpike Realty Co. v. Town of Dedham, 284 N.E.2d 891 (Mass., 1972), cert. denied, 409 U.S.
1108 (1973) (Court upheld zoning regulations essentially limiting the floodplain to open space
uses despite testimony that the land was worth $431,000 before regulations and $53,000 after
regulation.)
Several, older, contrary cases exist, however, where courts held that regulations prevented all
economic use of entire lands. But in these cases, the courts found that proposed uses would not cause
safety threats or cause nuisances, or the regulations were subject to other infirmities. See, for example:
Dooley v. Town Plan & Zoning Comm’n, 197 A.2d 770 (Conn., 1964) (Court held that open space
floodplain zoning ordinance which denied all economic use of specific land was a taking.)
Morris County Land Imp. Co. v. Parsippany‐Troy Hills Twp., 193 A.2d 232 (N.J., 1963) (Court
invalidated in total a wetland conservancy district which permitted no economic uses where the
district was primarily designed to preserve wildlife and flood storage.) However, the New Jersey
Supreme Court subsequently questioned that decision, holding that, “[w]here the effect of the
governmental prohibition against use is not in furtherance of a governmental activity, such as
flood control or preservation of land for a park or recreational area, but rather to preserve the
land for ecological reasons in its natural environment without change, the consideration of the
48 | P a g e

Packet Page 127 of 650

reasonableness of the exercise of the police power must be redetermined.” Gardner v. N.J.
Pinelands Comm’n, 125 N.J. 193 (1991).

WHEN THE ONLY ECONOMIC USES THREATEN PUBLIC SAFETY OR CAUSE NUISANCES
Can governmental units
prohibit uses and activities
which may threaten safety or
cause nuisances where these
activities may be the only
economic use of specific
hazard areas?
In the case of In re
Woodford Packers, Inc., 2003
VT 60 (Vt. 2003), the Supreme
Court of Vermont vacated a
development
permit
for
construction determined to be
in a floodway. The state’s
decision
to
use
fluvial
geomorphology instead of
flood insurance program maps
to determine the presence of a
floodway did not constitute creation of a rule that had to be adopted under Vermont's Administrative
Procedure Act. Moreover, the record supported the Board's findings that the development would be
located in a floodway.
In a fair number of cases, courts have held regulations valid even where the regulations prevent all
economic use of lands if proposed would be nuisance‐like, threaten public safety, or be “unreasonable”
in terms of the rights and duties of all landowners. Here is where common law rights and duties,
discussed above, become important. Examples include:
Goldblatt v. Town of Hempstead, 369 U.S. 590 (1962) (Supreme Court upheld ordinance which
prohibited extraction of gravel below the groundwater level against taking claim due, in part, to
the possible safety hazards posed by such open water pits. This ordinance effectively prevented
an economic use of the land.)
Consol. Rock Prod. Co. v. Los Angeles, 370 P.2d 342, appeal dismissed, 371 U.S. 36 (Cal., 1962)
(Court held that regulations which prevented the extraction of sand and gravel in a floodplain
were not a taking despite the fact that extraction was the only economic use for the land
because extraction of sand and gravel would have had nuisance‐impacts upon the suffers of
respiratory ailments who lived nearby.)
McCarthy v. City of Manhattan Beach, 264 P.2d 932 (Cal., 1953), cert. denied, 348 U.S. 817
(1954) (Court held that open space beach regulations designed, in part, to prevent construction
in areas subject to flooding and erosion were not a taking as applied to the facts of the case
because the plaintiff did not show that the proposed use would have been safe.)
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The authors were, in fact, unable to find a single case from any jurisdiction where a landowner
prevailed in a taking suit where a proposed use would have caused a nuisance or would have threatened
public safety.
A somewhat more difficult issue arises where the proposed activity will not threaten adjacent lands
but will primarily cause damage to the landowner if the proposed activity is located in a high‐risk area.
For example, a landowner may wish to locate his or her home in a coastal wave or erosion zone. This
may not increase flood or erosion losses on other property although the home may be destroyed. It has
been argued that prohibition of such an activity is, in fact, “protecting a person against himself.”
However, courts recognize that floodplain development poses public safety risks appropriate for
local regulation. Arthur C Nelson, Ph.D., ASCE, FAICP notes that a single‐family home can be reasonably
expected to last 150 years, essentially a time bomb for future generations.
Prohibition of activities which may damage the landowner does have some support in other
legislation. For example, legislatures have adopted vehicle seat belt, motorcycle helmet, and other laws
primarily designed to reduce injuries to individuals from risks they consciously assume. Such laws have
been upheld in most instances. See, Kusler, J., et al., Vol. 1, Regulation of Flood Hazard Areas to Reduce
Flood Losses, (1971) at p. 309 et. seq. Part of the justification for such laws is that seriously injured
individuals often do not pay the medical costs or the long‐term disability costs which are born by society
as a whole.
This may also be true for construction of a home in a flood or erosion area. The individual
constructing his/her or “a” house in a high‐risk hazard area (flash flooding, avalanche, mudslide,
landslide, earthquake, fault line) may not only place him/herself in danger but his family, friends, and
guests. Subsequent purchasers may also be unaware of and threatened by hazards. This can be a real
problem because vacation properties (e.g., beach, mountainside) have a high turnover rate and are
often purchased by visitors not familiar with the area. In addition, many of these private structures are,
over time, converted to rental units and condominiums with broader public exposure to risk. The costs
of extending public services to these areas may be high and such services may be repetitively damaged
at public expense. If emergency rescue is necessary during a hazard event, police, fire, or other rescue
personnel may be put at risk. Finally, governments often end up paying much of the bill for private
occupation of high‐risk areas through disaster assistance, flood loss reduction measures, tax write offs,
etc.
Public safety and welfare arguments, therefore, can be made that development (or at least
development lacking extensive safety measures) is unreasonable in high‐risk areas even where such
development lacks common law nuisance impacts. For example, in Spiegle v. Beach Haven, 218 A.2d
129 (N.J., 1966), the New Jersey Supreme Court held that a beach setback line that prevented building in
an area subject to severe storm damage was not a taking, in part, because the proposed activities were
not “reasonable” in the circumstances given the severe storm hazard. The language of the court is
interesting and may be similar in other high‐risk situations (Id. at 137):
Plaintiffs failed to adduce proof of any economic use to which the property could be
put. The borough, on the other hand, adduced unrebutted proof that it would be
unsafe to construct houses oceanward of the building line (apparently the only use
to which lands similarly located in defendant municipality had been put) because of
the possibility that they would be destroyed by a severe storm‐‐a result which
occurred during the storm of March, 1962. Additionally, defendant submitted proof
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that there was great peril to life and health arising through the likely destruction of
streets, sewer, water and gas mains, and electric power lines in the proscribed area
in an ordinary storm. The gist of this testimony was that such regulation prescribed
only such conduct as good husbandry would dictate that plaintiffs should themselves
impose on the use of their own lands. Consequently, we find that plaintiffs did not
sustain the burden of proving that the ordinance resulted in a taking of any beneficial
economic use of their lands.
More recently, Judge Cathell, then a Judge of the Maryland Court of Special Appeals, applied the
nuisance exception in Erb v. Dep’t of Envmt., 676 A.2d 1017 (Md. App. 1996). The court found that the
denial of an on‐site septic system did not constitute a taking where permitting the system would allow
for the maintenance of a nuisance. Id. at 1026‐27. Writing for a unanimous panel, Judge Cathell
explained as follows:
Appellant's property has not been taken for public use; rather, his development of it has
been restricted to prevent public harm. In general, a property owner must use his
property so as not to injure others, and a state is allowed to promulgate regulations that
achieve this result. Along the same lines, a property owner generally has the
constitutional right to make any use of his property he desires, so long as he does not
endanger or threaten the health and safety of the general public… There is no right, and
there has never been any, incidental to the use of private property to create, conduct,
or permit a nuisance thereon. A regulation prohibiting a nuisance is not, and cannot be,
the taking or interference with a right incident to the use of private property. A right to
maintain a nuisance does not exist in the first instance.
Id. at 264‐66, 676 A.2d at 1026‐28 (citations omitted).

CIVIL RIGHTS CLAIMS & SECTION 1983
Title 42, § 1983 of the U.S. Code provides a vehicle for seeking redress for an alleged deprivation of
a litigant’s federal constitutional and federal statutory rights by an official’s abuse of position.
Increasingly, landowners and developers use § 1983 to elevate a claim to federal court, requiring local
officials to defend their ordinances or permitting decisions in venues often hundreds of miles away.
Section 1983 reads as follows:
Every person who, under color of any statute, ordinance, regulation, custom, or usage,
of any state or territory, subjects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be liable to the
party injured in an action at law, suit in equity, or other proper proceeding for redress,
except that in any action brought against a judicial officer for an act or omission taken in
such officer’s judicial capacity, injunctive relief shall not be granted unless a declaratory
decree was violated or declaratory relief was unavailable.
Congress passed 42 U.S.C. § 1983 in 1871 as Section 1 of the “Ku Klux Klan Act.” The statute did not
emerge as a tool for checking the abuse by state officials until 1961 when the Supreme Court decided
Monroe v. Pape. In Monroe, the Court articulated three purposes for passage of the statute: (1) “to
override certain kinds of state laws”; (2) to provide “a remedy where state law was inadequate”; and (3)
to provide “a federal remedy where the state remedy, though adequate in theory, was not available in
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practice.” After Monroe opened the door of the federal courthouse, plaintiffs seeking monetary
damages sued not only state officials but began to sue cities and counties as well. They also sought
prospective injunctive relief against state officials. Ultimately, the federal court became the venue to
reform the governmental practices of states and community leaders.
To establish a prima facie case under 42 U.S.C. § 1983, plaintiffs must successfully allege two
elements: (1) the action occurred “under color of law” and (2) the action is a deprivation of a
constitutional right or a federal statutory right. Parratt v. Taylor, 451 US 527, 535 (1981). The first
element involves a fact‐specific inquiry wherein the court must examine the relationship between the
challenged action and the government. When a plaintiff sues a governmental entity, such as a city or
county, for a constitutional violation arising from its policy or custom, action under color of law is
present because the entity was created by state law. See, e.g., Monell v. Department of Soc. Servs., 436
U.S. 658, 690–91 (1978). Because a governmental entity generally acts only through its agents or
employees, all regulatory actions associated with
development review, approval, and enforcement occur under
color of law. The second element involves the alleged
deprivation of selected constitutional rights. When a plaintiff
asserts the violation of a right specifically enumerated in the
Bill of Rights or protected under the due process clause, the
violation is complete at the time of the challenged conduct
and the § 1983 remedy is available. Zinermon v. Burch, 494
U.S. 113, 125 (1990) (quoting Daniels v. Williams, 474 U.S.
327, 331 (1986)).
Governments may exercise eminent domain authority in ways that give rise to actions under § 1983.
While liberty interests may be derived directly from the due process clause of the Constitution or
created by state law, property interests “are created from an independent source such as state law.”
Board of Regents v. Roth, 408 U.S. 564, 577 (1972). In La Raza Unida of Southern Alameda County v.
Volpe, 440 F. Supp. 904 (N.D. Cal. 1977), plaintiffs sought to halt the acquisition of land for highway
construction that would displace them from their homes. Plaintiffs based their claim on, in part,
provisions of the Uniform Relocation Assistance and Real Property Act of 1970, which entitled those
displaced by federal construction projects to various forms of assistance in relocation. The court held
that under the Act, state officers were obligated to determine that, ''comparable, decent, safe, and
sanitary replacement housing will be available for displaced persons prior to displacement,'' and their
failure to do so was actionable under section 1983. Id. at 912, quoting H.R. Rep. No. 91‐1656, 91st
Cong., 2d Sess.
Section 1983 operated in the floodplain context in Wozniak v. County of Du Page, 569 F. Supp. 813
(D. Ill. 1983), where county officials denied a permit for proposed development on the grounds that the
property was prone to flooding. In a letter opinion, the 18th Judicial District, DuPage County, Illinois,
ordered the permit issued in March 1980, whereupon the property owner alleged in federal court that
the county violated their due process rights, not based on mere mistake of floodplain determination,
but as part of a conspiracy to preserve their property for a future public roads project. The district court
concluded that, since it was “conceivable that if the Wozniaks were successful in proving that the flood
plain decision was a sham, was in violation of applicable standards and appropriate guidelines, and was
made only to improperly preserve the land for another purchaser, their federal claim could proceed to
judgment.” Id. at 816.
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In another case, A.A. Profiles, Inc. v. City of Fort Lauderdale, the landowner sought relief under 42
U.S.C. § 1983 for the taking of property without just compensation in violation of the fifth amendment
and the deprivation of property without due process in violation of the fourteenth amendment. 850
F.2d 1483 (11th Cir. 1988), cert. denied, 490 U.S. 1020 (1989). The court first held that the case was ripe
for adjudication under § 1983, because city’s action was final. The court distinguished between the
finality of the administrative action and the exhaustion of administrative remedies. No adequate
remedy, administrative or otherwise, was available to appellant. The court considered that the city had
previously approved development of the land, and the owner had expended a great deal of time and
money in pursuing the development. The court also concluded that the city's rezoning of his land was
an unconstitutional taking.
Municipalities can be held liable under §1983 for failure to adequately train its officials, employees,
and agents. The US Supreme Court reached this conclusion in the 1989 decision in City of Canton v.
Harris, 489 U.S. 378, noting that:
[I]f a city employee violates another's constitutional rights, the city may be liable if it
had a policy or custom of failing to train its employees and that failure to train caused
the constitutional violation. In particular, we held that the inadequate training of police
officers could be characterized as the cause of the constitutional tort if‐‐and only if‐‐the
failure to train amounted to ''deliberate indifference'' to the rights of persons with
whom the police come into contact.
Id. at 388. Subsequently, lower courts have considered property interests in the context of § 1983
claims, and reinforced the importance of due process, transparency, notice, and consistency in the
application of local standards for communities wishing to avoid civil rights challenges.
In Staubes v. City of Folly Beach, the South Carolina Court of Appeals considered whether the city’s
denial of permits for reconstruction of a substantially damaged structure manifested a taking, and
whether the city’s action violated the property owner’s procedural due process rights under § 1983.
500 S.E.2d 160 (S.C., 1998). The court held that the City's actions in revoking property owner's building
permit for repair of damage following Hurricane Hugo did not deprive owner of all economically viable
use of his land, and thus was not a temporary taking. Additionally, the city did not inform owner that he
could not repair duplex under any circumstances but, rather, that he was required to comply with
applicable building codes for new construction before undertaking repairs.
However, the City had failed to substantiate the revocation of Staubes's building permit with
evidence of its estimated cost of repairs exceeding fifty percent of the building's pre‐Hugo market value.
As a result, the court remanded to the trial court for determination as to whether the City’s actions were
sufficiently negligent to support Staube’s claim under the South Carolina Torts Claims Act. Oddly,
Staube’s claims were dismissed in 2001 because he was not able to demonstrate that he owned the
property. 2001 WL 35835129 (S.C.Com.Pl., 2001). Even so, Staubes v. City of Folly Beach still provides
support for landowner claims of gross negligence where a city fails to support actions with clear,
meaningful, and expert evidence where needed.
Floodplain mapping and determination can be controversial subjects of litigation. States, through
enabling legislation, often grant discretion to municipal authorities to regulate land use to prevent
damage to persons and property due to flood. Since local governments that participate in the NFIP
adopt, enforce, and help maintain flood insurance rate maps (FIRMs), they may regulate flood hazard
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areas beyond the boundaries shown on an effective FIRM. Court have upheld this local practice where it
is congruent with enabling statutes and designed to secure safety from hazards like flooding.
The District Court for the District of Connecticut affirmed this principle in Ravalese v. East Hartford,
608 F. Supp. 575 (D. Conn. 1985), when the plaintiff landowner claimed that the town’s use of a more
restrictive floodplain map deprived him of his property without due process of law and without
compensation, and that the actions of town, therefore, constituted violations of the fifth and fourteenth
amendments redressable under 42 U.S.C. § 1983. The court upheld the town’s authority to regulate
from its own maps, rather than those of the state or federal governments, and concluded that the
ordinance “simply regulates construction and use so that development in such a zone does not increase
the potential for personal and economic harm from a flood.” Id. at 580.
More recently, in Ahern v. Fuss & O’Neill, Inc., a developer filed a § 1983 action against a
Connecticut town in connection with its adoption of revised floodplain map that reflected a higher flood
elevation for redevelopment site. The map revision resulted from the belated discovery of a
discrepancy in previously existing documents describing the floodplain, and required that the developer
to modify the proposed development in such a way that, in the developer’s view, rendered the site
unsuitable. The court concluded that the town’s adoption of revised map did not represent its own
policy decision but rather was an adoption of federal flood elevation levels consistent with the town’s
policy of participation in the National Flood Insurance Program. Ahern v. Fuss & O’Neill, Inc., 78 Conn.
App. 202 (Conn., 2003).
The Floodplain Administrator for Canadian County, Oklahoma was sued individually and in her
official capacity by a plaintiff landowner who claimed violations of the takings clause of the Fifth
Amendment, and his right to procedural and substantive due process under the Fourteenth
Amendment. Glen Eagles of Canadian County, L.L.C. v. Bd. of County Comm'rs, 2006 U.S. Dist. LEXIS
27266 (D. Okla. 2006). In particular, the plaintiff asserted that the county, “by placing [the plaintiff’s]
land in the flood plain,” had “taken” his property. The plaintiff also asserted a state law claim against
the county and its officials for inverse condemnation, state law claims of intentional interference with
contractual relations and civil conspiracy against the officials as individuals. The district court found the
claims not ripe for review, since the landowner had not filed a complete permit application and the
county had rendered no final decision. The court relied on a Supreme Court case to conclude that "the
economic impact of the challenged action and the extent to which it interferes with reasonable
investment‐backed expectations . . . cannot be evaluated until the administrative agency has arrived at a
final, definitive position regarding how it will apply the regulations at issue to the particular land in
question." Id. at 7, (citing Williamson County Reg'l Planning Comm'n v. Hamilton Bank of Johnson City,
473 U.S. 172, 191 [1985]). Since the federal takings claim was not ripe, the court considered all of the
related constitutional claims to be “coextensive” and also not ripe.
In York v. Cedartown, the plaintiffs filed a § 1983 claim that the city’s negligently designed and
constructed street and drainage system diminished the value of their property and constituted a
continuing nuisance. The Fifth Circuit held that the damages may be actionable in tort, but did not
suggest the level of abuse of governmental power necessary to elevate the claim to a constitutional civil
rights violation. York v. Cedartown, 648 F.2d 231 (5th Cir., 1981). See also, Baranan v. Fulton County,
299 S.E.2d 722 (Ga., 1983); City of Watauga v. Tayton, 752 S.W.2d 199, (Tex., 1988).
Courts have consistently found that State compensation procedures may be available and must be
exhausted for landowners to pursue their action in federal court. For example, inverse condemnation
actions brought under Fifth Amendment are subject to this ripeness requirement. If, and only if, a
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landowner is unable to obtain remedy at the administrative and state court levels, landowners may
pursue action in federal court for taking without just compensation. See, e.g., Bensch v. Metropolitan
Dade County, 952 F.Supp. 790 (S.D. Fla., 1996); Anderson v. Chamberlain, 134 F.Supp.2d 156 (D. Mass.,
2001); Clear Channel Outdoor v. City of Lakewood, Not Reported in F.Supp.2d, 2005 WL 1354609 (W.D.
Wash., 2005).
However, a Minnesota court upheld a jury award of damages for county negligence where a public
project altered the water flow, causing severe structural damage to a home. Oswalt v. Ramsey County,
371 N.W.2d 241 (Minn.App.,1985). Because appellant's residence was present prior to the enactment
of the city’s floodplain management ordinance, it could remain as a nonconforming use, but the
ordinance prohibited reconstruction of a nonconforming use destroyed to an extent of fifty percent or
more of its assessed value. When the city condemned the home under the Minnesota statute on
hazardous buildings, the plaintiff homeowner vacated and eventually defaulted on his mortgage. The
court found that the city exercised its authority under the state’s safe building laws, “but it effectively
applied a standard enacted as part of the floodplain ordinance [and] used that standard without the
determination it would necessarily make if it exercised force openly under the ordinance.” Id. at 247.
(The property was later sold to and repaired by a developer who did not include his labor in the cost of
repairs.)
In addition to due process grounds, the U.S.
Constitution provides for claims of violations of
equal protection rights, as in Willowbrook v. Olech,
528 U.S. 562, decided February 23, 2000. Mrs.
Olech’s complaint alleged that the municipality
demanded a 33‐foot easement as a condition of
connecting her property to the municipal water
line, whereas only a 15‐foot easement was required
from other property owners in her subdivision.
Further, she claimed that the municipality's demand
for additional footage was irrational and wholly
arbitrary and that the homeowner ultimately
connected her property after receiving a clearly
adequate 15‐foot easement. On certiorari, the
Supreme Court held that Mrs. Olech had
successfully stated a cognizable equal protection
claim.

Mrs. Olech’s home, 120 feet from road. Image credit:
Dwight Merriam.

In the case of O'Mara v. Town of Wappinger, 2007 U.S. App. LEXIS 8608 (2d Cir. 2007), property
owners and their property management company, filed an action against defendant town and asserted
a claim for declaratory judgment of ownership free and clear of restriction, a claim under § 1983 for
violation of their substantive due process rights, and state law claims for fraud and negligent
misrepresentation. Prior to closing on a purchase, the property owners had a title search done, but the
search made no mention of open space or "no build" restrictions on either parcel. It was brought to the
town's attention by one of the heirs of the original owner of the property that the property was not
supposed to be developed, and the town zoning administrator issued a stop work order to the property
owners. The town offered to grant the property owners a certificate of occupancy upon the
contingency that the rest of the two parcels of property would be designated as open space. The court
found that because the restriction on developing the property was not properly recorded, the restriction
was not enforceable against a bona fide purchaser for value, which the property owners were.
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In Clubside, Inc. v. Valentin, 468 F.3d 144 (2d Cir. 2006), the town board's denial of a developer's
petition to extend a sewer district did not violate Fourteenth Amendment substantive due process rights
because the developer did not have a constitutionally protected interest in the sewer district extension
have limits. For
the publicrights
interest.
where N.Y. Town Law § 194(1)(d) granted the board discretion to consider Property
example, developers and
In Niefert v. Dep’t. of Env., 395 Md. 486 (Md. App. 2006), plaintiff landowner have no right to:
landowners sought damages and attorneys’ fees from the Department • Adversely impact the property
of others
and, pursuant to § 1983 , from the officials responsible for the permit
•
File lawsuits designed to
denials, claiming the denial of equal protection and an unconstitutional
intimidate regulators into
taking under both the United States and Maryland Constitutions. The
granting permits
court denied the equal protection and takings claims, noting that
Obtain a permit to develop
•
“although the septic denials rendered appellants' lots undevelopable,
without adequate notice and
the denials did not constitute a taking because they fall within the
opportunity for hearing from
takings ‘nuisance exception’ recognized by the Supreme Court in Lucas.
potentially affected neighbors
Nuisances that are recognized at common law and prohibit all
•
Take a claim to court before
economically beneficial use of land do not constitute a taking.” Id. at
exhausting administrative
518‐19 (citations omitted). As the body of property‐rights related §
remedies, that is, before local
1983 jurisprudence continues to mount, public officials can take
officials have reached a final
comfort in the continued support from the courts for No Adverse
decision regarding the
Impact principles.
application of the regulations to
the property at issue.
HOW “SAFE” IS “SAFE”?
Who decides how “safe” is “safe”? To what extent will courts defer to legislative bodies on this
issue?
This is still an open question when the risks are small. However, courts have afforded legislative
bodies broad discretion in deciding acceptable and unacceptable limits when public health and involved.
See, for example, the U.S. Supreme Court case, Queenside Hills Realty Company v. Saxl, 328 U.S. 80
(l946) in which the Court upheld a New York “Multiple Dwelling Law” which required that lodging
houses of non‐fireproof construction in existence prior to enactment of the statute be modified to
comply with safety requirements. The owner of such a building argued that the cost of installing such a
system (about $7500) was too great. The Court rejected the due process arguments with language that
can easily be applied to earthquake or flood retrofitting as well regulation of new development (Id. at
83):
[T]he legislature may choose not to take the chance that human life will be lost
in lodging house fires and adopt the most conservative course which science
and engineering offer. It is for the legislature to decide what regulations are
needed to reduce fire hazards to a minimum…. [I]n no case does the owner of
property acquire immunity against exercise of police power because he
constructed it in full compliance with the existing laws.

SUMMARY, CONSTITUTIONAL CHALLENGES TO REGULATIONS
Courts are likely to uphold a performance‐oriented, No Adverse Impact standard in floodplain
regulations and more specific implementing regulations against claims of taking or unreasonableness.
Such community regulations can and should be more stringent than existing FEMA minimum standards
or state standards. FEMA encourages state and local regulations more restrictive than FEMA standards.
They could require additional freeboard, establish rational hazard protection based setbacks, impose
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tighter floodway restrictions, and very tightly regulate high‐risk areas. However, communities should
approach with particular care situations where regulations prevent all economic use of entire
properties, particularly where there are economic uses for these lands which pose no threats to safety
or lack “nuisance” impacts. Consideration could be given to creating a residual value in the property
through transferable development rights, seasonal recreational usage, or open space usage in
conjunction with adjacent properties.
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PART 4: KEEPING OUT OF LEGAL TROUBLE
What, then, can a community do to reduce potential common law legal liability from increased flood
or erosion damages by applying a No Adverse Impact approach? How can it avoid Constitutional
problems with No Adverse Impact regulations for private properties?
To reduce potential liability from landowner suits due to community‐induced increased flood or
erosion damages, a community could:
Adopt a No Adverse Impact standard for public works projects. Liability will be reduced by not
increasing flood levels, velocities and erosion or other adverse impacts on adjacent lands.
Incorporate the No Adverse Impact standard in master plans and policies. Implement this
standard, in part, through master plans for community public lands and infrastructure construction,
and management, including bridge and road construction and reconstruction, sewer and water
installation, use of public parks and other public lands, construction of public buildings, construction
of flood control structures, and other activities. We don’t mention community development plans—
comprehensive plans and regulations‐‐they should be on the list.
Conduct a liability audit. Conduct an “audit” of existing potential liability situations by determining
where increased flooding or erosion is likely on private lands due to inadequate culverts or bridges,
public roads or fills, increased runoff due to urbanization, and flooding due to approval of
subdivisions and acceptance of dedicated storm water facilities. Hazard mitigation measures can
then be focused on these areas to reduce potential liability.
Carry out hazard reduction planning. Develop and implement plans for reducing potential flood
and erosion losses and liability through improved flood mapping, warning systems, evacuation
plans, re‐develop plans and standards, relocation of flood prone structures, resizing of bridges and
culverts, acquisition of flood easement, and flood control measures can also reduce the potential for
successful liability suits.
Encourage private landowners to purchase flood insurance. Landowners are less likely to sue
governments for increases in flood and erosion damages if they are compensated by insurance for
any losses.
Adopt floodplain regulations for private property. A community may reduce landowner suits
claiming that the community has increased flood heights or velocities by adopting regulations
restricting intensive use of such lands. For example, it can adopt large lot zoning, setbacks, and
increased elevation requirements for private structures in such areas.
To reduce potential takings liability from floodplain regulations incorporating a No Adverse Impact
standard (Part 3 above) a community could:
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Apply a No Adverse Impact
standard
in
development
standards and regulations and
implement the standard fairly
and uniformly to building
permits and site plan review,
subdivision
approval,
acceptance of dedicated open
space and stormwater facilities,
building code inspections and
enforcement. Courts provide
great support for regulations
which are fairly and uniformly
implemented.
Ensure
that
development
Communities that share a watershed collaborate for higher
standards expressly relate to
development standards. Image credit: Texas Colorado River
public health and safety
Floodplain Coalition.
through statements of purpose,
resolutions, and statements to the record of commission and council proceedings. Purposes should
tie safety to floodplain regulations, but they also may refer to general welfare considerations such
as protection of air and water quality, agricultural and forestlands, wetlands, floodplains as habitat,
and sites of historic or archeological value. Furthermore, the public purpose must be linked clearly
to the specific restriction or permit condition on a property.
Require flood easements for increases in flood heights or velocities. Allow landowners to increase
flood heights and velocities only through special exception or variance processes. Allow such
increases only if landowners will acquire flood easements from anyone whose property is impacted
by the increased flood heights, velocities, erosion, etc.
Prepare detailed and accurate maps. Develop particularly accurate flood and erosion maps and
other flood and erosion information where regulations must tightly control development (e.g., an
urban floodway and coastal high risk areas) and there is the possibility of a taking challenge based
on denial of all economic uses.
Reduce real estate taxes. Many states allow local governments to reduce real estate taxes for
wetlands, agricultural lands, and other open spaces.
Undertake education efforts. Work actively with landowners to educate them with regard to flood
hazards and to help them prevent future increases in flood hazards. Such measures can help reduce
their potential liability to other private landowners for increasing flood heights and velocities.
Help landowners identify economic uses. Work actively with landowners to help them identify
economic uses for their floodplain lands, particularly where regulations may severely limit
development on existing lots. Such uses many include farming, forestry, parking areas, use of
floodplains as recreation areas in subdivisions, use of floodplains as open spaces to meet minimum
lot size requirements for residential zoning with placement of structures on uplands, ecotourism,
and other activities.
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Undertake selective acquisition. Actively acquire and place in public ownership selected floodplain
areas as part of post flood relocation¸ greenway, stormwater management, parks and recreation,
and other programs. Acquisition may be particularly appropriate where regulations may deny all
economic use of low risk private lands.
Develop, publicize, and equitably implement development review procedures. Local practices
regarding development review, negotiations with developers, approval of proposed development,
and enforcement of development standards present specific opportunities for communities to
reinforce sound standards, demonstrate commitment to consistent application of those standards,
and promote sustainable projects as part of the each local leader’s legacy. However, these
processes also present possible pitfalls through inconsistent, inequitable, and other than
transparent application of those standards. To avoid these pitfalls, it is the responsibility of each
local official – elected, appointed, or hired – to establish and implement procedures for
development review, approval, and enforcement that are agreed upon through collaboration with
planners, inspectors, code enforcement staff, law enforcement, legal teams, and municipal courts.
Communities considering the adoption or modification of procedures should ensure that the
process is transparent to and inclusive of the interests of allied staffs and the public.
Ensure that staff having development review and standards enforcement responsibilities receives
proper training, resources, and support. Communities are most vulnerable where development
occurs without review or with approvals that are not informed by careful review of potential
hazards and liabilities. Every community participating in the National Flood Insurance Program
designates a local Floodplain Administrator who needs training, resources, and support to perform
effectively their duties.
o Training is available through numerous sources, including ASFPM, the Emergency
Management Institute, online programs, and others.
o Resources include funding for adequate staffing, administrative tools, and materials for
outreach to encourage sustainable economic development. Additionally, Floodplain
Administrators need the time and ability to visually inspect the designated floodplains and
other potentially flood‐prone areas of the community.
o Support demonstrates that governing bodies will seek and consider the recommendations
of the Floodplain Administrator regarding all proposed development.
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PART 5: SUMMARY & CONCLUSION
Stormwater and floodplain managers can be heartened by the recent decisions and opinions in
Supreme Courts cases and in several states, all of which support the concept of government
management of areas prone to flooding. Four tests for a “taking” have been clearly delineated by the
Supreme Court, all of which tend to restrict takings to fairly narrow circumstances.
The Court has indicated that deference will be given to local decisions in matters of land use and
community development ‐‐ a stance helpful to stormwater and floodplain management because it
underscores the responsibility for and prerogatives of localities for management of land within their
jurisdictions. Two influential states’ high courts have supported communities’ zoning, regulations, and
other management techniques intended to protect development from hazards, prevent development
from having adverse impacts on other property, and to preserve environmentally sensitive areas. .
When NAI planning is done and the community’s plans and regulations look like they may meet
resistance from landowners and developers, here are some hints to help frame the regulation to avoid a
Taking ruling:
Avoid Interfering with the Owners Right to Exclude Others. See, e.g., Loretto v. Teleprompter
Manhattan, 458 US 419 (1982).
Avoid Denial of All Economic Use. See, e.g., Lucas v. South Carolina Coastal Council, 505 US 1003
(1992).
In Highly Regulated Areas Consider Transferable Development Rights or Similar Residual Right so the
Land Has Appropriate Value. See, Penn Central Transportation Company v. City of New York, 438 US
104 (1978).
Clearly Relate Regulation to Preventing a Hazard. See, the very favorable court rulings in Gove v.
Zoning Board of Appeals of Chatham, Massachusetts and Palazzolo v. State, 71 F.3d 1233, (R.I.
2005).; in contrast to the unfortunate cases of Annicelli v. Town of South Kingston, 463 A.2d 133
(1983); and Lopes v. Peabody 417 Mass. 299 (Mass. 1994). See also the recent Minnesota case of
Dean Croat Construction v. Stearns County Board of Commissioners, Court of Appeals of Minnesota,
2006 Minn. App., Unpub., LEXIS 877, July 11, 2006. In that case the court overturned a local denial of
a building permit for water quality reasons, since the local government had use vague, unsupported
reasons to deny the permit. Had the local Board looked at future conditions hydrology and specific
reasons for concern about water quality, the result might well have been different.
Even Better Odds if there is Flexibility in the Regulation and the Community Applies the Principle to
their Own Activities.
See, also American Planning Association (APA) Policy Guide on Takings adopted in 1995 as well as
the suggestions from the Institute for Local Government “Tips for Avoiding Takings Claims” located
on the ILG website at http://www.ilsg.org/.
When you consider its basic concept, as a Property Rights Protection Program, the concept of NAI
has broad support. For example, the Cato Institute is a conservative think tank closely associated with
the “Constitution in Exile,” the “Property Rights Movement” and other similar causes. The Institute
stated that compensation is not due when:
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“…the government acts to secure rights ‐‐ when it stops someone from polluting his
neighbor…it is acting under its police power…because the use prohibited…was wrong to
begin with.” “Protecting Property Rights from Regulatory Takings” (the Cato Institute, 1995,
Chapter 22, p.230).
The Institute has also testified before Congress about legislation requiring government paying
landowners for Regulations limiting what a property owner can do. The Institute testified that there
should be provided a “…nuisance exception to the compensation requirement….When regulation
prohibits wrongful uses, no compensation is required.” (Testimony of Roger Pilon, Senior Fellow and
Director, Center for Constitutional Studies, Cato Institute, Before the Subcommittee on Constitution,
Committee on Judiciary, US House of Representatives, February 10, 1995.)
 So How Do We Proceed?
 Planning
 Partnerships
 Planning
 Multi‐Use Mapping and Engineering
 Planning
 Fair Regulation to Prevent Harm
 DHS/FEMA is embarking on a Five Year Flood
Map Modernization Program.
 As Part of that Effort there is a Cooperating
Technical Partners Program.
 Think of Other Hazard Managers With Whom
to Partner on NAI, Other Partners could
include: EPA Wetlands, Watershed, USGS,
Others.

Local officials throughout a watershed can work
together on federal legislation. Image credit: Texas
Colorado River Floodplain Coalition.

So how will folks who want to fight your efforts to plan and regulate proceed? Based on what is
taught to developers’ attorneys they will likely use some or all of these six approaches:
1. Bluster and Threats;
2. Allegation that the Regulator has deprived a Developer of a Constitutional Right “Under the
Color of Law.” See, 42 USC Section 1983/1988; and
3. “Class of One” Allegations of Discriminatory Treatment Based on Personal Animus, or Other
Inappropriate Factors;
4. Claims of State Law Violations, such as enabling legislation and open meetings acts
5. Claims of Procedural Due Process Violations
6. Claims of Substantive Due Process Violations

62 | P a g e

Packet Page 141 of 650

So, how does NAI help with Bluster and Threats? First by ensuring that the affected portions of the
community are notified, and can express their concern to elected officials, and second by putting the
burden on the developer to show how she will not harm others.
How does NAI help with Allegations of Depriving Someone of Property under the “color of law”? At
a recent American Bar Association course, a developer’s attorney acknowledged that from a purely legal
perspective, there was essentially no chance for a successful “Takings” lawsuit against hazard‐based
regulation. However, he said that property owners might well succeed by essentially rolling over
government because States and Municipalities did not have the legal information to fight back. Now
you do.
Courts are so deferential to government efforts to prevent harm that the Defendant Government or
Official can easily allege that the Plaintiff and Plaintiff's Attorney should be sanctioned for bringing a
frivolous lawsuit under Rule 11 of the Federal Rules of Civil Procedure or similar State Rules; and/ or Bar
Regulator Ethics Rules.
How does NAI help with Class of One Allegations? First, NAI reduces the confrontation between
regulator and developer; and second NAI makes the development process a collegial problem solving
effort. YOU can help this one by not reacting to threats in a way which can bite you later.
How does NAI help assure compliance with state law? Communities working to adopt and
implement NAI principles should examine their enabling legislation and state open meetings acts to
assure compliance in an open and inclusive planning process.
How does NAI help assure Procedural Due Process? Procedural due process imposes constraints on
governmental decisions that deprive individuals of liberty or property interests within the meaning of
the Due Process Clause of the Fifth and Fourteenth Amendments to the US Constitution. Procedural
due process requires that a deprivation of a property interest “be preceded by notice and opportunity
for hearing appropriate to the nature of the case.” Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532,
542 (1985); See, e.g., Wolff v. McDonnell, 418 U.S. 539, 557‐58 (1974) (hearing required); McVeigh v.
United States, 78 U.S. (11 Wall.) 259, 267 (1870) (right to notification and a hearing); Baldwin v. Hale, 68
U.S. (1 Wall.) 223 (1863) (same).
Communities working to incorporate NAI principles into their planning and development review
processes should assure their citizens’ opportunity to be heard “at a meaningful time and in a
meaningful manner.” Armstrong v. Manzo, 380 U.S. 545, 552 (1965). Changes to development codes,
plans, or standards of review benefit from informed public participation and buy in. Additionally, when
proposed development may impact adjacent or downstream neighbors, NAI principles call for their
advanced notification and opportunity to voice concerns.
How does NAI help assure Substantive Due Process? Where the primary concern of procedural due
process is that government officials provide public notice and opportunity to be heard, substantive due
process concerns whether the government's deprivation of life, liberty, or property is justified by a
sufficient purpose. Substantive due process is a constitutionally imposed limitation designed “to
prevent government from abusing its power, or employing it as an instrument of oppression.” Norton v.
Village of Corrales, 103 F.3d 928, 932 (quoting Sylvia Development Corp. v. Calvert County, 48 F.3d 810,
827 (4th Cir. 1995). Violations of substantive due process may take the forms of arbitrary and capricious
decisions, or those that fall beyond the standards of decency.
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Courts have determined that substantive due process is violated when a government action lacks
any reasonable justification or fails to advance a legitimate governmental objective. To withstand a
claim that principles of substantive due process have been violated, a government action must (1) serve
a legitimate governmental objective; (2) use means that are reasonably necessary to achieve that
objective; and (3) not be unduly oppressive. Violation of substantive due process requires invalidation
of the violating government action rather than the payment of just compensation
NAI principles reflect and provide for the government purpose of protecting life and property from
poorly planned development. Additionally, NAI provides for the consistent, transparent, and equitable
bases for review of all proposed development, thereby deflecting possible plaintiff assertions that
governmental bias or animosity may be the true reasons for a regulatory decision.

LESSONS FOR LOCAL OFFICIALS
Hazard Based Regulations Are Generally Sustained Against Constitutional Challenges
Goal of Protecting the Public Is Afforded ENORMOUS DEFFERENCE by the Courts
Therefore local officials should:
o

Be Confident!

o

Be Assertive Protecting the Public and the Landowner!

o

Partner With Other Hazard Regulators, such as wetlands and other health, safety
programs

You Do Not need to be a Punching Bag!
Be Ready with the NAI Tools, fairly Applied!
There are Serious Sanctions Available for Frivolous Lawsuits!
You can follow the NAI approach and set the regulatory standards needed to protect people and
property in your community. Remember, you have the law on your side.
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RESOURCES AVAILABLE ON THE INTERNET
Association of State Floodplain Managers................................................................http://www.floods.org/
Association of State Wetlands Managers ................................................................. http://www.aswm.org/
Community Resources Counsel .............................................................. http://www.communityrights.org/
Georgetown Environmental Law and Policy Institute ................... http://www.law.georgetown.edu/gelpi/
Institute for Local Government...................................................... http://www.ilsg.org/index.jsp?zone=ilsg
National Sea Grant Law Center.......................... http://www.olemiss.edu/orgs/SGLC/lawcenterhome.htm
Pace Law School...................................................http://www.law.pace.edu/landuse/landuse_library.html
Vermont Law School Land Use Institute .......................................... http://www.vermontlaw.edu/landuse/
Washington University School of Law ..................................................... http://law.wustl.edu/landuselaw/
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DATE:

May 24, 2019

TO:

Planning Commission

FROM:

Tim Felstead, Planner
Community Development Department

FILE NO.:

CSP2018 0012

PROPOSAL:

Planning Commission review of Fiscal Year 2020 Capital Improvement
Program.

ATTACHMENTS
Attachment A – FY2020 Capital Improvement Program project list – Resolution 2845(c)
Attachment B – November 15, 2017 Memorandum from Planning Commission to CBJ Public
Works and Facilities Committee re: Fiscal Year 2020-2025 Capital Improvement
Program
INTRODUCTION
The City and Borough of Juneau prepares a revised Six-year Capital Improvement Program (CIP)
each year. The CIP guides the investment of public funds for maintenance, repair, construction,
and acquisition of public infrastructure, facilities, and equipment. The CIP is presented to the
Assembly in April, along with the draft fiscal year (FY) budget, and includes the City Manager’s
recommended project priorities for FY 2020.
The Land Use Code establishes the role of the Planning Commission in the CIP process under CBJ
49.10.170 which states:
49.10.170(b) Review of the Capital Improvements Program. Upon adequate notice which shall
be provided by the director, the commission shall review annually the capital improvements
program of the City and Borough and submit its recommendations to the Assembly.
The purpose of the Planning Commission review is to ensure the CIP is consistent with the goals
of the Comprehensive Plan.
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During the Director’s Report at the October 23, 2018, Regular Planning Commission meeting, the
Commission was asked to review and provide early input into the CBJ CIP. The Commission
decided to allow the Chair to form a sub-committee to write a draft memorandum on the topic.
On November 7, 2018, four members of the Commission met at a special meeting to draft a
memorandum regarding the Planning Commission’s recommendations for the CBJ CIP. The
Commissioners present were Mr. Haight, Mr. Voelckers, Mr. LeVine, and Mr. Campbell. Steve
Behnke from the Juneau Commission on Sustainability (an Assembly-appointed commission) and
Planner Tim Felstead were also present.
At a Committee of the Whole meeting on November 13, 2018, the Commission had a discussion
with the Director of CBJ Engineering and Public Works, Mike Vigue, on the CIP process. Attached
is a memorandum from the Commission sent to Mr. Vigue.
As a new part of the Planning Commission review process, Mr. Vigue came back to the
Commission on February 19, 2019 when the draft CIP list for FY2020 was first presented to the
Assembly Public Works and Facilities Committee. This was an opportunity to discuss how the
Commission’s recommendations have been addressed and for public input into the draft CIP. It
is also worth noting that other committees and boards also provide opportunity for the public to
comment on some department’s CIP projects (e.g. Parks and Recreation Advisory Committee,
Docks and Harbors Board).
The Planning Commission identified four broad categories of potential capital improvements that
are relevant to its review authority:





Housing;
Community Vitality;
Transportation; and
Sustainability

ORGANIZATION OF THE CIP
The CIP list offers important information for the various capital improvement projects
recommended for funding in FY2020 and planned for future years through FY2025. This
memorandum addresses the FY2020 CIP list as presented as a near final draft to the Assembly
Finance Committee in May 2019 (see Resolution 2845(c) in Attachment A). The final version
being passed to the Assembly (Resolution 2845(d)) for approval was not available at the time of
writing this memorandum. Staff understands this latter memorandum has no significant changes
from the version reviewed here.
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The City Manager recommends CIP priorities to the Assembly according to the following criteria:
Support. Are the projects a high priority of the Department or Committee proposing it, as
well as the general public?
Consistency. Are the projects consistent with applicable CBJ plans or policies?
Health and Safety. Will the improvement address an imminent or expected threat or
danger to users or occupants?
Maintenance or Repair of Existing Property. Will the projects prevent further
deterioration or damage to property?
Local Match for Federal/State Grants. Are funds required to match federal or state
capital project funds?
Maintenance Impact. Will the improvement or projects increase efficiency and reduce
on-going operating costs?
Economic Development Stimulus. Will the improvement directly or indirectly stimulate
beneficial economic development in the community?
Anticipated Need. Will the projects enhance or expand an existing facility or service to
accommodate increased public use?
Recreational. Will the projects establish, enhance or expand a facility or service to
accommodate new or increase public use?
Funding Alternatives. Will there be funding alternatives explored for each project?
The Draft FY2020 resolution is organized into sections that are summarized below.
FY2020 General Sales Tax Improvements: Includes projects that were funded under a five year,
voter-approved, 1% temporary sales tax. Funds must be split 1% for police, fire, street
maintenance, snow removal, EMT/ambulance services, parks and recreation, libraries and other
general purposes; 1% for roads, drainage, retaining walls, sidewalks, stairs, and other capital
projects; and 1% for water and sewer system extensions, an emergency budget reserve, youth
activities, and other general public services.
FY2020 Area Wide Sales Tax Improvements: The table lists the specific projects recommended
for funding under area wide sales tax and the amount of funding provided to each improvement
in FY2020.
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Temporary 1% Sales Tax Improvements: A voter-approved, temporary 1% sales tax, effective
October 1, 2013, through September 30, 2018, was more recently approved again effective
October 1, 2018 through September 30, 2023. This section of the CIP lists the capital
improvements the Manager is recommending to be funded under this temporary tax in FY2020.
FY2020 Marine Passenger Fees: Includes the projects funded by the voter-approved, five-dollarsper-passenger tax for cruise ship passengers. The charges are appropriated to address the
impacts caused by the marine passenger ship industry. This section of the CIP lists the capital
improvements that the Manager is recommending to be funded by this tax and the amount of
funding provided to each improvement in FY2020.
FY2020 State Marine Passenger Fees: Five dollars per passenger comes from Alaska’s cruise ship
passenger fee, passed by a citizens’ initiative in 2008 and revised in 2010. This section of the CIP
lists the capital improvements that the Manager is recommending to be funded by this program
and the amount of funding provided to each improvement in FY2020.
FY2020 Water Enterprise Fund: This fund was established to account for the CBJ’s water utility
operations. The CBJ’s water utility provides potable water for the majority of the City and
Borough residents residing within the roaded service area. The water utility is largely selfsupported through user service fees. This section of the CIP lists the capital improvements
recommended by the City Manager to be funded by the Water Enterprise Fund and the amount
of funding provided to each improvement in FY2020.
FY2020 Wastewater Enterprise Fund: This fund was established to account for the activities of
the CBJ’s wastewater treatment operations. The sewer utility provides for wastewater treatment
facilities for most of the populated roaded areas. The sewer utility fund is largely supported
through user services fees. This section of the CIP lists the capital improvements recommended
by the City Manager to be funded by the Sewer Enterprise Fund and the amount of funding
provided to each improvement in FY2020.
FY 2020 Harbors Enterprise Fund: This fund was established to account for the activities of CBJ’s
Docks and Harbors. The Docks and Harbors Department exists to plan, develop, and manage CBJ’s
marine-related property and facilities. To this end, the Board develops and provides services to
promote and accommodate marine related commerce, industry, fisheries, recreation, and
visitors. The Docks and Harbors enterprise fund is financially supported through user services
fees. This section of the CIP lists the capital improvements recommended by the City Manager to
be funded by the Docks and Harbors Enterprise Fund and the amount of funding provided to each
improvement in FY2020.
FY2020 Lands Fund: Land Fund into which most of the revenues from the sale or lease of land are
to be deposited (except for properties of enterprise funds such as the Airport or Docks and
Harbors). The Lands Fund is intended to provide revenue required for the subdivision,
development, and disposal of CBJ lands as well as other costs of managing CBJ property.
Additionally, the Land Fund is the source of money used to acquire properties needed for public
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purposes which are not funded by an enterprise account or CIP account. This section of the CIP
identifies the capital improvement recommend by the City Manager to be funded by the Lands
Fund and the amount of funding in FY2020.
Unscheduled Funding: Furthermore, there are three categories of “unscheduled” funding.
Unscheduled requests are appropriations from enterprise entities (water, sewer, Bartlett
Hospital, Airport, Eaglecrest etc.) that do not happen as part of the CIP, but are identified as
priorities that are proposed to be undertaken beginning FY2019 and are dependent on other
unsecured funding sources. As sources are secured, requests to appropriate them to the projects
will be made.
CONSISTENCY WITH 2013 CBJ COMPREHENSIVE PLAN
The CIP fulfills several purposes. It is a planning document that organizes and schedules projects
and activities. It is a statement of budgetary policy that directs funds toward priorities. It is an
investment guide that portrays the physical infrastructure and other improvements that support
commerce and community.
The Comprehensive Plan addresses capital improvements in Chapter 18, Implementation and
Administration. Standard Operating Procedure 18.1 SOP1 states:
Evaluate all ordinances, plans, capital improvement and public programs to ensure their
consistency with the Comprehensive Plan. For specific land use or permit applications,
require the applicant, whether a public agency or a private property owner, to
demonstrate compliance to each applicable policy or provide evidence why an exception
to a policy is warranted. Incorporate statements regarding compliance/non-compliance
with Policies into findings of fact that provide the legal basis for determining approval or
disapproval of a development application. (Emphasis added.)
Policy 18.6 states:
To develop a six-year capital improvement program to implement the Comprehensive
Plan by coordinating urban services, land use decisions, and financial resources and to
provide adequate funding for capital improvements to ensure the policies, standard
operating procedures, development guidelines, implementing actions and subarea
guidelines of the Comprehensive Plan are implemented.
Further Implementing Actions:
18.6 SOP1 states:
Prepare an annual Six-year Capital Improvement Program. Request that CBJ departments,
the public, and policy bodies nominate potential capital improvement projects from a
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variety of sources including the Comprehensive Plan and suggestions of resident and
special interest groups, CBJ officials, advisory commissions and others.
18.6 SOP2 states:
CDD staff will analyze each CIP project list for conformity with the Comprehensive Plan.
It is this last implementing action that is the focus of this review. The purpose is to determine if
the proposed projects of the FY2020 CIP support the policies and implementing actions of the
Comprehensive Plan.
Comprehensive Plan policies and implementing actions that support the FY2020 CIP list are:
Policy 2.1 Sustainability
To build a sustainable community that endures over generations, and is sufficiently
farseeing and flexible to maintain the vital and robust nature of its economic, social, and
environmental support systems.
Policy 2.2 Sustainability
To model sustainability through its operations, practices, and projects.
Policy 4.1 Housing
To facilitate the provision and maintenance of safe, sanitary and affordable housing for
its residents.
Policy 4.5 Provision of Public Facilities
To plan for the timely and efficient provision of an appropriate level of public facilities
and services in all developed and developing areas of the CBJ.
Policy 5.1 Economic Development
To develop and sustain a diverse economy, providing opportunities for employment
for all residents.
Policy 5.2 Downtown Juneau
Through a cooperative effort with the State of Alaska, to plan for and support
development of an attractive setting, facilities, and other services to enhance the State
Capitol, and strive to provide an atmosphere conducive to good leadership in the State,
accessible to and supportive of all people of the State of Alaska.
Policy 5.3 Downtown Juneau
To maintain and strengthen downtown Juneau as a safe, dynamic and pleasant center
for government and legislative activities, public gatherings, cultural and
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entertainment events, and residential and commercial activities in a manner that
complements its rich historic character and building forms.
Implementing Action 5.3.IA3 (in part): Facilitate the pedestrian usage of Downtown
physical improvements, Land Use Code amendments or other programs or initiatives
which could include: B. Extend the waterfront seawalk.
Policy 5.5. Downtown Juneau
To maintain and strengthen downtown Juneau as a safe, dynamic and pleasant center
for government and legislative activities, public gatherings, cultural and
entertainment events, and residential and commercial activities in a manner that
complements its rich historic character and building forms.
Policy 5.6 Tourism and Visitors
To encourage tourism, convention and other visitor-related activities through the
development of appropriate facilities and services, while protecting Juneau’s natural
and cultural attractions for local citizens and visitors alike, and to participate in the
accommodation of the future growth of tourism in a manner that addresses both
community and industry concerns.
Implementing Action 5.6IA3: Work with representatives from the cruise line industry,
private developers, Juneau Convention and Visitors Bureau, and other tourism-related
businesses to plan and develop additional or improved moorage and berthing
facilities, including additional lightering and short-term moorage facilities.
Standard Operating Procedure 5.6.SOP4: Support Eaglecrest as a regional recreation
and tourist facility.
Policy 5.9 Port Facilities
To facilitate availability of sufficient and suitable water-based facilities and associated
land-based acreage to support water-dependent uses, and to work closely with the
public and private sectors to facilitate sustainable marine commerce recreation, public
access to the shoreline and enjoyment of the waterfront through development of welldesigned port facilities.
Policy 5.14 Seafood Industry and Commercial Fishing
To support the development and expansion of the seafood industry and of services and
facilities that benefit commercial fishing activity and to attract and retain harvesters,
processors, and sustainable aquaculture activities in Juneau.
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Policy 6.4
To provide cost-effective and energy efficient facilities, systems and infrastructure that
strengthens Juneau’s role as the State Capital.
Policy 6.5 Energy Efficiency
To incorporate technologies and operating practices that will promote efficient and
cost effective energy use into all of its new and existing buildings and energy-using
projects.
Standard Operating Procedure 6.5SOP1: Replace inefficient street lighting and lighting
in CBJ buildings and facilities upon replacement cycle.
Implementing Action 6.5-IA5: Continue to incorporate LEED-Juneau principles and
standards when designing public structures and facilities, with appropriate fuel cost
sensitivity analyses over the long term life of the Project.
Implementing Action 6.5-IA6: When designing new facilities or major renovation of
CBJ-owned facilities, analyze life-cycle costs of energy applications, and use that
analysis to guide future development.
Implementing Action 6.5-IA7: Analyze the workings of the CBJ water and wastewater
facilities and incorporate energy saving methods and technologies where appropriate.
Policy 6.6. Increased Share of Renewable Energy
To maximize the ratio of local, renewable-source energy to imported fossil-source
energy in Juneau’s internal energy economy.
Policy 6.10 Energy Efficient Buildings
To encourage cost effective, energy efficient building and remodeling practices.
Policy 6.11 Energy Use
To encourage industrial and commercial users to be as efficient as possible in their use
of energy; to use renewable energy sources and to make energy by-products available
for use elsewhere in the community.
Policy 7.3 Riparian Habitat
To protect riparian habitat, including stream corridors and lake shorelines, from
adverse effects of development and to provide a higher level of protection for nonurban shorelines in public ownership.
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Policy 7.7 Water Quality
To protect, maintain and improve surface water, groundwater and marine water
quality in its jurisdiction so that all waters are in compliance with federal and state
water quality standards and continue to allow aquatic life to thrive.
Policy 7.9 Air Quality
To continue educational programs, capital improvement projects, and regulatory
measures to protect and improve air quality.
Policy 7.16 Gravel Resources
To conserve and protect known gravel deposits and to protect them from conflicting
land uses.
Policy 8.1 Airport
To promote and support aviation safety; to develop and maintain airport facilities
meeting the aviation transportation needs for the CBJ, its residents, visitors, and
commerce; and to work with the public and private sectors to facilitate commerce,
economic development, and access to Alaska’s capital city.
Policy 8.3 Marine Transport
To promote and facilitate marine transport systems and to provide facilities to
transport cargo, vehicles, and passenger transportation, commercial fishing
industries, and recreational water travel.
Policy 8.4 Regional Transportation System
To support the improvement of transportation facilities and systems that reinforce
Juneau’s role as the capital city of Alaska, and a regional transportation and service
center.
Policy 8.5 Local Transportation System
To promote a balanced, well-integrated local multi-modal surface transportation
system that provides safe, convenient and energy-efficient access and transport for
people and commodities.
Standard Operating Procedure 8.5-SOP1: Provide a safe, convenient, reliable and lowcost public transit and rapid transit system within the Urban Service Area to ensure
that within that area, everyone has the ability to access work, school, services,
shopping and leisure activities by public transit, with stops located so as to be within
½ mile of each other along routes.
Implementing Action 8.5 – IA6: To reduce the demand for land-consuming parking
spaces, reduce use of fossil fuels, and encourage the use of public transit, the CBJ
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government and community should urge downtown federal, state, and local
government agencies, as well as private-sector employees to participate in a
Coordinated Downtown Transportation Management Program managed by CBJ staff
or a third party. The program could include, but would not be limited to, the following
features:
D. Convenient and free parking for car- and van-pool vehicles, preferential
parking for car-sharing, electric, hybrid and other alternate fuel-powered or
multiple-user vehicles;
E. Instituting residential parking programs to discourage commuting motorists
from long-term on-street parking in residential neighborhoods;
F. Satellite parking within shuttle distance to major destinations in downtown
Juneau;
G. Working with the State of Alaska to allow off-hour parking in state employee
parking facilities and lots to ease evening and weekend event parking
congestion;
H. Increasing parking enforcement, as nearly all of these parking-related actions
require enforcement or they will be of minimal utility;
Policy 8.6 Alternative Transportation
To promote and facilitate transportation alternatives to private vehicles as a means of
reducing congestion and air pollution and the consumption of fossil fuels, and to
provide safe, and healthy means of transportation to all people.
Development Guideline 8.6.DG1: Require sidewalks and bicycle paths or lanes along
existing or newly constructed arterial and collector streets where appropriate, and
provide or work with DOT to provide such amenities along existing roads to provide
safe and healthy means of transportation to all people.
Policy 9.1 Parks and Recreation
To provide quality dispersed outdoor recreational opportunities; and to acquire and
develop sufficient local parks and recreational facilities in locations convenient to all
areas of the CBJ. Places given priority for new facilities include rapidly developing areas
and currently developed areas which lack adequate parks and recreation facilities.
Standard Operating Procedure 9.1SOP3: Pursue funding for acquisition and
development of parks and recreation facilities through traditional funding
mechanisms such as the CBJ Capital Improvements Program, State Legislative process,
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and Federal funding opportunities; maximize the use of federal and state matching
funds; investigate creative and innovative funding mechanisms for the acquisition and
development of parks, facilities, trails, and programs; explore cooperative
management agreements, joint ventures, private/public partnerships or other
protocols to facilitate progress.
Policy 9.2 Parks and Recreation
To develop and maintain an interconnected non-motorized trial system that is
complementary with, and may be contiguous with, unfragmented fish and wildlife
corridors along anadromous fish streams within the roaded area that provides fish and
wildlife and human access to the sea from the uplands.
Policy 12.1 Public Facilities
To plan for the timely and efficient provision of an appropriate level of public facilities
and services in all developed and developing areas within the urban service area.
Policy 12.2 Public Facilities
To extend public water, sewer and storm drainage, and earth retention facilities to all
areas within the urban service area.
Policy 12.4 Public Facilities
To facilitate the reduction of waste materials generated and disposed by households
and businesses through promotion of an aggressive solid waste diversion and program
including activities facilitating waste prevention, reuse and recycling.
Policy 12.5 Public Facilities
To promote efficient, safe, convenient, cost-effective and environmentally sound
methods for the disposal of solid and hazardous waste.
Policy 13.1 Police Protection
To provide adequate and efficient police protection for the community.
Policy 13.2 Fire Protection and Emergency Services
To provide adequate and efficient fire protection and field emergency medical care for
all. It is further the policy of the CBJ to maintain an incident response organization to
effectively respond to large scale events and disasters.
Policy 13.3 Medical Services
To promote quality medical and social services in the CBJ to ensure the safety, health,
well-being and self-sufficiency of its residents.
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Policy 14.1 Schools
To provide a strong system of high quality public education to enable all students to
become well educated, informed residents who understand and appreciate diverse
cultures and who are equipped to pursue further education and compete successfully
in the work force.
Policy 17.2 CBJ Land Disposal
To hold certain lands in the public trust, and to dispose of certain lands for private use
when disposal serves the public interest.
The projects in the CIP can be linked to policies in the Comprehensive Plan, and the CIP can be
characterized as a tool that aids in implementing the plan. The table below only evaluates
projects that have funding requested for FY2020. The fifth column was added with the purpose
of showing which of the broad categories established by the Commission the project fits.
DEPARTMENT

Division

Administration

Manager's Office

Airport

BRH

Project

Consistency
with Comp Plan

1

Enterprise Computer System Upgrade

Policy NA

3

Eaglecrest Financial Sustainability Plan

Policy 5.6, 9.1

N/A
Community
vitality

8

JPD Facility Security Upgrades

Policy 13.1

Community
vitality

9

Hagevig Training Center Improvements

Policy 13.2

Community
vitality

4

Juneau Renewable Energy Strategy (JRES)
Implementation

Policy 6.10,
6.11, 7.9

Sustainability

1

IT - Infrastructure Upgrades

Policy NA

N/A

2

Affordable Housing Fund

Policy 4.1, 4.2

Housing

5

Senior Housing Land

Policy 4.6

Housing

6

State Parking

Policy 5.2, 5.5

7

City Hall

Policy 5.3, 12.1

Transportation
Community
vitality

1

Departure Lounge Secured Exit Lane

Policy 8.1,8.4

Transportation

2

Taxiway A Rehabilitation

Policy 8.1, 8.4

Transportation

3

Taxiway E Realignment (Geometry)

Policy 8.1, 8.4

Transportation

4

Taxiway D-1 Relocation (RIM)

Policy 8.1, 8.4

Transportation

5

Policy 8.1, 8.4

Transportation

6

26 MALSR (FAA F&E Project)
Space Reconfig (Old Dining Room/Kitchen)
Tenants & Admin

Policy 8.1, 8.4

Transportation

1

Hospital Drive Paving - Admin to Juneau Med
Center

Policy 12.1, 13.3

Transportation

2

Crises Stabilization

Policy 13.3

Housing

Priority

PC Category
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DEPARTMENT

Division

Docks & Harbors

Docks

Priority

Project
Seawalk Major Maintenance
Seawalk Permitting/Planning/Design

Docks & Harbors

Harbors

Lands &
Resources

Transportation
Transportation

Security Checkpoint Queuing Structure Phase II
Large Berth Shore Power Preliminary Design &
Cost Estimate

Policy 9.1

Transportation

Policy 6.6, 7.9

Transportation

Statter Harbor

Policy 5.6

Transportation

ADOT Grant - Aurora Harbor Rebuild - Phase III

Policy 8.3

Transportation

2

ADOT Grant - Anode Installation - Harris Harbor

Policy 8.3

Transportation

4

ACOE Grant - Statter Breakwater Feasibility
Anode Installation - Douglas Harbor - CBJ Match
to ADOT Grant

Policy 8.3

Transportation

Policy 8.3

Transportation

Amalga Harbor Infrastructure

Policy 8.3

Transportation

1

Deferred Maintenance /Mountain Operations
Improvements

Policy 5.6, 9.1

2

Magic Carpet Grant Funding

Policy 5.6, 9.1

1

Pederson Hill Subdivision

1

Pederson Hill Phase II

2

West Douglas Pioneer Road Extension
Pits and Quarries Infrastructure Maintenance
and Expansion

3

Parks &
Recreation

PC Category

1

2

Eaglecrest

Consistency
with Comp Plan
Policy 5.6, 5.9,
9.1
Policy 5.6, 5.9,
9.1

Bldg Maintenance

1

Park/Rec Areas

1

Deferred Building Maintenance
Park & Playground Deferred Maintenance and
Repairs

Park/Rec Areas

1

Parks and Playgrounds Improvements and
Deferred Maintenance

Park/Rec Areas

2

Park/Rec Areas

3

Park/Rec Areas

5

Park/Rec Areas

5

Policy 4.1, 4.5,
4.6, 17.2
Policy 4.1, 4.5,
4.6, 17.2
Policy 3.4
Policy 7.16
Policy 6.5, 6.10,
9.1
Policy 9.1
Policy 9.1

Sports Field Resurfacing & Repairs
Capital School Park Repairs and Playground
Replacement
Amalga Meadows Public Use Cabin Grant
Request JCF
Amalga Meadows Public Use Cabin Grant
Request Rasmussen

Policy 9.1

Park/Rec Areas

Augustus Brown Pool Deferred Maintenance

Policy 9.1

Park/Rec Areas

Chicken Yard Park

Policy 9.1
Policy 9.1, 9.2
Policy 6.5, 6.10,
9.1

Trail Maintenance

1

Trail Maintenance

Bldg Maintenance

1

Park/Rec Areas

1

Park/Rec Areas

1

Deferred Building Maintenance
Park & Playground Deferred Maintenance and
Repairs
Parks and Playgrounds Improvements and
Deferred Maintenance

Policy 9.1
Policy 9.1
Policy 9.1

Policy 9.1
Policy 9.1

Community
vitality
Community
vitality

Housing
Housing
Transportation
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
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Public Works and
Engineering
Department

Policy 9.1

3

Sports Field Resurfacing & Repairs
Capital School Park Repairs and Playground
Replacement

Policy 9.1

Community
vitality
Community
vitality

Capital Transit

1

Bus Shelters Improvements

Policy 8.5, 8.6

Transportation

Capital Transit

2

Policy 6.6, 8.5,
8.6

Transportation

Capital Transit

3

Design Power Upgrades for Electric Buses
Construction of Valley Transit Center - Grant
Match

Policy 8.5, 8.6

Transportation

Engineering

1

EV (Electric Vehicle) Charging Infrastructure

Policy 6.6, 7.9

Sustainability

Engineering

2
1

Policy 7.7
Policy 12.4, 12.5,
12.6, 12.8

Sustainability

Recycleworks

Contaminated Sites Reporting
Waste - RecycleWorks Waste Diversion
Program

Street Maintenance

1

Pavement Management

Policy 7.9, 12.1

Transportation

Street Maintenance

2

Sidewalk & Stairway Repairs

Policy 8.6

Transportation

Street Maintenance

3

Areawide Drainage Improvements

Policy 7.7, 12.2

Sustainability

Street Maintenance

4

Security System at 7 Mile Shop Yard

N/A

Street Maintenance

5

Capital Avenue Willoughby to Ninth

Street Maintenance

6

Hospital Drive

Street Maintenance

7

Calhoun Ave Main to Gold Creek Phase I

Street Maintenance

8

Mendenhall Boulevard - Poplar to Columbia

Street Maintenance

9

Savikko Road

Street Maintenance

10

Aspen Avenue (Mendenhall to Taku)

Street Maintenance

11

River Road Paving LID

Street Maintenance

12

Wastewater Utility

1

Wastewater Utility

2

Gold Creek Flume Repairs
Mendenhall Treatment Plant (MWWTP)
Pretreatment Improvements
MWWTP Basin Recirculation Pump
Replacements

Policy NA
Policy 7.7, 8.6,
12.1
Policy 7.7, 8.6,
12.1
Policy 7.7, 8.6,
12.1
Policy 7.7, 8.6,
12.1
Policy 7.7, 8.6,
12.1
Policy 7.7, 8.6,
12.1
Policy 7.7, 7.9,
8.6, 12.1
Policy 9.1, 12.1,
12.3

Wastewater Utility

3

Auke Bay Treatment Plant (ABTP) Tank Repairs

Policy 12.1

Wastewater Utility

4

WW system SCADA Improvements

Policy 12.1

Wastewater Utility

5

Policy 12.1

Wastewater Utility

6

Collection System Pump Station Upgrades
Lift Station Upgrades / Outer Drive & W Juneau
Improvements

Wastewater Utility

7

ABTP Disinfection Upgrades

Policy 12.1

Wastewater Utility

8

Policy 12.1

Wastewater Utility

9

Wastewater Utility

10

Wastewater Utility

11

Wastewater Utility

12

ABTP Generator / Backup Power
Delta Drive Collection System Improvements
(Street Recon)
Aspen Ave - Mend to Taku - Collection Sys Imp.
(Street Recon)
River Road Paving LID - Utility Adjustments &
Improvements
Hospital Drive Sewer Improvements (Street
Recon)

Park/Rec Areas

2

Park/Rec Areas

Sustainability

Transportation
Transportation
Transportation
Transportation
Transportation
Transportation

Policy 12.1

Transportation
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality

Policy 12.1

Transportation

Policy 12.1

Transportation

Policy 12.1
Policy 12.1

Policy 12.1

Policy 12.1
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Wastewater Utility

13

Pavement Management Utility Adjustments

Policy 12.1

Transportation

Wastewater Utility

14

Policy 12.1

Transportation

Policy 12.1
Policy 12.1

Transportation
Community
vitality

Policy 12.1

Transportation

Policy 12.1

Transportation

Policy 12.1

Transportation

6

ADOT Project Utility Adjustments
Douglas Hwy Water System replacement - David
St. to I St.
Cedar Park Pump Station Backup Generator and
Tank Removal
Hospital Drive Waterline Replacement (Street
Recon)
Savikko Road Waterline Replacement (Street
Recon)
Mendenhall Blvd-Poplar-Columbia Water
Replacement (Repave)
Capital Ave Water System (Willoughby to Ninth)
Street Recon

Policy 12.1

7

Areawide Water Repairs / Minor Replacements

Policy 12.1

Transportation
Community
vitality

1

JSD Buildings Major Maintenance / Match

Policy 14.1

Community
vitality

Water Utility

1

Water Utility

2

Water Utility

3

Water Utility

4

Water Utility
Water Utility

5

Water Utility

Schools

FINDINGS
Do the CIP projects listed for funding in the FY2020 conform to the policies of the Juneau
Comprehensive Plan?
Projects proposed for funding in FY2020 conform to the policies of the Comprehensive Plan.
RECOMMENDATION
It is recommended that the Planning Commission report to the Assembly that the CIP projects
recommended for funding in FY2020 as listed in Resolution 2845(c) conform to the policies of the
Juneau Comprehensive Plan.

Presented by:Packet
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Introduced: April 3, 2019
Drafted by: Engineering & Public Works Department

RESOLUTION OF THE CITY AND BOROUGH OF JUNEAU, ALASKA
Serial No. 2845(c)
A Resolution Adopting the City and Borough Capital
Improvement Program for Fiscal Years 2020 through
2025, and Establishing the Capital Improvement Project
Priorities for Fiscal Year 2020.
WHEREAS, the CBJ Capital Improvement Program is a plan for capital improvement projects proposed for
the next six fiscal years; and
WHEREAS, the Assembly has reviewed the Capital Improvement Program for Fiscal Year 2020 through
Fiscal Year 2025, and has determined the capital improvement project priorities for Fiscal Year 2020.

NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE CITY AND BOROUGH OF JUNEAU,
ALASKA:
Section 1. Capital Improvement Program.
(a) Attachment A, entitled "City and Borough of Juneau Capital Improvement Program, Fiscal Years 2020 2025," dated June 1, 2019, is adopted as the Capital Improvement Program for the City and Borough.

(b) The following list, as set forth in the "City and Borough of Juneau Capital Improvement Program, Fiscal
Years 2020 - 2025," are pending capital improvement projects to be undertaken in FY20:

DEPARTMENT
Eaglecrest
Manager's Office
Manager's Office
Manager's Office
Parks & Recreation
Parks & Recreation
Parks & Recreation
Parks & Recreation
Parks & Recreation

FISCAL YEAR 2020
GENERAL SALES TAX IMPROVEMENTS
FY20 BUDGET
PROJECT
Deferred Maintenance /Mountain Operations Improvements
$
230,000
Eaglecrest Financial Sustainability Plan
50,000
JPD Facility Security Upgrades
150,000
Hagevig Training Center Improvements
100,000
Deferred Building Maintenance
370,000
Park & Playground Deferred Maintenance and Repairs
275,000
Sports Field Resurfacing & Repairs
100,000
Trail Maintenance
100,000
Chicken Yard Park
125,000
General Sales Tax Improvements Total $ 1,500,000

Res. 2845(c)

Attachment A

DEPARTMENT
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Capital Transit
Capital Transit
Capital Transit
Engineering
Engineering
Manager's Office

DEPARTMENT
Manager's Office
Debt Service
Manager's Office
Wastewater Utility
Wastewater Utility
Wastewater Utility
Water Utility
Parks & Recreation
Parks & Recreation
Parks & Recreation
Parks & Recreation
School District
Public Works

FISCAL YEAR 2020
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AREAWIDE STREET SALES TAX PRIORITIES
FY20 BUDGET
PROJECT
Pavement Management
$
900,000
Sidewalk & Stairway Repairs
250,000
Areawide Drainage Improvements
250,000
Security System at 7 Mile Shop Yard
150,000
Capital Avenue Willoughby to Ninth
600,000
Hospital Drive
800,000
Calhoun Ave Main to Gold Creek Phase I
1,100,000
Mendenhall Boulevard - Poplar to Columbia
600,000
Savikko Road
650,000
Aspen Avenue (Mendenhall to Taku)
1,100,000
River Road Paving LID
2,100,000
Gold Creek Flume Repairs
400,000
Bus Shelters Improvements
50,000
Design Power Upgrades for Electric Buses
150,000
Construction of Valley Transit Center - Grant Match
100,000
EV (Electric Vehicle) Charging Infrastructure
50,000
Contaminated Sites Reporting
100,000
Juneau Renewable Energy Strategy (JRES) Implementation
250,000
Areawide Street Sales Tax Priorities Total $ 9,600,000
FISCAL YEAR 2020
TEMPORARY 1% SALES TAX PRIORITIES
Voter Approved Sales Tax 10/01/18 - 09/30/23
FY20 BUDGET
PROJECT
IT - Infrastructure Upgrades
$
200,000
Enterprise Computer System Upgrade
200,000 *
Affordable Housing Fund
400,000 *
Mendenhall Treatment Plant (MWWTP) Pretreatment Impvmts
1,000,000
MWWTP Basin Recirculation Pump Replacements
1,500,000
Auke Bay Treatment Plant (ABTP) Tank Repairs
100,000
Douglas Hwy Water System replacement - David St. to I St.
1,000,000
Deferred Building Maintenance
700,000
Capital School Park Repairs and Playground Replacement
250,000
Parks and Playgrounds Improvements and Deferred Maint
250,000
Augustus Brown Pool Deferred Maintenance
1,700,000
JSD Buildings Major Maintenance / Match
1,000,000
Waste - RecycleWorks Waste Diversion Program
400,000 *
Temporary 1% Sales Tax Priorities Total $ 8,700,000

* Operating Budget Funding

DEPARTMENT
Docks
Port of Juneau
Docks
Port of Juneau
Docks
Port of Juneau
Docks
Docks
Engineering

FISCAL YEAR 2020
MARINE PASSENGER FEE PRIORITIES
PROJECT
Seawalk Major Maintenance
Seawalk Major Maintenance
Seawalk Permitting/Planning/Design
Seawalk Permitting/Planning/Design
Security Checkpoint Queuing Structure Phase II
Security Checkpoint Queuing Structure Phase II
Large Berth Shore Power Preliminary Design & Cost Estim
Large Berth Shore Power Feasibility/System Impact Analysis
Large Berth Shore Power Feasibility/System Impact Analysis
Marine Passenger Fee Priorities Total
Marine Passenger Fee Priorities Total

FY20 BUDGET
$
85,000
$
85,000
46,100
46,100
200,000
200,000
300,000
250,000
250,000
$
631,100
$
581,100
Res. 2845(c)
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DEPARTMENT
Docks
Harbors

DEPARTMENT
Bartlett Hospital
Bartlett Hospital

DEPARTMENT
Harbors
Docks and Harbors

DEPARTMENT
Water Utility
Water Utility
Water Utility
Water Utility
Water Utility
Water Utility
Water Utility
Water Utility

DEPARTMENT
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
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FISCAL YEAR 2020
STATE MARINE PASSENGER FEE PRIORITIES
FY20 BUDGET
PROJECT
Statter Harbor
$
4,500,000
$
4,500,000
Statter Harbor
State Marine Passenger Fee Priorities Total $ 4,500,000
FISCAL YEAR 2020
BARTLETT HOSPITAL ENTERPRISE FUND
FY20 BUDGET
PROJECT
Hospital Drive Paving - Admin to Juneau Med Center
$
500,000
3,500,000
Crises Stabilization
Bartlett Hospital Enterprise Fund Total
$4,000,000
FISCAL YEAR 2020
HARBORS ENTERPRISE FUND
DOCKS AND HARBORS ENTERPRISE FUND
FY20 BUDGET
PROJECT
Anode Installation - Douglas Harbor - CBJ Match to ADOTGrant
$
140,000
Anode Installation - Douglas Harbor - CBJ Match to ADOTGrant
140,000
$
Harbors Enterprise Fund Total
$140,000
Docks and Harbors Enterprise Fund Total
$140,000
FISCAL YEAR 2020
WATER ENTERPRISE FUND

FY20 BUDGET
PROJECT
Douglas Highway Water Replacement David St. to I St.
$
3,000,000
Cedar Park Pump Station Backup Generator and Tank Removal
500,000
Hospital Drive Waterline Replacement (Street Recon)
150,000
Savikko Road Waterline Replacement (Street Recon)
120,000
Mendenhall Blvd-Poplar-Columbia Water Replacement (Repave)
180,000
Capital Ave Water System (Willoughby to Ninth) Street Recon
50,000
Captial Ave Water System (Willoughby to Ninth) Street Recon
50,000
Areawide Water Repairs / Minor Replacements
50,000
Water Enterprise Fund Total
$4,050,000
FISCAL YEAR 2020
WASTEWATER ENTERPRISE FUND

FY20 BUDGET
PROJECT
Auke Bay Treatment Plant (ABTP) Tank Repairs
$
145,000
WW system SCADA Improvements
250,000
Collection System Pump Station Upgrades
950,000
Lift Station Upgrades / Outer Drive & W Juneau Improvements
350,000
ABTP Disinfection Upgrades
400,000
ABTP Generator / Backup Power
800,000
Delta Drive Collection System Improvements (Street Recon)
75,000
Aspen Ave - Mend to Taku - Collection Sys Imp. (Street Recon)
150,000
River Road Paving LID - Utility Adjustments & Improvements
25,000
Hospital Drive Sewer Improvements (Street Recon)
35,000
Pavement Management Utility Adjustments
20,000
ADOT Project Utility Adjustments
25,000
Wastewater Enterprise Fund Total $ 3,225,000

Res. 2845(c)
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DEPARTMENT
Lands
Lands
Lands

FISCAL YEAR 2020
LANDS FUND
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PROJECT
Pederson Hill Subdivision
Peterson Hill Subdivision
Pits and Quarries Infrastructure Maintenance and Expansion
Lands Fund Total

FY20 BUDGET
$
450,000
450,000
$
50,000
$
500,000

ORDINANCE 2019-06 CAPITAL PROJECTS FUNDING TOTAL
ORDINANCE 2019-06 CAPITAL PROJECTS FUNDING TOTAL

$ 35,846,100
$ 35,796,100

ORDINANCE 2019-06 OPERATING BUDGET FUNDING TOTAL

$

1,000,000 *

* Operating Budget Funding
(c) The following list, as set forth in the "City and Borough of Juneau Capital Improvement Program, Fiscal
Years 2020-2025," are capital improvement projects identified as priorities proposed to be undertaken
beginning in FY20, but are dependent on other unsecured funding sources. As the sources are secured, the
funds will be appropriated:

DEPARTMENT
Airport
Airport
Airport
Airport
Airport
Airport

DEPARTMENT
Docks and Harbors
Docks and Harbors
Docks and Harbors
Harbors
Eaglecrest
Lands
Lands
Manager's Office
Manager's Office
Manager's Office
Parks and Recreation
Parks and Recreation

FISCAL YEAR 2020
AIRPORT UNSCHEDULED FUNDING
PROJECT
Departure Lounge Secured ExitLane
$
380,000
Taxiway A Rehabilitation
17,000,000
Taxiway E Realignment (Geometry)
2,000,000
Taxiway D-1 Relocation (RIM)
1,500,000
26 MALSR (FAA F&E Project)
3,750,000
Space Reconfig (Old Dining Room/Kitchen) Tenants & Admin
292,000
Airport Unscheduled Funding Total $ 24,922,000
FISCAL YEAR 2020
UNSCHEDULED FUNDING

PROJECT
$
2,000,000
ADOT Grant - Aurora Harbor Rebuild - Phase III
125,000
ADOT Grant - Anode Installation - Harris Harbor
500,000
ACOE Grant - Statter Breakwater Feasibility
280,000
Amalga Harbor Infrastructure
160,000
Magic Carpet Grant Funding
1,350,000
Pederson Hill Phase II
100,000
West Douglas Pioneer Road Extension
1,500,000
Senior Housing Land
5,000,000
State Parking
5,000,000
City Hall
25,000
Amalga Meadows Public Use Cabin Grant Request JCF
25,000
Amalga Meadows Public Use Cabin Grant Request Rasmussen
Unscheduled Funding Total $ 16,065,000
Unscheduled Funding Total $ 15,785,000

Res. 2845(c)
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Section 2. Fiscal Year 2020 Budget. It is the intent of the Assembly that the capital
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project budget allocations as set forth in the FY20 pending Capital Improvements List in Section 1(b), above,
not already appropriated, shall become a part of the City and Borough's Fiscal Year 2020 Budget.

Section 3. State and Federal Funding. To the extent that a proposed CIP project, as set forth in
Section 1(c), above, includes state funding, federal funding, or both, the amount of funding for that project is
an estimate only, and is subject to appropriation contingent upon final funding being secured. It is the intent
of the Assembly that once funding is secured, these items will be brought back to the Assembly for
appropriation.
Section 4. Effective Date. This resolution shall be effective immediately upon adoption.
Adopted this ___ day of __________, 2019.
____________________
Beth A. Weldon Mayor

Attest:
___________________________
Elizabeth J. McEwen, Municipal Clerk

Res. 2845(c)
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Date:

November 28, 2018

From:

Benjamin Haight, Chair
Planning Commission

To:

Mike Vigue, Director of Engineering
Assembly Public Works and Facilities Committee

Subject:

Planning Commission CIP Recommendations, 2020-2025

BACKGROUND
Each year, the Planning Commission is tasked with reviewing and recommending to the Assembly
whether to approve the Borough’s six-year Capital Improvement Program (CIP). The Commission
understands that this review is intended to ensure that the CIP is consistent with the Comprehensive
Plan and other City and Borough plans, such as the Land Use Master Plan, Juneau Economic
Development Plan, and Climate Action and Implementation Plan.
Over the last three years, in coordination with the CBJ Manager’s Office and CDD Director, the Planning
Commission has worked to make its review of the CIP list more meaningful by allowing for an early
recommendation of Planning Commission priorities in addition to the final CIP review before the formal
Assembly adoption. Planning Commission comments on the draft CIP document early in the review
process allows earlier recommendations for review and inclusion by the Manager’s Office and Borough
Assembly as the CIP list is assembled.
It is intended that the Planning Commission’s annual review will continue to follow the general format
established here, allowing subsequent reviews to track progress on these goals as a way to help foster
consistency and achieve results. In addition, the Planning Commission is working to ensure that there
will be additional opportunities for public input to the CIP review process.
COMPREHENSIVE PLAN REVIEW
Before addressing specific recommendations, the Planning Commission notes that review and approval
of the CIP reinforces the recognized need to review and update the Comprehensive Plan. An update to
the Comprehensive Plan will help ensure that the City’s CIP priorities are aligned with the community’s
vision and priorities. In addition, part of revising the Comprehensive Plan will be to harmonize and
appropriately integrate other City and Borough plans. That process should help identify priorities and
ensure that input from the Planning Commission, other bodies, and the public can be meaningful.

Attachment B
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PLANNING COMMISSION RECOMMENDATIONS
The Planning Commission has structured its review to include both a summary of general Policy
Recommendations that fall under the Planning Commission’s purview, as well as a list of recommended
Specific Projects that follow from the general recommendations. These recommendations are offered to
help ensure that the Borough’s broad development and planning needs are met.
A. Policy Recommendations
The Planning Commission has identified three general categories that are relevant to its review
authority and that should inform an evaluation of the consistency of potential capital improvements
with the Comprehensive Plan: Housing, Community Vitality, and Sustainability. The following general
goals reflect those priorities and draw from current City and Borough plans:
Housing
1. Develop incentive programs to promote new housing development. Such programs should
derive from recommendations of the CBJ Housing Officer, Committee on Affordable Housing,
Economic Development Plan, and the Housing Action Plan.
2. Focus housing initiatives in the near-term on Downtown, which the Commission identifies as
under-served by CBJ efforts to improve and increase housing stock borough-wide.
3. Explore public/private mechanisms to help create new or renovated housing inventory, with a
focus on under-utilized facilities in the Downtown core.
Community Vitality:
1. Focus on Downtown improvements, given the rapidly increasing levels of seasonal visitation.
Projects should address vehicular and pedestrian traffic congestion, waterfront and sea walk
development, lessening of homeless impacts, and increased full-year economic vitality.
2. Initiate goals from the Lemon Creek Area Plan. This planning process was undertaken by CBJ as a
way for the community to articulate goals for Lemon Creek and to identify priority CBJ projects,
including recreational areas, parks, trails, and community facilities.
3. Strengthen the CBJ Land Management Plan by working across CBJ departmental land
designations to prioritize parcels for acquisition or disposal relative to CBJ and community
needs, including housing, infrastructure, and recreation.
Sustainability:
1. Prioritize and enact recommendations from the Climate Action and Implementation Plan and
Juneau Renewable Energy Strategy.
2. Prioritize recycling and landfill diversion strategies, such as organic waste composting, and work
toward waste volume reduction while long-term waste solutions are studied.

Attachment B
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Assembly Public Works and Facilities Committee
CIP Recommendations
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3.

Encourage greater local food production opportunities by allowing land throughout the borough
which is unsuitable for other immediate development to be made available to the public for use
as community gardens or commercial agriculture operations.

B. Specific Projects
The following projects would implement Planning Commission priorities from the general policy goals
above and are recommended for CBJ action:


Housing: Implement an incentive program for the creation of new apartments in Downtown mixeduse facilities. The focus should be on underutilized properties. Recent 1% sales tax funds may be an
appropriate funding source.



Community Vitality: Implement capital project improvements from the Lemon Creek Area Plan. Of
these potential projects, a new bike trail linking Twin Lakes, crossing the wetlands, Lemon Creek,
and connecting to Glacier Highway near Switzer Creek is a priority. This bike trail aligns with the
2001 Area-wide Transportation Plan and the Lemon Creek Plan. It would provide recreational access
to undeveloped and attractive Lemon Creek areas and better link Lemon Creek residents in a
positive way with adjoining Juneau neighborhoods.



Housing: Support development and implementation of a residential energy efficiency program to
reduce costs of heating and utilities. Improved efficiency and conversion from electric resistance and
oil heat to heat pumps which recognize the benefits of Juneau’s hydroelectric power will contribute
to CBJ goals of improving housing affordability, shifting to renewable energy, and reducing GHG
emissions, while creating new jobs.



Community Vitality: Implement a seasonal Downtown circulator with simple on/off transit nodes
that link primary pedestrian areas, including the tram/dock area, transit center, and Willoughby
District. This step would lessen traffic congestion in the downtown core, particularly South Franklin
Street. Great enthusiasm has been shown for this step in on-going “Blueprint Downtown” studies,
with a further recommendation to utilize electric buses.



Community Vitality: Ensure that funding for reconstruction of Capital Avenue between Willoughby
Avenue and Ninth Street remains allocated for FY2020 as shown in the FY19-24 CIP. Work should
begin on known land ownership and underground infrastructure issues in preparation for
construction. This is an important non-motorized link to the Willoughby area and a sidewalk along
this street was identified as a specific walking connection need in the 2012 Willoughby District Land
Use Plan. It was also identified as a priority in the 2009 Non-motorized Transportation Plan.



Housing: Continue to develop an updated mass wasting study across the downtown area. A new
study would have several benefits, including the potential to increase the inventory of developable
land and to remove financing barriers where regulatory and development ambiguity exists. A study
would have the benefit of providing a better understanding CBJ liability and establishing a more
accurate risk assessment.
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Sustainability: Develop a community-wide electric vehicle (EV) plan that supports adoption of EV’s,
acknowledges EV benefits, and encourages and coordinates public and private development of
charging infrastructure. Such a plan would include consistent EV parking and charging policies and
signage, require that all CBJ construction and street projects plan for and incorporate EV charging
infrastructure where economical and practical, and require appropriate wiring in new residential
and commercial construction.



Sustainability: Develop and implement procedures to obtain a baseline understanding of city energy
use and utilities infrastructure. The city can use tracking software to monitor and report CBJ energy
use and costs consistently across all departments and facilities. This will provide necessary
information to guide future CIP decisions and to better understand the energy efficiencies that can
be gained. These actions are recommended in the Comprehensive Plan, the Juneau Climate Action
and Implementation Plan (2011), the Juneau Renewable Energy Strategy (2018), and in the Juneau
Commission on Sustainability’s Annual Reports and CIP recommendations 2016-2018.



Sustainability: Initiate a study of opportunities for organic waste composting and begin to plan and
design for a composting facility at the landfill.



Sustainability: Develop a publicized process for land throughout the Borough unsuitable for other
immediate development to be made available to the public for use as community gardens or
commercial agriculture operations. Modest funding should be allocated to assist in initial
development of improvements to these gardens.
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DATE:

May 16, 2019

TO:

Planning Commission

FROM:

Laurel Christian, Planner
Community Development Department

CASE NO.:

USE2019 0009

PROPOSAL:

A Conditional Use Permit for a 72 unit condominium development

GENERAL INFORMATION
Applicant:

Travis Arndt

Property Owner:

Gross Alaska Inc.

Property Address:

Cinema Drive

Legal Description:

Gross Lot 2

Parcel Code Number:

5B2101320030

Site Size:

4.922 Acres

Comprehensive Plan Future
Land Use Designation:

Medium Density Residential (MDR)

Zoning:

D15

Utilities:

Public Water & Sewer

Access:

Cinema Drive

Existing Land Use:

Vacant

Planning Commission
Case No.: USE 2019 0009
May 16, 2019
Page 2 of 9
Surrounding Land Use:
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North
South
East
West

-

Glacier Cinemas (D15)
Vacant (D15)
Mendenhall Loop Road
Chinook Apartments (D15)

VICINITY MAP

ATTACHMENTS
Attachment A – Application and Project Narrative
Attachment B – Site Plan, Including Parking and Vegetative Cover
Attachment C – Floor Plan and Building Design
Attachment D – AKDOT Traffic Study Results
Attachment E – Site Visit Photos
Attachment F – AKDOT Comments
PROJECT DESCRIPTION
The applicant requests a Conditional Use permit for a 72 unit condominium development to be
located in the D15 multifamily zoning district. The condominiums will be a mixture of two and

Planning Commission
Case No.: USE 2019 0009
May 16, 2019
Page 3 of 9
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three bedroom units.
BACKGROUND
The subject parcel was platted in 1983 through the Gross Subdivision. The parcel has remained
vacant since it was created. The applicant now proposes to develop a 72 unit condominium
development on the parcel. Per CBJ 49.25.300 major development in the D15 zoning district
consists of residential development over eight dwelling units. According to 49.25.300 Table of
Permissible Uses, Multifamily Dwellings are allowed in the D15 zoning district with a
Conditional Use Permit for major development (USE 1.300).
ANALYSIS
Project Site – The project site is currently vacant. The parcel measures 4.922 acres (214,402.32
square feet). The parcel exceeds the minimum lot size for the D15 zoning district (5,000 square
feet) and the minimum lot width and depth for the zoning district (50 feet x 80 feet).
Project Design – The proposed condominium development will consist of four large buildings,
72 carports and 18 garages (Attachment C). The applicant’s site plan demonstrates that the
proposed development can fit within the required setbacks for the zoning district: 20 foot front,
15 foot rear, 5 foot side, and 13 foot street-side (Attachment B). The applicant will establish the
front-yard setback along Mendenhall Loop Road and the street-side setback along Cinema
Drive.
The maximum height for the D15 zoning district, for permissible uses, is 35 feet. Height is
measured to the mid-point of a gabled roof. Based on this, the buildings, as shown in the plans
in Attachment C, would measure approximately 34 feet. This will be reviewed and confirmed
for compliance during the building permit process upon submittal of final plans to the
Department.
Density – The subject parcel measures 4.922 acres according to Plat 1983-60. The zoning
district allows for up to 15 dwelling units per acre, so this development could have up to 74
dwelling units. The applicant has proposed 72 dwelling units. The Assessor’s database lists the
parcel as 4.19 acres; however, the legally recorded plat lists the parcel as 4.922 acres. There
have been no sales of land or platting actions that would decrease the size of the lot, so the
acres on the plat will be used to calculate density (Note: property assessments may exclude
buffers for anadromous water bodies, which may result in the discrepancy).
Traffic – The Institute of Transportation Engineers Manual categorizes condominiums as
residential condos/townhouses (Land Use 230) and estimates that each residence will generate
5.81 vehicle trips per day, making the average daily traffic for the entire development to be 418
trips per weekday.

Planning Commission
Case No.: USE 2019 0009
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CBJ 49.40.300 states that when a development is projected to generate 250-500 average daily trips,
the Director may determine whether or not a Traffic Impact Analysis is required. At this time, the
Director has determined that no traffic impact analysis is required, for the following reasons:

1. The Alaska Department of Transportation (DOT) has determined that this size of
development would not trigger a traffic impact analysis for the intersection of
Mendenhall Loop Road and Cinema Drive.
2. It is not likely that the developer would be allowed to work within the DOT Right-ofWay (ROW) on Mendenhall Loop Road if traffic mitigation was required.
Additionally, improvements to Mendenhall Loop Road by DOT are planned and
should alleviate traffic at this intersection (Attachment F).
In 2014, DOT performed a Traffic Study for intersections on Mendenhall Loop Road which
shows that during peak hours of travel, the intersection of Mendenhall Loop Road and Cinema
Drive is a Level of Service F (Attachment D). Level of Service F is the lowest, and worst, level of
service. With the addition of the traffic from the proposed development, this level of service is
not expected to change. Cinema Drive is a 60-foot-wide CBJ ROW with no sidewalks on either
side. Based on the Average Daily Trips Generated by this development, the street should have
sidewalks on one side of the street. Staff is recommending, as a condition of approval, that the
developer installs a sidewalk or a separated path along Cinema Drive for the length of the
development. If a separated walking path is chosen, the developer shall record an easement for
the public use of that path. This will ensure a safe route for pedestrians to the separated path
along Mendenhall Loop Road or to the bus stop near the corner of Mendenhall Loop Road and
Cinema Drive.
Parking and Circulation – The proposed parking plan can be found in Attachment B. According
to the proposed plan, the applicant can provide 143 spaces, including 72 carport spaces, 18
garage spaces, and 53 uncovered parking lot spaces. As demonstrated in the table below, the
total parking requirement is 138 spaces based on 1.75 spaces per two-bedroom unit and 2.23
spaces per three-bedroom unit as required by CBJ 49.40.210(a).
Per CBJ 49.40.210(b)(3), five accessible spaces are required for parking lots with 101-150
spaces. One of these accessible spaces shall be van accessible. The applicants parking plan does
not show accessible spaces. A recommended condition of approval is that the applicant submits
a revised parking plan showing the required accessible parking spaces to the Department for
review during the building permit process.
Unit Type

No. of Units

Spaces Per Unit

Total

2 Bedroom

48

1.75

84

3 Bedroom

24

2.25

54
138 Total Required

Planning Commission
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Additionally, staff recommends, as a condition of approval, that parking spaces shall be striped
and signed with required accessible signage prior to the issuance of a Certificate of Occupancy.
To ensure that all common parking and circulation areas are adequately maintained, it is
recommended, as a condition of approval, that a Homeowner’s Association (HOA) Agreement
address the maintenance of such areas.
Pedestrian Circulation – CBJ 49.40.230 states that pedestrian walkways within a parking area
be a minimum of 4 feet wide and must be raised 6 inches or more above the parking area. At
this time, no sidewalks are shown on the site plan within the development. A recommended
condition of approval is that the applicant depicts proposed pedestrian paths on the site-plan
to be reviewed by the Department during the building permit review process.
Lighting – CBJ 49.40.230(d) requires that parking areas be “suitably lighted” and “shall be full
cutoff styles that direct light only onto the subject parcel”. This is interpreted to mean exterior
lighting should be provided in parking areas, along pedestrian walkways, and immediately
adjacent or affixed to the exterior of the building. The applicant does not show lighting on the
site plan. A recommended condition of approval is that the applicant submits a lighting plan for
review by the Department during the building permit process, and the lighting shall be
designed, located, and installed to minimize off-site glare.
Vegetative Cover – The applicant has submitted a site plan showing vegetative areas
(Attachment B). The minimum vegetative cover requirement for the D15 zoning district is 30%.
The lot measures 214,402.32 square feet and 64,320 square feet of vegetative cover is
required. The applicant has demonstrated on the site plan that this requirement can be met
(Attachment B).
Prior to the issuance of a Certificate of Occupancy, staff recommends that the Homeowners
Association Agreement provide for the maintenance of all required vegetation and landscaping.
Drainage and Snow Storage – A detailed drainage and snow storage plan will be required at the
time a building permit is applied for. The drainage plan must show that permanent storm water
best management practices (BMPs) will be in place and must include all easements that have
been granted for drainage.
Noise – Noise from the proposed development is not expected to be out of character with the
D15 multi-family neighborhood.
Public Health or Safety – During the building permit review, all structures will be evaluated for
compliance with all zoning, building, and fire standards. At this time, there is no evidence that
the proposed development would negatively affect public health or safety.
Habitat – Duck Creek runs north to south on the subject parcel. Duck Creek is identified by the
Alaska Department of Conservation and the 2013 Comprehensive Plan as an impaired
waterbody due to pollution from urban run-off, landfill, road run-off, and land development.
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Additionally, Duck creek is identified as an anadromous waterbody, and a 50 foot no
development and 25 foot no disturbance buffer applies. The applicant has demonstrated on the
site plan that the condominium development will be outside of the required streamside buffer
(Attachment B).
The Alaska Department of Environmental Conservation and the Alaska Department of Fish and
Game were invited to comment on this proposal, and no comments have been received at this
time.
Flood Hazard Area – Portions of the subject parcel, around Duck Creek are within the AE Flood
Hazard Zone according to the CBJ Adopted Flood Insurance Rate Maps (FIRM). The proposed
structure will be built to meet the requirements set forth in CBJ 49.70.400. This will be
reviewed during the building permit process.
Property Value or Neighborhood Harmony – There is no evidence that the proposed
development will negatively harm property values or neighborhood harmony.
Agency and Public Comments – The proposed development application was sent to the
Building Code Official, City Assessor, Engineering & Public Works, Capital City Fire & Rescue,
Alaska Department of Transportation (DOT), Alaska Department of Fish and Game, and the
Alaska Department of Environmental Conservation. At this time, no issues with the proposed
development have been raised. Comments from DOT are discussed above and found in
Attachment F.
At this time, staff has received no public comments regarding the proposed development.
Conformity with Adopted Plans –
2013 Comprehensive Plan – The subject parcel has a Comprehensive Plan Future Land Use
Designation of Medium Density Residential (MDR). The proposed development is consistent
with the intent of the MDR Land Use designation:
These lands are characterized by urban residential lands for multifamily dwelling units at
densities ranging from 5 to 20 units per acre. Any commercial development should be of a
scale consistent with a residential neighborhood, as regulated in the Table of Permissible
Uses (CBJ 49.25.300).
Additionally, the proposed development is consistent with the following policies from the
Comprehensive Plan:
POLICY 3.2. TO PROMOTE COMPACT URBAN DEVELOPMENT WITHIN THE DESIGNATED
URBAN SERVICE AREA TO ENSURE EFFICIENT UTILIZATION OF LAND RESOURCES AND TO
FACILITATE COST EFFECTIVE PROVISION OF COMMUNITY SERVICES AND FACILITIES WHILE
BALANCING PROTECTION OF NATURAL RESOURCES, FISH AND WILDLIFE HABITAT AND
SCENIC CORRIDORS.

Planning Commission
Case No.: USE 2019 0009
May 16, 2019
Page 7 of 9

Packet Page 204 of 650

POLICY 4.1. TO FACILITATE THE PROVISION AND MAINTENANCE OF SAFE, SANITARY AND
AFFORDABLE HOUSING FOR CBJ RESIDENTS.
POLICY 4.2. TO FACILITATE THE PROVISION OF AN ADEQUATE SUPPLY OF VARIOUS
HOUSING TYPES AND SIZES TO ACCOMMODATE PRESENT AND FUTURE HOUSING NEEDS
FOR ALL ECONOMIC GROUPS.
POLICY 10.1. TO FACILITATE AVAILABILITY OF SUFFICIENT LAND WITH ADEQUATE PUBLIC
FACILITIES AND SERVICES FOR A RANGE OF HOUSING TYPES AND DENSITIES TO ENABLE THE
PUBLIC AND PRIVATE SECTORS TO PROVIDE AFFORDABLE HOUSING OPPORTUNITIES FOR
ALL JUNEAU RESIDENTS.
POLICY 10.3. TO FACILITATE RESIDENTIAL DEVELOPMENTS OF VARIOUS TYPES AND
DENSITIES THAT ARE APPROPRIATELY LOCATED IN RELATION TO SITE CONDITIONS,
SURROUNDING LAND USES, AND CAPACITY OF PUBLIC FACILITIES AND TRANSPORTATION
SYSTEMS.
2009 Juneau Non-Motorized Transportation Plan – The Juneau Non-Motorized Transportation
plan sets goals to promote active transportation, installing sidewalks or a separated path would
be consistent with goal 3 of the plan:
3. Improve Juneau’s non‐motorized transportation network and decrease the number of
bicycle and pedestrian related accidents by identifying unsafe conditions, network gaps and
deficiencies and making necessary improvements to sidewalks, bike lanes, paved shoulder
lanes, separated paths, intersections and crosswalks.
2016 Housing Action Plan – The Housing Action Plan identifies a need for housing in Juneau; the
proposed development will add 72 dwelling units to Juneau’s housing stock. The proposed
development is in general conformity with the Housing Action Plan as it helps to accomplish a
goal the plan sets:
…1,980 newly constructed units for all housing types by the 30 year mark with an annual
goal of 66 new units…
FINDINGS
CBJ 49.15.330 (e)(1), Review of Director's Determinations, states that the Planning Commission
shall review the Director's report to consider:
1. Whether the application is complete;
2. Whether the proposed use is appropriate according to the Table of Permissible Uses;
and,
3. Whether the development as proposed will comply with the other requirements of
this chapter.
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The Commission shall adopt the Director's determination on the three items above unless it
finds, by a preponderance of the evidence, that the Director's determination was in error, and
states its reasoning for each finding with particularity.
CBJ 49.15.330(f), Commission Determinations, states that even if the Commission adopts the
Director's determination, it may nonetheless deny or condition the permit if it concludes, based
upon its own independent review of the information submitted at the public hearing, that the
development will more probably than not:
1. Materially endanger the public health or safety;
2. Substantially decrease the value of or be out of harmony with property in the
neighboring area; or,
3. Not be in general conformity with the comprehensive plan, thoroughfare plan, or
other officially adopted plans.
Per CBJ 49.15.330 (e) & (f), Review of Director's & Commission’s Determinations, the Director
makes the following findings on the proposed development:
1. Is the application for the requested conditional use permit complete?
Yes. Staff finds the application contains the information necessary to conduct full review of the
proposed operations. The application submittal by the applicant, including the appropriate fees,
substantially conforms to the requirements of CBJ Chapter 49.15.
2. Is the proposed use appropriate according to the Table of Permissible Uses?
Yes. The requested permit is appropriate according to the Table of Permissible Uses. The
permit is listed at CBJ 49.25.300, Section 1.300 for the D15 zoning district.
3. Will the proposed development comply with the other requirements of this chapter?
Yes. The proposed development complies with the other requirements of this chapter. Public
notice of this project was provided in the May 17, 2019 and May 27, 2019 issues of the Juneau
Empire's "Your Municipality" section, and a Notice of Public Hearing was mailed to all property
owners within 500 feet of the subject parcel. Moreover, a Public Notice Sign was posted on the
subject parcel, visible from the public Right-of-Way.
4. Will the proposed development materially endanger the public health or safety?
No. There is no evidence that the proposed development will materially endanger the public
health or safety.

Planning Commission
Case No.: USE 2019 0009
May 16, 2019
Page 9 of 9

Packet Page 206 of 650

5. Will the proposed development substantially decrease the value of or be out of harmony
with property in the neighboring area?
No. There is no evidence that the proposed development will substantially decrease the value
or be out of harmony with properties in the neighboring area.
6. Will the proposed development be in general conformity with the land use plan,
thoroughfare plan, or other officially adopted plans?
Yes. The proposed development has been found to be in general conformity with the CBJ
Comprehensive Plan, Housing Action Plan, and the Juneau Non-Motorized Transportation Plan
if sidewalks or a separated path are installed.
Per CBJ 49.70.900 (b)(3), General Provisions, the Director makes the following Juneau Coastal
Management Program consistency determination:
7. Will the proposed development comply with the Juneau Coastal Management Program?
N/A
RECOMMENDATION
It is recommended that the Planning Commission adopt the Director's analysis and findings and
grant the requested Conditional Use Permit. The permit would allow the development of a 72
unit condominium complex in a D15 zone.
The approval is subject to the following conditions:
1. Sidewalk or a separated walking path along Cinema Drive for the length of the
development shall be installed by the Developer. If a separated walking path is chosen,
the developer shall record an easement for the public use of that path.
2. The applicant shall submit a revised parking plan including the following information to
be reviewed during the building permit process:
a. Accessible parking spaces
b. Pedestrian paths within the development.
3. Parking spaces shall be striped and signed with required accessible signage prior to the
issuance of a Certificate of Occupancy.
4. Prior to the issuance of a Certificate of Occupancy, the Developer shall submit a
Homeowner’s Association (HOA) Agreement that addresses the following:
a. Maintenance of the parking and circulation areas,
b. Maintenance of the required vegetative cover, and
c. Snow storage and disposal.
5. The applicant shall submit a lighting plan for review by the Department during the
building permit process, the lighting shall be designed, located, and installed to
minimize off-site glare.
6. The applicant shall submit a detailed drainage and snow storage plan to be reviewed
during the building permit process.
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Attachment D - AKDOT Traffic Study Results

Looking down Cinema Drive
from Mendenhall Loop Road
Attachment E - Site Visit Photos

Looking down Cinema Drive towards
Mendenhall Loop Road Intersection

Duck Creek on the Subject
Parcel

Attachment E - Site Visit Photos

Uncleared Development Site
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Laurel Christian
From:
Sent:
To:
Cc:
Subject:
Attachments:

Goins, Christopher B (DOT) <christopher.goins@alaska.gov>
Friday, May 3, 2019 10:51 AM
Laurel Christian
Schmidt, Joanne M (DOT); Peters, Martin D (DOT); Epstein, David B (DOT)
RE: Mendenhall Loop Road Improvements
Z676220000_Mendenhall Plans_20180516_Cinema Drive 30.pdf; Z676220000
_Mendenhall Plans_20180516_Cinema Drive 107.pdf

Laurel,
Thanks for the opportunity to comment. I am sure there will be other questions/comments from staff at DOT&PF as this
has been circulating this last week via other channels than me. Given this I will offer up a few of my own observations as
they relate to the planning and construction of the Mendenhall Loop Road Project.
I recently submitted the project 95% plans to the CBJ Planning Department for local concurrence. You should have a
plan set likely with Tim Felstead. Per the current funding and the plans submitted the proposed project would construct
two roundabouts in the 2020 construction season. These two roundabouts are located at Steven Richards Memorial
Drive (SRMD) and at Floyd Dryden. These proposed project improvements will not meet and the roundabout
improvements at the intersection of SRMD only extend past Trinity Drive a little ways. This means we are not intending
to make improvements in the near future at Cinema Drive.
That said, the Department has developed plans for Cinema Drive to a 75% level. I have attached both the F‐sheet and
the signing and striping to this e‐mail for the Cinema Drive intersection. I doubt there is anything here specifically
helpful for your project review, but you should have it anyway as we are considering placing a crossing, island, and
flashing beacon to aid pedestrians to cross Mendenhall Loop Road.
I would imagine if this condo development was to trigger over 100 trips in the peak hour the Department would need
additional analysis from the applicant, but I will leave this to our regional traffic engineer to weigh in on.
The SRMD intersection improvements proposed for 2020 will lead to some improvement at Cinema Drive post
construction. These operational improvements at Cinema Drive will result from a reduction in the delays of drivers
heading north through the SRMD intersection during the peak PM hour. This is expected to result in less congested left
hand turns out of Cinema Drive at this time. Other than this I would not expect the current proposed project to have a
significant impact at Cinema Drive.
Thanks for seeking me out for comment and if you have further questions do not hesitate to ask.
Christopher Goins, P.E.
Design Group Chief
Alaska Department of Transportation and Public Facilities
Southcoast Region
Ph: (907) 465-4443
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Invitation to Comment
On a proposal to be heard by the CBJ Planning Commission

Your Community, Your Voice

GLACIER
CINEMA

155 S. Seward Street Juneau, Alaska 99801

CINEMA DRIVE

MENDENHALL LOOP ROAD

Proposed 72 Unit
Condominium Development
on Cinema Drive

TO:

An application has been submitted for consideration and public hearing by the
Planning Commission for a Conditional Use Permit for a 72 unit condominium
development located on Cinema Drive in a D15 zone.

TIMELINE
Now through May 6, 2019

Comments received during
this period will be sent to the
Planner, Laurel Christian, to
be included in the staff report.

Staff Report expected to be posted Monday, May 20, 2019 at
https://beta.juneau.org/assembly/assembly-minutes-and-agendas
Find hearing results, meeting minutes and more here as well.

May 7 through 12 noon, May 24

Comments received during this period
will be sent directly to Commissioners
to read over the weekend in
preparation for the hearing.

Phone: (907)586-0715  Email: pc_comments@juneau.org
Mail: Community Development, 155 S. Seward St, Juneau AK 99801
Printed April 26, 2019

HEARING DATE & TIME
7:00 pm, May 28, 2019

You may testify and bring
up to 2 pages of written
material (15 copies) in City
Hall’s Assembly Chambers,
155 S. Seward St., Juneau.

May 29

The results of
the hearing
will be posted
online.

Case No.: USE2019 0009
Parcel No.: 5B2101320030
CBJ Parcel Viewer: http://epv.juneau.org
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USE2019 0009
A Conditional Use Permit for a 72 unit
condominium development
May 28, 2019 Planning
Commission Presentation

Background Information
Applicant:

Travis Arndt

Property Owner:

Gross Alaska, Inc.

Site Size:

214,402.32 St. Ft. (4.922 Acres)

Comprehensive Plan
Future Land Use
Designation:

Medium Density Residential (MDR)

Current Zoning:

D15 Multifamily

Proposed Use:

72 Condominium Units
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Vicinity Map

Zoning Map
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Project
Description
The applicant requests a Conditional Use permit for a 72 unit
condominium development to be located in the D15 multifamily
zoning district. The condominiums will be a mixture of two and
three bedroom units.

Project
Design
The project will include:
• Four large buildings
• 48 two bedroom units
• 24 three bedroom units
• 72 carports
• 18 garages
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Traffic

 The Institute of Transportation Engineers Manual categorizes condominiums as residential
condos/townhouses (Land Use 230) and estimates that each residence will generate 5.81 vehicle trips
per day, making the average daily traffic for the entire development to be 418 trips per weekday.

 CBJ 49.40.300 states that when a development is projected to generate 250‐500 average daily trips, the
Director may determine whether or not a Traffic Impact Analysis is required. At this time, the Director
has determined that no traffic impact analysis is required, for the following reasons:
 1. The Alaska Department of Transportation (DOT) has determined that this size of development
would not trigger a traffic impact analysis for the intersection of Mendenhall Loop Road and
Cinema Drive.
 2. It is not likely that the developer would be allowed to work within the DOT Right‐of‐ Way (ROW)
on Mendenhall Loop Road if traffic mitigation was required. Additionally, improvements to
Mendenhall Loop Road by DOT are planned and should alleviate traffic at this intersection
(Attachment F).
Based on the Average Daily Trips Generated by this development, the street should have sidewalks on one
side of the street. Staff is recommending, as a condition of approval, that the developer installs a sidewalk
or a separated path along Cinema Drive for the length of the development. If a separated walking path is
chosen, the developer shall record an easement for the public use of that path. This will ensure a safe
route for pedestrians to the separated path along Mendenhall Loop Road or to the bus stop near the
corner of Mendenhall Loop Road and Cinema Drive.

Traffic – 2014 DOT Traffic Study
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Parking

Per CBJ 49.40.210(b)(3), five accessible spaces are
required for parking lots with 101-150 spaces. One of
these accessible spaces shall be van accessible.

Habita
t

Duck Creek is an
anadromous waterbody –
development buffers apply.

Subject Parcel

Duck Creek
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Hazard Areas: Flood

CBJ 49.70.400 holds building standards for structures in flood zones. It is
not anticipated that any structures will be build in the flood zone because
there is a 50 foot no development buffer along duck creek.

Conformity with Adopted Plans
2013 CBJ Comprehensive Plan

These lands are
characterized by urban
residential lands for
multifamily dwelling units
at densities ranging from
5 to 20 units per acre. Any
commercial development
should be of a scale
consistent with a residential
neighborhood, as regulated
in the Table of Permissible
Uses (CBJ 49.25.300).
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Conformity with Adopted Plans
2013 CBJ Comprehensive Plan

 POLICY 3.2. TO PROMOTE COMPACT URBAN DEVELOPMENT WITHIN THE DESIGNATED URBAN SERVICE AREA
TO ENSURE EFFICIENT UTILIZATION OF LAND RESOURCES AND TO FACILITATE COST EFFECTIVE PROVISION
OF COMMUNITY SERVICES AND FACILITIES WHILE BALANCING PROTECTION OF NATURAL RESOURCES, FISH
AND WILDLIFE HABITAT AND SCENIC CORRIDORS
 POLICY 4.1. TO FACILITATE THE PROVISION AND MAINTENANCE OF SAFE, SANITARY AND AFFORDABLE
HOUSING FOR CBJ RESIDENTS.
 POLICY 4.2. TO FACILITATE THE PROVISION OF AN ADEQUATE SUPPLY OF VARIOUS HOUSING TYPES AND
SIZES TO ACCOMMODATE PRESENT AND FUTURE HOUSING NEEDS FOR ALL ECONOMIC GROUPS.
 POLICY 10.1. TO FACILITATE AVAILABILITY OF SUFFICIENT LAND WITH ADEQUATE PUBLIC FACILITIES AND
SERVICES FOR A RANGE OF HOUSING TYPES AND DENSITIES TO ENABLE THE PUBLIC AND PRIVATE
SECTORS TO PROVIDE AFFORDABLE HOUSING OPPORTUNITIES FOR ALL JUNEAU RESIDENTS.
 POLICY 10.3. TO FACILITATE RESIDENTIAL DEVELOPMENTS OF VARIOUS TYPES AND DENSITIES THAT ARE
APPROPRIATELY LOCATED IN RELATION TO SITE CONDITIONS, SURROUNDING LAND USES, AND CAPACITY
OF PUBLIC FACILITIES AND TRANSPORTATION SYSTEMS.

Conformity with Adopted Plans

Staff finds the proposed development consistent with the following
adopted plans:

2009 Juneau Non‐Motorized Transportation Plan – The Juneau Non‐Motorized Transportation plan sets goals
to promote active transportation, installing sidewalks or a separated path would be consistent with goal 3 of
the plan:
3. Improve Juneau’s non‐motorized transportation network and decrease the number of bicycle
and pedestrian related accidents by identifying unsafe conditions, network gaps and deficiencies
and making necessary improvements to sidewalks, bike lanes, paved shoulder lanes, separated
paths, intersections and crosswalks.
2016 Housing Action Plan – The Housing Action Plan identifies a need for housing in Juneau; the proposed
development will add 72 dwelling units to Juneau’s housing stock. The proposed development is in general
conformity with the Housing Action Plan as it helps to accomplish a goal the plan sets:
…1,980 newly constructed units for all housing types by the 30 year mark with an annual
goal of 66 new units…
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Findings
1. Is the application for the requested conditional use permit complete?
Yes. Staff finds the application contains the information necessary to conduct full review
of the proposed operations. The application submittal by the applicant, including the
appropriate fees, substantially conforms to the requirements of CBJ Chapter 49.15.
2. Is the proposed use appropriate according to the Table of Permissible Uses?
Yes. The requested permit is appropriate according to the Table of Permissible Uses.
The permit is listed at CBJ 49.25.300, Section 1.300 for the D15 zoning district.
3. Will the proposed development comply with the other requirements of this chapter?
Yes. The proposed development complies with the other requirements of this chapter.
Public notice of this project was provided in the May 17, 2019 and May 27, 2019 issues
of the Juneau Empire's "Your Municipality" section, and a Notice of Public Hearing was
mailed to all property owners within 500 feet of the subject parcel. Moreover, a Public
Notice Sign was posted on the subject parcel, visible from the public Right-of-Way.

Findings
4. Will the proposed development materially endanger the public health or safety?
No. There is no evidence that the proposed development will materially endanger the public health
or safety.
5. Will the proposed development substantially decrease the value of or be out of harmony with
property in the neighboring area?
No. There is no evidence that the proposed development will substantially decrease the value
or be out of harmony with properties in the neighboring area.
6. Will the proposed development be in general conformity with the land use plan, thoroughfare plan,
or other officially adopted plans?
Yes. The proposed development has been found to be in general conformity with the CBJ
Comprehensive Plan, Housing Action Plan, and the Juneau Non-Motorized Transportation Plan if
sidewalks or a separated path are installed.
Per CBJ 49.70.900 (b)(3), General Provisions, the Director makes the following Juneau Coastal
Management Program consistency determination:
7. Will the proposed development comply with the Juneau Coastal Management Program?
N/A
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Recommendation
It is recommended that the Planning Commission adopt the Director's analysis and findings and grant the requested
Conditional Use Permit. The permit would allow the development of a 72 unit condominium complex in a D15 zone.
The approval is subject to the following conditions:
1. Sidewalk or a separated walking path along Cinema Drive for the length of the development shall be installed by the Developer.
If a separated walking path is chosen, the developer shall record an easement for the public use of that path.
2. The applicant shall submit a revised parking plan including the following information to be reviewed during the building permit
process:
a. Accessible parking spaces
b. Pedestrian paths within the development.
3. Parking spaces shall be striped and signed with required accessible signage prior to the issuance of a Certificate of Occupancy.
4. Prior to the issuance of a Certificate of Occupancy, the Developer shall submit a Homeowner’s Association (HOA) Agreement
that addresses the following:
a. Maintenance of the parking and circulation areas,
b. Maintenance of the required vegetative cover, and
c. Snow storage and disposal.
5. The applicant shall submit a lighting plan for review by the Department during the building permit process, the lighting shall be
designed, located, and installed to minimize off-site glare.
6. The applicant shall submit a detailed drainage and snow storage plan to be reviewed during the building permit process.

2013 Adopted
FIRM Maps

2018 DRAFT FIRM Maps
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PLANNING COMMISSION
NOTICE OF DECISION
Date:
May 29, 2019
Case No.:
USE2019 0009
Travis Arndt
10840 Lilac Drive
Juneau, AK 99801
Proposal:

A Conditional Use Permit for a 72 unit condominium development

Property Address:

Cinema Drive

Legal Description:

Gross Lot 2

Parcel Code No.:

5B2101320030

Hearing Date:

May 28, 2019

The Planning Commission, at its regular public meeting, adopted the analysis and findings listed in the
attached memorandum dated May 16, 2019, and approved the Conditional Use Permit for a 72 unit
condominium development to be conducted as described in the project description and project
drawings submitted with the application and with the following conditions:
1. Sidewalk or a separated walking path along Cinema Drive for the length of the
development shall be installed by the Developer. If a separated walking path is chosen,
the developer shall record an easement for the public use of that path.
2. The applicant shall submit a revised parking plan including the following information to
be reviewed during the building permit process:
a. Accessible parking spaces;
b. Pedestrian paths within the development
3. Parking spaces shall be striped and signed with required accessible signage prior to the
issuance of a Certificate of Occupancy.
4. Prior to the issuance of a Certificate of Occupancy, the Developer shall submit a
Homeowner’s Association (HOA) Agreement that addresses the following:
a. Maintenance of the parking and circulation areas;
b. Maintenance of the required vegetative cover; and
c. Snow storage and disposal
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Travis Arndt
Case No.: USE2019 0009
May 29, 2019
Page 2 of 2
5. The applicant shall submit a lighting plan for review by the Department during the
building permit process, the lighting shall be designed, located, and installed to
minimize off-site glare.
6. The applicant shall submit a detailed drainage and snow storage plan to be reviewed
during the building permit process.
Attachments: May 16, 2019, memorandum from Laurel Christian, Community Development, to the
CBJ Planning Commission regarding USE2019 0009.
This Notice of Decision does not authorize construction activity. Prior to starting any project, it is the
applicant’s responsibility to obtain the required building permits.
This Notice of Decision constitutes a final decision of the CBJ Planning Commission. Appeals must be
brought to the CBJ Assembly in accordance with CBJ 01.50.030. Appeals must be filed by 4:30 P.M. on
the day twenty days from the date the decision is filed with the City Clerk, pursuant to CBJ 01.50.030 (c).
Any action by the applicant in reliance on the decision of the Planning Commission shall be at the risk
that the decision may be reversed on appeal (CBJ 49.20.120).
Effective Date:

The permit is effective upon approval by the Commission, May 28, 2019.

Expiration Date:

The permit will expire 18 months after the effective date, or November 28, 2020, if
no Building Permit has been issued and substantial construction progress has not
been made in accordance with the plans for which the development permit was
authorized. Application for permit extension must be submitted thirty days prior to
the expiration date.

Project Planner:

________________________________
Laurel Christian, Planner
Community Development Department

________________________________
Benjamin Haight, Chair
Planning Commission

________________________________
Filed With Municipal Clerk

5/31/2019
_________________
Date

cc:

Plan Review

NOTE: The Americans with Disabilities Act (ADA) is a federal civil rights law that may affect this development project. ADA regulations
have access requirements above and beyond CBJ-adopted regulations. Owners and designers are responsible for compliance with
ADA. Contact an ADA - trained architect or other ADA trained personnel with questions about the ADA: Department of Justice (202)
272-5434, or fax (202) 272-5447, NW Disability Business Technical Center (800) 949-4232, or fax (360) 438-3208.
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DATE:

May 20, 2019

TO:

Planning Commission

FROM:

Amy Liu, Planner
Community Development Department

CASE NO.:

USE2019 0010

PROPOSAL:

A Conditional Use Permit for an accessory apartment above a
detached garage on an undersized lot

GENERAL INFORMATION
Applicant:

Ronald Aline & Sandra Garcia-Aline

Property Owner:

Ronald Aline & Sandra Garcia-Aline

Property Address:

19933 Cohen Drive

Legal Description:

Tee Harbor Alaska, Block 4, Lot 9

Parcel Code Number:

8B3701040090

Site Size:

31,363 square feet

Comprehensive Plan Future
Land Use Designation:
Rural Dispersed Residential
Zoning:

D1

Utilities:

Onsite water and sewer

Access:

Cohen Drive

Existing Land Use:

Single family dwelling

Surrounding Land Use:

North
South
East
West

- Single family dwelling
- Single family dwelling
- Single family dwelling
- Shoreline
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VICINITY MAP

ATTACHMENTS
Attachment A
Attachment B
Attachment C
Attachment D
Attachment E
Attachment F
Attachment G
Attachment H
Attachment I
Attachment J
Attachment K

Application and narrative
Diagram provided by staff
Email from staff correcting previous guidance
Letters of support from neighbors
DEC approval of septic system
As-built and plat
Site plan
Photos of subject lot and photos of neighboring properties
Pre-application report
Construction drawings
Email from applicant clarifying proposed setback on drawing

PROJECT DESCRIPTION
The applicant requests a Conditional Use Permit for the development of a 600 square foot
accessory apartment above a proposed detached garage on a lot that does not meet the
minimum lot size for the D1 zoning district.
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BACKGROUND
The subject lot measures 31,363 square feet in area, between 151.91 feet – 153.82 feet in
width, 203.54 feet – 213.52 feet in depth. The lot is located in the D1 zoning district. The
minimum lot size for the D1 zoning district is 36,000 square feet, and the minimum width and
depth are each 150 feet. The parcel was platted in the Tee Harbor Subdivision and recorded in
1967, which makes the lot area legally non-conforming, while the width and depth are
conforming. According to the Assessor’s Office database, the dwelling was constructed in 1984.
The existing dwelling meets currently required yard setbacks of 25 feet from the front, 25 feet
from the rear, and 15 feet from each side (Attachment F).
PUBLIC COMMENT
Letters of support for the proposed apartment and a requested administrative variance
(VDM2019 0003) have been provided by adjacent neighbors (Attachment D). A neighbor across
the street inquired about whether his view of the water would be impacted. Upon review of the
elevation and site plan, he did not have concerns.
ANALYSIS
Project Site – The existing dwelling has a gross living area of 1,494 square feet. The subject
parcel has frontage and vehicle access on Cohen Drive.
Topography is variable and steep. The grade is approximately 85% between the site for the
garage/apartment and the right-of-way (ROW). The grade of the driveway is about 20%. CBJ
Engineering shared several comments concerning issues that would be addressed during the
building permit review. Any portion of the driveway that is steeper than 2:1 will be required to
be engineered. The wall retaining the soil will be reviewed as a foundation cut into the hillside.
All associated slopes that are steeper than 2:1 will need to be engineered. The closed drainage
discharge will need to be reviewed to see if an oil/water separator is needed before discharging
into the ocean.
The proposed structure (garage/apartment) will sit at the same elevation as the existing single
family home. The first level of the home is approximately 10 feet below the ROW and 51 feet
away from the ROW. There is a parking pad level with the ROW. One car may be parked on the
pad. The pad is currently undergoing reconstruction. The slope supporting the pad is reinforced
by boulders and logs, the latter showing signs of rot. The boulders and logs encroach onto the
neighboring property by approximately 28 square feet. An inspection performed by Chilkat
Engineering on June 22, 2017, concluded that the “log and rock retaining wall supporting the
upper carport is a non-engineered structure and should be budgeted for removal in the near
future. The logs are rotted beyond repair. The entire structure should be removed”
(Attachment A).
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The new pad will not encroach onto the neighboring property and will consist of concrete. The
deteriorating logs will be replaced by the garage/apartment structure. This structure is partly
intended to reinforce the parking pad. Additional grading and paving for the garage and existing
single family home to address drainage is anticipated. A new septic system, which has been
approved by the Alaska Department of Environmental Conservation (DEC), will replace a septic
system originally installed in the early 1980’s (Attachment E).
Project Design – The proposed accessory apartment will be above a proposed detached garage.
The proposed accessory apartment will have a net floor area of 600 square feet. The garage
below will also have a net floor area of 600 square feet. The apartment consists of one
bedroom, one bathroom with laundry, one living room, and one kitchen.
The structure is proposed to be 23.2 feet from the front lot line, 13.3 feet from one side lot line,
more than 15 feet from another side lot line, and more than 25 feet from the rear lot line. The
front setback is reduced to 22.92 feet per 49.25.430(4)(F), which states that if the natural
gradient of a sloping lot from front to rear exceeds 25%, the front yard setback shall not be less
than the established yard of a dwelling, not including accessory structures, which occupies an
adjoining lot. The rear setback is reduced to 0 feet per 49.2.430(4)(G) due to the shoreline
(Attachment B)1.
The applicant applied for an administrative variance, VDM2019 0003, to reduce the northern
side setback from 15 feet to 13 feet for the proposed structure. The administrative variance
was approved, and analysis of the variance can be found in the corresponding staff report.
CBJ 49.25.510(k) requires that accessory apartments must:
Meet all setback requirements.
The garage/accessory apartment will meet the required setbacks for the D1 zoning district;
25 feet for the front yard, 25 feet for the rear yard, and 13 feet for the side yard (a
reduction of the 15 foot requirement for the side yard was granted with VDM2019 0003).
The reduced front yard setback of 22.92 feet, per 49.25.430(4)(F), is also met.
Not exceed the maximum lot coverage.
The existing single family dwelling and garage/apartment will not exceed the maximum of
10% lot coverage allowed in the D1 zoning district.
Not violate vegetative cover requirements.
There is no proposed change in vegetation. The vegetative cover requirement for the D1
zoning district is 20%, or 6272.6 square feet. Given that approximately 17,000 square feet
between the existing single family dwelling and the shoreline consists of live vegetation, the
vegetative cover requirement is met.
1

This diagram, provided by staff, illustrates erroneous guidance based on the mislabeled as-built.
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Meet the parking standards.
As discussed below, there is adequate space on the parcel for three parking spaces.
Be connected to public sewer or the existing wastewater disposal system has adequate capacity.
The parcel is served by public water. According to CBJ Engineering & Public Works, a water
meter will be required and will be reviewed during the building permit review process. DEC
approved construction to update an onsite septic system to support the existing dwelling
and proposed structure.
Traffic – According to the Trip Generation Manual, published by the Institute of Transportation
Engineers, an apartment generates 6.65 average vehicle trips per day, and a single-family home
generates 9.52 average vehicle trips per day. The addition of 6.65 average vehicle trips per day
is not expected to have any significant impacts on traffic in the neighborhood. Per CBJ
49.40.300(a)(1), a traffic impact analysis is not required for projects that are projected to
generate fewer than 500 average daily trips.
Parking and Circulation – Per CBJ 49.40.210(a), single-family homes must have two off-street
parking spaces, and accessory apartments are required to have one off-street parking space.
The site plan shows a total of five off-street parking spaces on the lot. One parking space is
provided on the parking pad. Two parking spaces will be provided inside the proposed garage,
and there will be adequate room for one parking space outside the proposed garage
(Attachment G).
Noise – Noise associated with the proposed accessory apartment is not expected to be out of
character with the existing residential neighborhood.
Public Health or Safety – There is no evidence that the proposed accessory apartment will
threaten public health or safety.
Habitat – There are no habitat issues on the lot. The VE flood zone is approximately 45 feet
from the single family dwelling, which is closer to the coast than the proposed accessory
apartment. Neither structure is expected to be at risk for flood.
Property Value or Neighborhood Harmony – Based on the above analysis, there is no evidence
that the proposed accessory apartment would negatively affect property values or
neighborhood harmony.
Conformity with Adopted Plans –
2013 Comprehensive Plan - Chapter 3, Policy 3.2 addresses housing and development patterns
and compact development:
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Policy 3.2 to promote compact urban development within the designated urban service area
to ensure efficient utilization of land resources and to facilitate cost effective provision of
community services and facilities while balancing protection of natural resources, fish and
wildlife habitat and scenic corridors.
The proposed accessory apartment will be within the Urban Service Area and be connected to
public water. There are no anticipated negative impacts on natural resources or habitat.
Chapter 4 of the 2013 Comprehensive Plan addresses the need for various types of housing:
Policy 4.2 to facilitate the provision of an adequate supply of various housing types and sizes
to accommodate present and future housing needs for all economic groups.
FINDINGS
CBJ 49.15.330 (e)(1), Review of Director's Determinations, states that the Planning Commission
shall review the Director's report to consider:
1. Whether the application is complete;
2. Whether the proposed use is appropriate according to the Table of Permissible Uses;
and,
3. Whether the development as proposed will comply with the other requirements of this
chapter.
The Commission shall adopt the Director's determination on the three items above unless it
finds, by a preponderance of the evidence, that the Director's determination was in error, and
states its reasoning for each finding with particularity.
CBJ 49.15.330 (f), Commission Determinations, states that even if the Commission adopts the
Director's determination, it may nonetheless deny or condition the permit if it concludes, based
upon its own independent review of the information submitted at the public hearing, that the
development will more probably than not:
1. Materially endanger the public health or safety;
2. Substantially decrease the value of or be out of harmony with property in the
neighboring area; or,
3. Not be in general conformity with the comprehensive plan, thoroughfare plan, or other
officially adopted plans.
Per CBJ 49.15.330 (e) & (f), Review of Director's & Commission’s Determinations, the Director
makes the following findings on the proposed development:
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1. Is the application for the requested conditional use permit complete?
Yes. Staff finds the application contains the information necessary to conduct full review of the
proposed operations. The application submittal by the applicant, including the appropriate fees,
substantially conforms to the requirements of CBJ Chapter 49.15.
2. Is the proposed use appropriate according to the Table of Permissible Uses?
Yes. The requested permit is appropriate according to the Table of Permissible Uses. The
proposed use is listed at CBJ 49.25.300, Section 1.130 for single family detached dwelling unit
with an accessory apartment in a D1 zoning district.
3. Will the proposed development comply with the other requirements of this chapter?
Yes. The proposed development complies with the other requirements of this chapter. Public
notice of this project was provided in the May 17, 2019, and May 27, 2019, issues of the Juneau
Empire's "Your Municipality" section, and a Notice of Public Hearing was mailed to all property
owners within 500 feet of the subject parcel. A Public Notice Sign was posted on the subject
parcel, visible from the public right-of-way.
4. Will the proposed development materially endanger the public health or safety?
No. Based on the above analysis, there is no evidence that suggests the development of a
detached 600 square feet accessory apartment on a 31,363 square feet lot will materially
endanger the public health or safety.
5. Will the proposed development substantially decrease the value of or be out of harmony
with property in the neighboring area?
No. Based on the above analysis, there is no evidence that suggests the development of a
detached 600 square feet accessory apartment on a 31,363 square feet lot will substantially
decrease the value of or be out of harmony with the property in the neighboring area.
6. Will the proposed development be in general conformity with the land use plan,
thoroughfare plan, or other officially adopted plans?
Yes. Based on the above analysis, the proposed development of an accessory apartment that is
600 square feet or less on an under-sized lot is found to be in general conformity with the land
use code and the Comprehensive Plan.
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Per CBJ 49.70.900 (b)(3), General Provisions, the Director makes the following Juneau Coastal
Management Program consistency determination:
7. Will the proposed development comply with the Juneau Coastal Management Program?
N/A.
RECOMMENDATION
It is recommended that the Planning Commission adopt the Director's analysis and findings and
grant the requested Conditional Use Permit. The permit would allow the development of a 600
square foot accessory apartment above a detached garage.
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Subject:

FW: USE19-10/VAR19-02

From: Ron Aline [mailto:ron.aline_907@yahoo.com]
Sent: Saturday, April 20, 2019 11:39 PM
To: Amy Liu
Subject: RE: USE19-10/VAR19-02

Amy,
Tim originally gave us information allowing for the 9.3' setback but after our accessory apartment planning meeting it
states that the side setback had to be 15' per D1 Zoning particulars therefore we are applying for the Administrative
Variance for approval for the 13' offset.
We are applying for the side setback at 13' and the front setback at 22.92'.
Any questions, please give me a call.
Thanks
Ron
P.S. Could you cc an email of: juneausaga@yahoo.com

Ron,
Per our call today, I’ll schedule you the Conditional Use for the May 28 PC hearing.
I have a question about the attached site plan. The setbacks show 9.3’ from the side, and 20.27’ from the front.
Alternatively, your variance application states that the setbacks will be 13’ and 22.92’ respectively. Could you verify the
setbacks you intend for the application? Thanks!
Amy

Attachment K
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Invitation to Comment
On a proposal to be heard by the CBJ Planning Commission

Your Community, Your Voice

LY
N
N
CA
N

155 S. Seward Street Juneau, Alaska 99801

A
L

TO:
COHEN DRIVE

A PROPOSED ACCESSORY
APARTMENT ABOVE A
DETACHED GARAGE ON
COHEN DRIVE

BEARDSLEY WAY

Two applications have been submitted to the Community Development Department for
consideration and public hearing. The Planning Commission will hear a request for a
Conditional Use Permit for a detached accessory apartment on an undersized lot located
at 19933 Cohen Drive in a D1 zone. Sitting as the Board of Adjustment, they will consider
granting a variance to reduce a side setback for the detached structure by 2 feet.

TIMELINE

Staff Reports expected to be posted Monday, May 20, 2019, at
https://beta.juneau.org/assembly/assembly-minutes-and-agendas
Find hearing results, meeting minutes and more here as well.

Now through May 6, 2019

May 7 through 12 noon, May 24

Comments received during
this period will be sent to the
Planner, Amy Liu, to be
included in the staff reports.

Comments received during this period
will be sent directly to Commissioners
to read over the weekend in
preparation for the hearing.

Phone: (907)586-0715  Email: pc_comments@juneau.org
Mail: Community Development, 155 S. Seward St, Juneau AK 99801
Printed April 30, 2019

HEARING DATE & TIME
7:00 pm, May 28, 2019

You may testify and bring
up to 2 pages of written
material (15 copies) in City
Hall’s Assembly Chambers,
155 S. Seward St., Juneau.

May 29

The results of
the hearing
will be posted
online.

Case Nos.: USE2019 0010 & VAR2019 0002
Parcel No.: 8B3701040090
CBJ Parcel Viewer: http://epv.juneau.org
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PLANNING COMMISSION
NOTICE OF DECISION
Date:
Case No.:

May 30, 2019
USE2019 0010

Ronald Aline & Sandra Garcia-Aline
P.O. Box 23031
Juneau, AK 99802
Proposal:

A Conditional Use Permit for an accessory apartment above a detached garage
on an undersized lot

Property Address:

19933 Cohen Drive

Legal Description:

Tee Harbor Alaska, Block 4, Lot 9

Parcel Code Number: 8B3701040090
Hearing Date:

May 28, 2019

The Planning Commission, at its regular public meeting, adopted the analysis and findings listed in the
attached memorandum dated May 20, 2019, and approved an accessory apartment above a detached
garage to be conducted as described in the project description and project drawings submitted with the
application.
Attachments: May 20, 2019, memorandum from Amy Liu, Community Development, to the CBJ
Planning Commission regarding USE2019 0010.
This Notice of Decision does not authorize construction activity. Prior to starting any project, it is the
applicant’s responsibility to obtain the required building permits.
This Notice of Decision constitutes a final decision of the CBJ Planning Commission. Appeals must be
brought to the CBJ Assembly in accordance with CBJ 01.50.030. Appeals must be filed by 4:30 P.M. on
the day twenty days from the date the decision is filed with the City Clerk, pursuant to CBJ 01.50.030 (c).
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Any action by the applicant in reliance on the decision of the Planning Commission shall be at the risk
that the decision may be reversed on appeal (CBJ 49.20.120).
Effective Date:

The permit is effective upon approval by the Commission, May 28, 2019.

Expiration Date:

The permit will expire 18 months after the effective date, or November 28, 2020, if
no Building Permit has been issued and substantial construction progress has not
been made in accordance with the plans for which the development permit was
authorized. Application for permit extension must be submitted thirty days prior to
the expiration date.

Project Planner:

________________________________
Amy Liu, Planner
Community Development Department

________________________________
Benjamin Haight, Chair
Planning Commission

________________________________
Filed With Municipal Clerk

5/31/2019
_________________
Date

cc:

Plan Review

NOTE: The Americans with Disabilities Act (ADA) is a federal civil rights law that may affect this development project. ADA regulations
have access requirements above and beyond CBJ-adopted regulations. Owners and designers are responsible for compliance with
ADA. Contact an ADA - trained architect or other ADA trained personnel with questions about the ADA: Department of Justice (202)
272-5434, or fax (202) 272-5447, NW Disability Business Technical Center (800) 949-4232, or fax (360) 438-3208.
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DATE:

May 17, 2019

TO:

Planning Commission

FROM:

Tim Felstead, Planner
Community Development Department

FILE NO.:

PDF2019 0001

PROPOSAL:

A major amendment to Montana Creek West Planned Unit Development
(PUD) to allow subdivision of two lots (Lots 5 and 11) into four lots

GENERAL INFORMATION
Applicant:

Roscoe G Bicknell III & Roscoe Bicknell IV

Property Owner:

Roscoe G Bicknell III & Roscoe Bicknell IV

Legal Description:

Montana Creek West 2B, Lots 5 and 11,

Parcel Code No.:

4B2901160405 and 4B2901160411 respectively

Site Size:

7,218 square feet (0.1637 acres) and 8,306 square feet (0.1907
acres) respectively

Comprehensive Plan Future
Land Use Designation:
Urban Low Density Residential (ULDR)
Zoning:

D3

Utilities:

Public Water/Public Sewer

Access:

Timberwolf Lane or Glacier Bear Boulevard

Existing Land Use:

Vacant

Surrounding Land Use:

North – Vacant (D3)
South – Single-family dwelling (D3)
East – Single-family dwelling or vacant lot (D3)
West – Glacier Bear Boulevard Right-of-Way; Vacant lots (D3)
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VICINITY MAP

ATTACHMENTS
Attachment A – Application including narrative and preliminary plat
Attachment B – Public notice
Attachment C – Staff report, Notice of Decision, and minutes from original PUD approval
Attachment D – Preliminary and final plat staff report, associated Commission minutes, and
plat for Montana Creek West, Phase 2B
Attachment E – Photo of homes developed on two lots in Montana Creek West PUD that have
been similarly subdivided
Attachment F – Compiled public comments
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PROJECT DESCRIPTION
The applicants are proposing to further subdivide two lots into four lots within the Montana Creek
West Planned Unit Development (PUD). Each existing lot would be subdivided into two lots (Lots 5
and 11). Lot 5 would be divided into a 2,855 square foot lot and a 4,364 square foot lot, while Lot
11 would be divided into a 3,559 square foot lot and a 4,747 square foot lot. This would be an
amendment to the existing PUD approval. This amendment must be approved for the associated
major subdivision to be approved (SMP2019 0002 and SMF2019 0001).
BACKGROUND
The Montana Creek West PUD was first approved in 2005 (see attached Notice of Decision for
SUB2005-00048). The PUD was split into 4 phases of development – Phases 1 to 4. Phase 2 was
split into two sub-phases – Phase 2A and 2B. The subject amendment concerns two lots within
Phase 2B. Phases 3 and 4 have yet to be reviewed by the Planning Commission.
Typically, a PUD is reviewed twice by the Planning Commission, once for preliminary approval and
once for final approval. It appears that only a major subdivision review has been undertaken in the
past for the final approval of the various phases. This process has been corrected for this
amendment.
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The following summarizes the PUD/subdivision permit history of the Montana Creek West PUD.
SUB2005-00048
Total of dwelling
units approved in
the entire PUD 114
Dwelling Units

Preliminary approval of Montana Creek West PUD layout and lot sizes including
Phase 1 – 28 lots each with one dwelling unit. Median lot size 7,171 square feet.
Phase 2 – 24 lots with one dwelling unit each plus 3 lots possibly with duplexes.
Median lot size 6,300 square feet.
Phase 3 – 18 lots with one dwelling unit each plus 7 lots possibly with duplexes.
Median lot size of 11,100 square feet.
Phase 4 – 6 lots each with a four-plex.
Several PUD plat notes required including specifying how many dwelling units were
allowed on each lot.
Approved reduced setbacks from standard D3 setbacks.

SUB2006-00018
Final approval of Phase 1.
Total dwelling units
approved in Phase
1 is 28
SUB2007-00006
Total dwelling units
approved in Phase
1 is increased to 30.

Modified all lots in the Phase 1 plat (including parent lots for later phases)
Removed option of zero foot setback on one side of lot with ten feet on remaining
side. Replaced with 5 foot side yard setback for all lots.
Drainage easements were modified. Altered perimeter drainage easement along
southern lot line of Phase 1 and replaced 10 foot common lot line drainage easements
with an easement 5 feet either side of common property lines.
Plat also included subdivision of Lots 17 and 25, Phase 1. Lot 17A is immediately
abutting what will be Lot 5B, Phase 2 if approved by this permit. The additional
dwelling units approved in Phase 1 as a result of the additional lots were removed
from Phase 4 by limiting two of the four-plex lots to triplexes.

SUB2007-00029

Phase 1 plat amended to allow an increase in maximum lot coverage from 35%
(standard for D3 zoning) to 50%. This change in maximum lot coverage was for all
lots in Phase 1 including the lot that would be the parent lot for Phases 2, 3 and 4
and so carries forward to all lots in the PUD.

SMP2012-0001/
SMF2013-0001
Total number of
dwelling units
approved for
Phases 1 and 2A is
42.

Phase 2A approval. Divides Phase 2 into Phase 2A and Phase 2B. Approves
additional 12 lots.
Sidewalk locations are modified. Sidewalk on one side of street required.
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SMP2015-0004/
SMF2015-0006
Total number of
dwelling units
approved for
Phases 1, 2A and
2B is 57, or 60 if
original approval
of duplexes
allowed.

Phase 2B is approved. Approves 15 lots.

MIP2016-0017/
MIF2016-0010

Lot line adjustment of Lots 7, 8, 9, and 10, Phase 2B.

Sidewalk is modified to connect with Phase 2A modified sidewalk.
Draft plat does not update plat note from Phase 2A regarding number of dwelling
units allowed on each lot despite original approval allowing 3 lots in this phase to have
duplexes.
Request not to connect the street to Phases 3 and 4 is denied.

PUD Plat note regarding number of dwellings is correct since the four lots were only
allowed 1 dwelling in original PUD approval.

While the Montana Creek West PUD is zoned D3, the lot sizes within the Phases to date are less
than the D3 minimum lot size of 12,000 square feet. This reduction in lot size was approved by the
Planning Commission with the original PUD approval in 2005. It allows the same number of
dwelling units that would have been able to fit onto the entire PUD site to be located on a smaller
portion of the PUD site. The PUD was designed to preserve wetlands and shift development away
from a flood hazard zone. Lot 29 of Phase 1 of the PUD was set aside to this end while also
providing common open space dedicated to residents of the PUD. The dwellings that could have
been located in the area covered by Lot 29 were instead shifted to the remaining portion of the
PUD through a mix of smaller lot sizes and the allowance of multi-family dwellings.
The largest lot size in Phases 1, 2A and 2B is 12,698 square feet and the smallest is 2,810 square
feet. The majority of the lots are between 6,000 and 8,000 square feet in size.
Water and sewer utilities as well as streets within the PUD are maintained by CBJ.
Although this subdivision will only result in four lots, PUD provisions in CBJ 49.15.620(a) require a
subdivision within a Planned Unit Development to be reviewed as a major subdivision:
General procedure. A proposed planned unit development shall be reviewed according to the
requirements of section 49.15.330, conditional use permit, and in the case of an application
proposing a change in the number or boundaries of lots, section 49.15.402, major subdivisions,
except as otherwise provided in this article. Approval shall be a two-step process, preliminary
plan approval and final plan approval. In cases involving a change in the number or boundaries
of lots, the preliminary and final plat submissions required by section 49.14.430 shall be
included with the preliminary and final plan submissions required by this chapter.

Packet Page 318 of 650

Planning Commission
File No.: PDF2019 0001
May 17, 2019
Page 6 of 14
Additionally, per CBJ 49.15.660(c), the proposed subdivision is considered a major amendment to
the existing PUD approval:
(c) Major amendment. All other amendments shall be reviewed by the commission upon
payment of a filing fee and in accordance with the requirements of the original plan approval.
Separate staff reports addressing the technical review of the preliminary and final plats for the
major subdivision approval are provided for SMP2019 0002 and SMF2019 0001.
Plat note on number of dwellings allowed - The original 2005 PUD approval Notice of Decision had
a number of conditions regarding plat notes (see Attachment C). One plat note was required to
indicate how many dwellings were allowed on each lot (Condition 1), and another plat note was
required to state 'no additional dwelling units are allowed on lots beyond what is indicated'
(Condition 15). After reviewing the staff report and minutes regarding the preliminary PUD
approval, staff has determined that the intention of these two plat notes was to track the number
of dwelling units within the entire PUD as the phases were approved.
The PUD was intended to be constructed in phases with a final approval for each phase. Phase 2
has been further split into Phase 2A and 2B. The relevant plat notes on Phase 1 and Phase 2A
correctly indicated that only one dwelling unit per lot was approved per the original PUD review.
However, Phase 2B contains three lots that were identified for duplexes (i.e. two dwelling units per
lot) in the original 2005 PUD review. These lots were Lots 13, 22, and 23 in the original PUD plan
and correspond to Lots 11, 5, and 6 respectively in the Phase 2B final plat - see Attachment D.
Unfortunately, the same plat note that correctly specified 'one dwelling per lot' on the Phase 1 and
Phase 2A plats was duplicated on the Phase 2B plats. The applicants did not restate in their Phase
2B application that there would be two dwelling units on Lots 11, 5 and 6. Staff did not discuss this
in the staff report, nor was it reflected in the minutes of the Commission meeting.
The developer now wants to subdivide two of the lots that were originally designated as duplex
lots. Subdividing would effectively result in two dwellings on these existing lots which could be
deemed to contradict the plat note requiring only one dwelling unit per lot. However, the
resulting number of dwelling units would be in keeping with the original PUD approval.
Per CBJ 49.15.412(b), if there are restrictions on use of all or part of the property subdivided, a plat
note should be added to the plat. Such plat notes are in favor of both the municipality and the
public. The municipality may choose not to enforce plat notes. In addition, a specifically affected
member of the public may pursue the enforcement of the plat note as a civil matter. When a plat
note required by the Planning Commission is in question, the Commission can review the
prescribed plat notes under an appropriate permit (e.g. major subdivision, or in this case a PUD
amendment).
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Based on a review of relevant staff reports and associated minutes, staff recommends that the
Commission recognize that the omission of duplexes in PUD Note 1 of the Phase 2 subdivision
was in error and that two dwelling units in the form of a duplex should have been allowed on
this lot. Acknowledging this error is relevant to the subsequent analysis. For clarity for future
review of development in this subdivision, staff recommends that the dwelling unit discrepancy
between what was approved in the 2005 review and the final Phase 2B is acknowledged.
ANALYSIS
Project Site – The proposed subdivision is within the Montana Creek West PUD of Montana Creek
Road. Though zoned D3, due to the clustering mentioned above, the PUD has to date been
developed with single family dwellings with a style and spacing of homes that would be more
typical in a D5 zoning district.
Project Design - The proposed subdivision would create lots that are smaller than most lots within
the constructed phases of the PUD although similar subdivision of two corner lots creating similar
size lots has previously occurred during a replat of Phase 1. These lots have been developed and
photos of these developments are provided in Attachment E. Assuming the Commission accepts
staff’s determination that the two subject lots are already approved to have duplexes on them, the
subdivision would not allow for any additional ‘primary’ dwelling units than would be allowed
when the PUD was first approved.
Planned Unit Development Design Standards - CBJ49.15.670 establishes requirements for PUD’s
such as a perimeter buffer, common open space, landscaping, and vegetative cover. The
requested amendment does not propose to change any of these design features.
Traffic – The subdivision would not increase the number of dwelling units beyond what was
originally approved for the PUD.
Parking and Circulation – Two parking spaces are required for each single family dwelling. Each
proposed lot would be able to accommodate two parking spaces (which may include garage
spaces). Parking would likely require ‘back-out parking’. Per CBJ 49.40.230(b)(7), the Director has
determined that back-out parking would be approved during the building permit review process
for the single family homes that will be constructed on the proposed lots.
Each lot would have its own driveway access directly from the right-of-way (either Glacier Bear
Boulevard or Timberwolf Lane). Based on the submitted plans, CBJ Engineering has determined
that driveways could meet CBJ requirements.
Noise - The proposed development is not expected to create noise impacts to the neighborhood
beyond those expected in a D-3 zoning district.
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Public Health or Safety – There is no evidence that the subdivision would negatively impact public
health or safety. The subdivision would not impact the provision of light and air to neighboring
properties. The subdivision would not impact existing fire access from the existing right-of-ways;
fire access requirements were addressed in the original PUD approval with the known second
access to Phase 3 of the PUD allowing for more than 30 dwelling units on one access in earlier
phases. Building permits would be required when the lots are developed. The subject lots are
outside of the flood hazard zone.
Habitat – No habitat regulated by the CBJ Land Use Code would be affected by the proposed
subdivision.
Property Value or Neighborhood Harmony – The subdivision will not allow development that is
out of character with adjacent properties. One lot on Glacier Bear Boulevard has already been
similarly subdivided. The CBJ Assessor notes that the lot sizes would be smaller than most in the
subdivision, but the use would be similar and the subdivision would not have any significant impact
on the rest of the neighborhood.
Public notice was sent out to all property owners within the entire PUD. One member of the
public commented that they did not wish to see duplexes on the subdivided lots but did support
the subdivision if they were to be single family dwellings (see Attachment F).
Compliance with Conditions of Preliminary Approval – As mentioned above, the original PUD
approval had conditions that were required to be met for approval of each phase. Many of those
conditions are relevant to this requested amendment and relate to notes required on the
associated subdivision plat. The conditions are identified below, with the relevancy of each to the
requested amendment indicated:
1. The total number of dwelling units allowed in the subdivision shall not exceed 114-units, and they shall
be distributed as shown on the attached drawing entitled "proposed structure location".
The number of dwelling units has been tracked throughout the PUD phases. The approval of the
amendment would be in keeping with the dwelling unit distribution approved under the original review.
The requirement to adhere to proposed structure locations was removed when the setback requirements
for the PUD were amended.
2. Prior to Final Plat approval the number of dwelling units allowed per a lot must be identified on plat.
PUD Plat Notes #1 and #5 on the associated subdivision plat address this.
3. There shall be no disturbance or development within 25-feet of the exterior boundary of Montana Creek
West PUD. Fences, sheds, decks, patios, and all other structures are not being allowed in the perimeter
buffer. Disturbance to this buffer is limited to selective trimming of branches, and small bushes.
This condition of approval is one that limits development around the exterior of the PUD. The subject lots

Packet Page 321 of 650

Planning Commission
File No.: PDF2019 0001
May 17, 2019
Page 9 of 14
are not on the perimeter of the PUD.
4. Final Plat shall contain a note stipulating the requirements of Condition #3.
The PUD Plat Note #2 on the associated subdivision plat has been carried forward to the associated
subdivision plat for consistency with previous plats.
5. Final Plat shall contain a note stipulating the requirements of Ordinance of 2005-31.
The Ord. 2005-31 rezone ordinance had conditions regarding the development of wetlands and in the
flood zone. It does not relate to the subject lots. But the plat note has been carried forward and is
addressed in PUD Plat Note #3, on the associated plat.
6. An easement in favor of the residents of Montana Creek West PUD shall be dedicated on all common
open spaces, and the purpose of such easement shall be to provide access for recreational uses, and
allow for the development of hiking/walking trails.
PUD Plat Note #4 on the associated subdivision plat addresses this. The note was updated to reference
the parent subdivision (Phase 2B) that originally granted this access.
7. Final plat shall contain a note stipulating the requirements of Condition #6.
PUD Plat Note #4 on the associated subdivision plat addresses this.
8. Final Plat shall show the floodplain boundary.
The subject lots are outside of the flood zone and this plat note is not applicable. It has not been required
for the associated subdivision plat.
9. A 10-foot maintenance easement shall be dedicated on the lot adjacent to the lot whereon structures
are situated on the common lot line; such easement shall extend the length of the lot.
This condition is no longer applicable. The 10-foot easement requirement was removed when new
setbacks and drainage easement language was approved for the PUD. The note regarding 5-foot drainage
easements on either side of the common property lines has been carried forward to the associated
subdivision plat.
10. Final Plat shall show and describe maintenance easement required by Condition #9.
The relevant drainage easement note is provided under General Note #10.
11. Final Plat shall not be approved until temporary cul-de-sacs are provided, where necessary (as
determined by CBJ Community Development) for each phase of the development.
No temporary cul-de-sacs are necessary for this amendment.
12. Final Plat shall not be approved until a ROW is dedicated to the adjacent Barrett parcel to the south as
shown in Submittal dated January 11, 2006, or until an easement over parcel "A" in favor of CBJ for the
construction of Rights of Way is recorded.
This is not applicable to the subject amendment, but it should be noted that a right-of-way has been
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platted to the ‘Barrett’ parcel during Phase 1.
13. Prior to issuance of a grading permit or PFT, the developer must submit a drainage plan and
construction drawings illustrating all public improvements. Such plans must include provisions for
addressing stormwater runoff during construction, and be approved by the CBJ Engineering
Department.
A construction and drainage plan has been accepted by CBJ Engineering during the review of the
associated subdivision plat.
14. Proposed building envelope shall be shown on the Final Plat for each lot within the PUD.
This is no longer applicable as the building area requirement was removed with the approval of alternative
setbacks.
15. Final plat shall contain a note indicating, "No additional dwelling units are allowed on lots beyond what
is indicated."
PUD Plat Note #5 on the associated subdivision plat addresses this. An accessory apartment may be
applied for through the Conditional Use Permit process for the subject lots. Accessory apartments do not
count toward density as they are accessory uses and the purpose of PUD Note 5 was to ensure that the
number of primary dwelling units that count toward density were not exceeded for the PUD. Any lot in
the Montana Creek West subdivision that is undersized for the D3 zoning district would be required to
meet CBJ 49.25.510(k).
16. With the exception of parks and public trails, all development within this PUD must be setback from the
exterior boundary of this development at least 25-feet.
This is not applicable to the subject amendment but has been carried forward from previous plats for
consistency and is PUD Plat Note #6 on the associated subdivision plat.
17. Building setbacks for proposed development shall be those recommended by staff in this report.
Building setbacks were amended following the original PUD approval. PUD Plat Note #7 on the associated
subdivision plat shows these amended setbacks.
18. Required building setbacks shall be noted on the final plat
PUD Plat Note #7 on the associated subdivision plat shows these amended setbacks.
19. Prior to Final Plat approval the developer must:
a. Verify the existing contents and depths of the pond to the satisfaction of the CBJ Engineering
Department - prior to any more filling.
b. All existing organics must be removed from the ponds prior to the commencement of any filling.
c. The developer must submit engineered plans for filling the dredge ponds; such plans must be
approved by the Engineering Department and include calculations that address liquefaction in a
seismic event, as well as static loading. Recommended methods for achieving consolidation may
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include surcharging, vibroflotation, and or other methods proposed by the developers Engineer and
approved by the CBJ Engineering Department.
d. All fill must be placed in accordance with such engineered plan.
e. The developers Engineer must verify consolidation at all depths after filling efforts are complete, and
identify methods for such.
f. An appropriate bond and inspection fee will be required to guarantee for the satisfactory completion
of such fill.
This condition is not relevant to the proposed amendment. This condition refers to pond impacts in
Phases 3 and 4.
20. The restoration plan submitted with USE1999-00016 shall remain a permit requirement until such time
that the applicant provides the necessary engineered drawings for the filling of the dredge ponds, and
provides the necessary bonding to guarantee for such.
Filling of dredge ponds in the vicinity of the subject lots was addressed during the review of Phase 2B.
21. Advisory: the applicant is required to submit a storm water and pollution prevention plan with the
Alaska Department of Environmental Conservation.
Advisory only - no action is necessary for compliance.
22. Prior to final plat approval for Phase 3, Parcel "A" (no development zone), shall have a conservation
easement placed on it and such parcel shall be deeded to a non-profit organization of the developers
choice, as approved by the director of CDD.
This condition is not relevant to the subject amendment.
23. CBJ Parks and Recreation department must approve park design that will be built by developer and
dedicated to CBJ.
This condition is not relevant to the subject amendment; it applies to future phases wherein the developer
will be restoring the subject pond and constructing a park.
Conformity with Adopted Plans 2013 Comprehensive Plan
The Comprehensive Plan provides a 20-year outlook on how the community should be developed,
preserved, or maintained. The Plan designates areas of land for general uses. The Comprehensive
Plan designates the subject neighborhood as Urban Low Density Residential (ULDR), which is
defined as urban or suburban lands with detached and attached single family residences,
bungalow housing, etc. at densities of 1-6 units per acre. Commercial uses are allowed but should
be at a residential scale. The project will continue the construction of single family homes at a
density of up to three units per acre. The project is consistent with the ULDR land designation.

Packet Page 324 of 650

Planning Commission
File No.: PDF2019 0001
May 17, 2019
Page 12 of 14
The Comprehensive Plan recommends many policies pertaining to the need for more housing
opportunities for the community due to a severe housing shortage. The following policies of
the Comprehensive Plan are germane to the proposal:
POLICY 4.2. TO FACILITATE THE PROVISION OF AN ADEQUATE SUPPLY OF VARIOUS HOUSING TYPES
AND SIZES TO ACCOMMODATE PRESENT AND FUTURE HOUSING NEEDS FOR ALL ECONOMIC
GROUPS. (Page 37)
POLICY 10.1. TO FACILITATE AVAILABILITY OF SUFFICIENT LAND WITH ADEQUATE PUBLIC FACILITIES
AND SERVICES FOR A RANGE OF HOUSING TYPES AND DENSITIES TO ENABLE THE PUBLIC AND
PRIVATE SECTORS TO PROVIDE AFFORDABLE HOUSING OPPORTUNITIES FOR ALL JUNEAU
RESIDENTS. (Page 129)
POLICY 10.2. TO ALLOW FLEXIBILITY AND A WIDE RANGE OF CREATIVE SOLUTIONS IN RESIDENTIAL
AND MIXED USE LAND DEVELOPMENT WITHIN THE URBAN SERVICE AREA.
(Page 130)

The proposal will provide for more residential development in an area with public utilities in a PUD
that allows for flexible lot configurations. The proposal is consistent with the Comprehensive Plan.
FINDINGS
CBJ §49.15.330 (e)(1), Review of Director's Determinations, states that the Planning Commission
shall review the Director's report to consider:
1. Whether the application is complete;
2. Whether the proposed use is appropriate according to the Table of Permissible Uses;
and
3. Whether the development as proposed will comply with the other requirements of this
chapter.
The Commission shall adopt the Director's determination on the three items above unless it finds,
by a preponderance of the evidence, that the Director's determination was in error, and states its
reasoning for each finding with particularity.
CBJ §49.15.330 (f), Commission Determinations, states that even if the Commission adopts the
Director's determination, it may nonetheless deny or condition the permit if it concludes, based
upon its own independent review of the information submitted at the public hearing, that the
development will more probably than not:
1. Materially endanger the public health or safety;
2. Substantially decrease the value of or be out of harmony with property in the neighboring
area; or,
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3. Not be in general conformity with the comprehensive plan, thoroughfare plan, or other
officially adopted plans.
Per CBJ §49.15.330 (e) & (f), Review of Director's & Commission’s Determinations, the Director
makes the following findings on the proposed development:
1. Is the application for the requested Conditional Use Permit complete?
Yes. Staff finds the application contains the information necessary to conduct full review of the
proposed operations. The application submittal by the applicant, including the appropriate fees,
substantially conforms to the requirements of CBJ Chapter 49.15.
2. Is the proposed use appropriate according to the Table of Permissible Uses?
Yes. The requested permit is appropriate according to the Table of Permissible Uses. The permit is
listed at CBJ 49.25.300, Section 1.110 for the D3 zoning district.
3. Will the proposed development comply with the other requirements of this chapter?
Yes. The proposed development complies with the other requirements of this chapter. Public
notice of this project was provided in the May 17 and May 27, 2019, issues of the Juneau Empire's
"Your Municipality" section, and a Notice of Public Hearing was mailed to all property owners
within 500 feet of the subject parcels. Moreover, a public notice sign was posted on the subject
parcels, visible from the public right-of-way.
4. Will the proposed development materially endanger the public health or safety?
No. There is no evidence that the proposed amendment, with conditions, will endanger the public
health or safety.
5. Will the proposed development substantially decrease the value of or be out of harmony with
property in the neighboring area?
No. There is no evidence that the proposed amendment, with conditions, will decrease the value
or be out of harmony with properties in the neighboring area.
6. Will the proposed development be in general conformity with the land use plan,
thoroughfare plan, or other officially adopted plans?
Yes. The proposed development, with the proposed amendments, is in general conformity with
CBJ Title 49 of the Comprehensive Plan.
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Per CBJ §49.70.900 (b)(3), General Provisions, the Director makes the following Juneau Coastal
Management Program consistency determination:
7. Will the proposed development comply with the Juneau Coastal Management Program?
N/A.
RECOMMENDATION
Staff recommends that the Planning Commission adopt the Director's analysis and findings and
APPROVE the requested amendment to Planned Unit Development Permit SUB2005-00048 and
SMF2015-0016. The permit would allow the subdivision of Lots 5 and 11 within Phase 2 of the
Montana Creek West Planned Unit Development. The approval is subject to the following
conditions:
1. Approval of a major subdivision permit (SMP2019 0002 and SMF2019 0001) by the
Planning Commission.
2. Prior to recording of the associated subdivision plat, it needs to be made clear that the
restriction to one dwelling on Lots 5, 6, and 11 was an oversight during the Phase 2B
subdivision. Planned Unit Development Plat Note #1 shall be amended regarding the
number of dwelling units per lot.
The plat note should additionally state that the limitation on the number of dwelling units
on the Phase 2B plat should have identified that Lots 5, 6, and 11, Phase 2B, were originally
approved as potential duplex lots (i.e. two dwelling units) under the 2005 preliminary
approval of the PUD.
3. Prior to recording of the associated subdivision plat, add a plat note under Planned Unit
Development Notes stating that the maximum lot coverage for the Planned Unit
Development is 50%. This will ensure future building permit reviews do not mistakenly
require the standard that normally applies in D3 zoning.
4. Prior to recording of the associated subdivision plat, it needs to be made clear that the
restriction to one dwelling unit does not preclude accessory apartments. Planned Unit
Development Plat Note #5 shall be amended. The plat note should additionally state that
accessory apartments may be allowed in accordance with CBJ 49.25.510(k) ‘Accessory
Apartments’.
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Invita on to Comment
On a proposal to be heard by the CBJ Planning Commission

Your Community, Your Voice

155 S. Seward Street Juneau, Alaska 99801

NT
MO

Proposed Subdivision
Amendment on
Timberwolf Lane

A
AN
K
EE
CR

TIMBERWOLF LN

TO:

RD

LONE WOLF DR

An application has been submitted for consideration and public hearing by the
Planning Commission for a major amendment to Montana Creek West Phase 2B
to allow subdivision of two (2) lots into four (4) lots located on Timberwolf Lane
in a D3 Zone.

TIMELINE

Staﬀ Report expected to be posted Monday, May 20, 2019 at
h ps://beta.juneau.org/assembly/assembly‐minutes‐and‐agendas
Find hearing results, mee ng minutes and more here as well.

Now through May 6, 2019

May 7 through 12 noon, May 24

Comments received during
this period will be sent to the
Planner, Tim Felstead, to be
included in the staﬀ report.

Comments received during this period
will be sent directly to Commissioners
to read over the weekend in
prepara on for the hearing.

Phone: (907)586‐0715  Email: pc_comments@juneau.org
Mail: Community Development, 155 S. Seward St, Juneau AK 99801
Printed April 30, 2019

HEARING DATE & TIME
7:00 pm, May 28, 2019

You may tes fy and bring
up to 2 pages of wri en
material (15 copies) in City
Hall’s Assembly Chambers,
155 S. Seward St., Juneau.

May 29

The results of
the hearing
will be posted
online.

Case No.: PDF2019 0001; SMP2019 0002;
SMF2019 0001

Parcel No.: 4B2901160411; 4B2901160405
CBJ Parcel Viewer: h p://epv.juneau.org

Attachment B - Public Notice

Packet Page 351 of 650

Attachment C - PUD Approval

Packet Page 352 of 650

Attachment C - PUD Approval

Packet Page 353 of 650

Attachment C - PUD Approval

Packet Page 354 of 650

Attachment C - PUD Approval

Packet Page 355 of 650

Attachment C - PUD Approval

Packet Page 356 of 650

Attachment C - PUD Approval

Packet Page 357 of 650

Attachment C - PUD Approval

Packet Page 358 of 650

Attachment C - PUD Approval

Packet Page 359 of 650

Attachment C - PUD Approval

Packet Page 360 of 650

Attachment C - PUD Approval

Packet Page 361 of 650

Attachment C - PUD Approval

Packet Page 362 of 650

Attachment C - PUD Approval

Packet Page 363 of 650

Attachment C - PUD Approval

Packet Page 364 of 650

Attachment C - PUD Approval

Packet Page 365 of 650

Attachment C - PUD Approval

Packet Page 366 of 650

Attachment C - PUD Approval

Packet Page 367 of 650

Attachment C - PUD Approval

Packet Page 368 of 650

Attachment C - PUD Approval

Packet Page 369 of 650

Attachment C - PUD Approval

Packet Page 370 of 650

Attachment C - PUD Approval

Packet Page 371 of 650

Attachment C - PUD Approval

Packet Page 372 of 650

Attachment C - PUD Approval

Packet Page 373 of 650

Attachment C - PUD Approval

Packet Page 374 of 650

Attachment C - PUD Approval

Packet Page 375 of 650

Attachment C - PUD Approval

Packet Page 376 of 650

Attachment C - PUD Approval

Packet Page 377 of 650

Attachment C - PUD Approval

Packet Page 378 of 650

Attachment C - PUD Approval

Packet Page 379 of 650

Attachment C - PUD Approval

Packet Page 380 of 650

Attachment C - PUD Approval

Packet Page 381 of 650

Attachment C - PUD Approval

Packet Page 382 of 650

Attachment C - PUD Approval

Packet Page 383 of 650

Attachment C - PUD Approval

Packet Page 384 of 650

Attachment C - PUD Approval

Packet Page 385 of 650

Attachment C - PUD Approval

Packet Page 386 of 650

Attachment C - PUD Approval

Packet Page 387 of 650

Attachment C - PUD Approval

Packet Page 388 of 650

Attachment C - PUD Approval

Packet Page 389 of 650

Attachment C - PUD Approval

Packet Page 390 of 650

Attachment C - PUD Approval

Packet Page 391 of 650

Attachment C - PUD Approval

Packet Page 392 of 650

Attachment C - PUD Approval

Packet Page 393 of 650

Attachment C - PUD Approval

Packet Page 394 of 650

Attachment C - PUD Approval

Packet Page 395 of 650

Attachment C - PUD Approval

Packet Page 396 of 650

Attachment C - PUD Approval

Packet Page 397 of 650

Attachment C - PUD Approval

Packet Page 398 of 650

Attachment C - PUD Approval

Packet Page 399 of 650

Attachment C - PUD Approval

Packet Page 400 of 650

Attachment C - PUD Approval

Packet Page 401 of 650

Attachment C - PUD Approval

Packet Page 402 of 650

SUB2007-00006
Modification to PUD eliminating zero side yard setbacks and 10' easements and amending the
drainage easement along the 25' common southern property line.
Location:
9801 Lone Wolf Drive
Applicant:
Dan Miller
Staff report
Greg Chaney provided a staff report and PowerPoint presentation. He said that although it was a
fairly large Planned Unit Development (PUD), the proposed modification was relatively minor.
The 10’ easements along the zero setback property lines also included drainage easements, which
were necessary because if a house was built up to a property line, soil needed to be sloped away
from the foundation to direct water away from the house, which resulted in water being directed
onto neighboring lots. In those situations, he said drainage easements were necessary to ensure
that did not happen. With a 5’ side yard setback, drainage easements were not necessary since
each property owner would maintain drainage on their own lots, and they would not direct
surface water onto neighboring properties. Even though the drainage easement platted along the
rear of Lots 10 to 16 was larger than needed because of the pond, he stated that Ron King, the
CBJ Regulatory Engineer, discussed the situation with the adjacent property owner and
concluded the drainage easement might be removed from Lots 14 to 16. Therefore, he said the
proposal was to take the same separation distance with a property line down the middle, and a 5’
setback on either side, which was very common in subdivisions in the Mendenhall Valley D-5
zoned areas.
Public testimony
Joe Molburg of Bicknell Inc, 1790 Fritz Cove Road, representing the applicant, said the
easement for the property line was suggested during the permitting process, which they agreed
to. However, it has since proven to be burdensome during their attempt to work on each building
permit. He said they placed drainage through to Lot 16 to expedite the process, as not doing so
would have set them back one month behind an already late schedule. He said they intended to
have a survey completed in the near future so the drainage issue could be resolved.
John Etheridge, 5301 Blueberry Lane, said he owned the adjacent lot on Blueberry Lane that had
1/3 of the pond on it. He stated that he might have created the drainage easement because when
they began to build that development, it was fairly apparent that the City believed that Blueberry
Lane drain off flowed towards the Mendenhall Loop Road, which was reflected on the plats,
however it did not drain in that direction, and instead drained into the pond. He also believed
that was when the City completed the drainage easement for the no-disturb area. His concern
was in regards to Lot 12, as the Duran’s owned the property that sloped down from a fairly high
elevation to where the property was at the 25’ no-disturb area. Therefore, he said if they were to
fill out to where they could, it would have blocked off the drainage. However, if it was possible
to redirect that drainage, he did not have an issue with that as long as they did not manipulate the
no-disturb greenbelt area. Ms. Waterman asked staff to respond as to whether or not that was
possible. Mr. Chaney stated that staff recommended one Condition for adoption by the PC that
the CBJ Engineering Department would review the plat to verify the most appropriate location
for the new drainage easement along the rear of Lots 10 through 16, and in addition, Mr. King
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was aware of the drainage situation. He agreed with the applicant’s representative and Mr.
Etheridge’s testimony, and believed what was being proposed would work to everyone’s
satisfaction.
Public testimony was closed.
Staff recommendation: that the Planning Commission adopt the Director's analysis and findings
and grant the requested recommendation, with the following Condition:
1. CBJ Engineering Department will review the plat to verify the most appropriate location
for the new drainage easement along the rear of lots 10 through 16.
Commission action
MOTION: by Ms. Waterman, that the Planning Commission adopt the Director's analysis and
findings and grant the requested recommendation, which was subject to the condition outlined by
staff:
Ms. Waterman supported the motion.
There being no objection, it was so ordered, and SUB2007-00006 was approved.
Mr. Miller returned to his seat on the PC.
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Community Development
City & Borough of Juneau • Community Development
155 S. Seward Street • Juneau, AK 99801
(907) 586-0715 Phone • (907) 586-4529 Fax

DATE:

June 1, 2015

TO:

Planning Commission

FROM:

Eric Feldt, Planner II, CFM
Community Development Department

FILE NO.:

SMP2015 0004

PROPOSAL:

Montana Creek West Ph. 2B subdivision creating 16 lots.

GENERAL INFORMATION
Applicant:

Bicknell, Inc.

Property Owner:

Bicknell, Inc.

Legal Description:

Montana Creek West 2A Lot 30A

Parcel Code No.:

4-B29-0-116-040-0

Site Size:

16.9 Acres

Comprehensive Plan Future
Land Use Designation:
Urban Low Density Residential
Zoning:

D-3

Utilities:

Public Water and Sewer

Access:

Montana Creek Road

Existing Land Use:

Single Family Residential

Surrounding Land Use:

North – D-3; Vacant (Future Subdivision Phases)
South – D-3; Single Family Residential; Mendenhall Loop Rd
East – D-1; Single Family Residential; Trappers Lane
West – RR; Vacant CBJ Land
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Proposed Ph. 2B Design and Construction Drawings
Proposed Street Profile Design
2005 PUD Subdivision and Sidewalk Design
SUB2005-00048 Approval Letter
Project Narrative
2005 PUD Street Layout Ph. 1 and 2
CBJ CCF/R Fire Marshal Email
Applicant’s Ph. 2B Sidewalk Plan
Additional Submittals

PROPOSAL
The applicant seeks to build phase 2B of the Montana Creek Planned Unit Development (PUD)
subdivision located in the northern section of the Mendenhall Valley. The proposal is shown in
Attachments A and B. This is one of many remaining phases of the pre-approved subdivision
design. The overall subdivision design is provided in Attachment C, approved under case
SUB2005-00048 (see Attachment D).
The applicant’s design of phase 2B deviates from the pre-approved subdivision street design
due to high costs in street construction, utilities, and topographic challenges. The applicant
provided a detailed letter explaining reasons for this change in Attachment E. Deviating from
the original street design constitutes a Major Amendment to the approved 2005 Preliminary
Plan (Case # SUB2005-00048) under 49.15.660(c). This amendment warranted a Preliminary
Plat review. Typically, once a Preliminary Plat is approved for the whole subdivision each
subdivision phase requires only a Final Plat review unless amendments are proposed.
After staff informed the applicant that their proposed street design does not comply with local
fire codes, the applicant provided a street design consistent with the 2005 PUD subdivision
(Attachment F) but has a sidewalk design different than the PUD subdivision sidewalk plan.
Throughout the report, the applicant’s proposed street design is referred to as the ‘preferred’
plan (Attachment A).
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BACKGROUND
In 2006, the Planning Commission approved a Planned Unit Development (PUD) subdivision
called Montana Creek West through a Preliminary Plat review (case SUB2005-00048). This
multi-phase subdivision will establish a total of 114 dwelling units and 86 lots. This subdivision
was approved through major subdivision permits SUB2005-00048 (Preliminary Plat) and
SUB2006-00018 (Final Plat). The street and sidewalk locations were established during the
Preliminary Plat review and became ‘pre-approved’ for each phase of construction. The
applicant has completed the first phase and half of the second phase (phase 2A).
PUDs provide flexible subdivision designs by requiring additional open space, vegetative
buffers, and pedestrian pathways (49.15.670). The entire Montana Creek West subdivision was
afforded this flexibility. Nearly one-third of the overall subdivision must be preserved as
wetlands and riparian habitat, and thus, cannot be developed; while the remaining area was
allowed to be developed with a mixture of lot sizes and housing types. The overall density of
the subdivision complies with the allowable density of the D-3 zoning district (3 units per acre).
Subsequent phases of the Montana Creek West subdivision are required to be consistent with
the specific PUD and Major Subdivision standards, as well as any conditions established in the
original subdivision permits (SUB2005-00048 and SUB2006-00018). Also, each phase requires
additional subdivision review through the subdivision permitting process (49.15.650).
The proposal of Phase 2B is a Major Subdivision and thus must meet the standards of 1)
Preliminary Plat Approval (49.15.430) and later 2) Final Plat Approval (49.15.440). Both of these
approvals will be reviewed by the Planning Commission through the Conditional Use permitting
process. The Preliminary Plat approval (subject of this memorandum) establishes the
subdivision layout of parcels, roads, utilities, etc. for construction. Once construction is
finished, the second step (Final Plat approval) involves ensuring all improvements have been
completed per code and the recording of the subdivision plat.
THE PLANNED UNIT DEVELOPMENT PROCESS
A Planned Unit Development (PUD) is reviewed according to a two-step process: preliminary plan
approval and final plan approval. At this stage, the Planning Commission is being asked to approve the
preliminary plan for Phase 2B. The Commission shall approve a PUD preliminary plan if it meets the
requirements of section 49.15.330 (Conditional Use criteria) and:
(1)

The design effectively provides for clustered buildings, mixed uses, or mixed housing
types;
•
Staff: Through the preservation of nearly 1/3 of the overall subdivision site,
development is clustered to the east area. A mixture of single family and multifamily
are incorporated into different subdivision phases, as well as a neighborhood park.
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(2)

The development protects natural features and avoids natural hazards by reserving them
as undisturbed open space;
•
Staff: Lot 29 preserves nearly 12 acres of high value wetlands and sensitive
Montana Creek habitat.

(3)

The development is consistent with the land use code;
•
Staff: The density of the overall subdivision area is consistent with the D-3
allowance of 3 units per acre. The size of the PUD meets the minimum site area per
49.15.670(b). The uses of the Montana Creek West subdivision are allowed in PUDs.

(4)

The development incorporates boundary buffers sufficient to separate adjacent property
from dissimilar uses;
•
Staff: There is a 25–foot perimeter buffer along the exterior boundary of the
PUD.

(5)

Utilities proposed for connection to the City and Borough system meet City and Borough
standards, and all others are consistent with sound engineering practices, as determined
by the City and Borough engineering department;
•
Staff: Street extensions consist of public sewer, water, and storm sewer, as
reviewed and inspected by applicable CBJ departments.

(6)

The configuration of the development provides for economy and efficiency in utilities,
housing construction, streets, parking and circulation;
•
Staff: The subject memorandum discusses the utilities, housing construction,
street, and other elements of proposed phase 2B.

(7)

If the approval is for a phased development, that each phase is consistent with the
preliminary development plan and design of the entire planned unit development; and
•
Staff: The applicant’s preferred design of phase 2B is not consistent with the
2005 PUD subdivision design. The applicant’s explanation is provided under
Attachment E. However, the applicant did submit a design that is consistent with
the 2005 PUD subdivision.

(8)

Adequately addresses the cumulative impacts of the phased development on the
neighborhood and the natural environment.
•
Staff: Proposed phase 2B will not result in any negative cumulative impacts on
the neighborhood or natural environment.

ANALYSIS
Zoning
All proposed lots of phase 2B are similar in size and dimension to those existing in phases 1 and
2A, between 6,000 and 10,000 square feet in size and 90’ deep x 70’ wide (approximate). The
applicant’s preferred proposal consists of 16 lots; the 2005 PUD design submittal consists of 15 lots
because of the additional Glacier Bear Boulevard right-of-way space to the north. The variation of
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the number of lots is acceptable because future phases of the subdivision have not been built.
Therefore, the additional lot in phase 2B can be subtracted from future phases. This will allow the
subdivision’s overall density to be within the D-3 allowance.
Drainage
Phase 2B consists of wetlands, ponds, and a variety of vegetation. Future development will drain
toward the extended Timberwolf Lane and Glacier Bear Boulevard drainage systems. These streets
will continue the existing swales and underground drainage tiles to accommodate the additional
site and street drainage.

Glacier Bear Blvd.

Lone Wolf Dr.

Figure 1: Looking north at the temporary dead-end of Glacier Bear Boulevard. This road will be extended in
phase 2B. Lone Wolf Drive is to the immediate right (east). Picture taken by CDD staff on 4/6/15.

Wetlands
The preservation of Lot 29 for wetland preservation, open space, and riparian habitat of Montana
Creek was required as a condition of the rezoning (Ord. 2005-31: D-1 to D-3 (present zone)). This
preservation allows wetlands within phases of the developing part of the overall subdivision to
occur, as approved in 2005.
Habitat
Besides wetlands, there is no other habitat affected by phase 2B that is regulated by the Land Use
Code.
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Access
Under the applicant’s preferred design, Timberwolf Lane will be extended to Glacier Bear
Boulevard and make a loop. This design is a major amendment to the original 2005 PUD
subdivision layout (compare Attachment A to Attachment C) because it cuts off future road access
to northern sections of the subdivision. The applicant submitted a narrative explaining this change
(Attachment E). The design provided in Attachment F maintains the northward vehicular access
per the 2005 PUD subdivision layout.

Timberwolf Lane
Figure 2: Looking west along Timberwolf Lane towards the future street extension. The sidewalk, street
lights, and paved roadbed will continue with the new street section. Picture taken by CDD staff on 4/6/15.

As stated earlier, deviating from the original street design is a major amendment to the 2005
preliminary planned unit development plan. The original street design is provided in Attachment C.
Below is an excerpt from SUB2005-48 memorandum explaining the street and pedestrian
networks.
SUB2005-48 memorandum, Page 7
Pedestrian Circulation. The Montana Creek West PUD provides for pedestrian movement, as
required in the PUD Code, by providing sidewalks along all of the streets in the development.
While the final construction drawings for these improvements are not yet completed Roger Healy,
CBJ City Engineer, has reviewed the initial proposal (See Attached Plan Illustrating Pedestrian
Routes) and concurs that this alternative configuration will provide an adequate access, and
recommends that the Planning Commission waive the requirement for two parallel sidewalks and
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adopt this pathway as the preferred alternate. The ‘Pedestrian Routes’ illustration is Attachment
C in the subject memorandum.
Vehicular Circulation and Traffic. Each lot would be accessed via a public street built to current
city standards. CBJ Streets Superintendent, Mike Scott; and CBJ Fire Marshal, Rich Etheridge; have
both reviewed the proposed configuration and have found no problems with the street layout.
The two access points provide an alternative route into the subdivision in the event that access is
blocked at either one. While not shown on the current proposal it is the intent of the developer to
dedicate a ROW on the Southwest corner of the development, to the adjacent Barrett parcel. As
there is no development on this parcel at this time, staff recommends that the street not be built
until the adjacent subdivision is constructed. Delaying the construction of the street will provide
for greater flexibility in locating the ROW if it needs to be moved.
The applicant’s preferred proposal prompted CDD staff to solicit comments from CBJ Capital City
Fire and Rescue (CCF/R) Fire Marshal, Dan Jager, to ensure fire access and safety are met. Mr. Jager
stated in an email that a second access point to Montana Creek Road is required per section
D107.1 of 2009 International Fire Code. Mr. Jager’s email can be read under Attachment G. In
response to Mr. Jager’s comments, the applicant submitted Attachment F which consists of a
future access point along Montana Creek Road. This design meets local fire code and matches the
2005 preliminary subdivision design.
Traffic Analysis
There are two traffic design proposals: 1) Applicant’s preferred design (Attachment A), and 2) 2005
PUD Subdivision design (Attachment F). Each consists of different pedestrian connections. Staff
explains both proposals below.
Applicant’s Preferred Design – Figure 3
Under the applicant’s preferred design, all traffic in phases 1, 2A, and 2B will be restricted to one
access point along Montana Creek Road. A second access point to Montana Creek Road will be
made during future phases but will not be internally connected to phases 1, 2A, and 2B. This single
access is insufficient for fire code, and therefore, the applicant submitted a design matching the
2005 PUD subdivision. Since the applicant will extend Timberwolf Lane (CBJ-maintained street),
the street infrastructure will likely accommodate the residential traffic under the applicant’s
preferred design.
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Figure 3: Applicant’s preferred plan, showing Timberwolf Ln connecting to Glacier Bear Blvd to create
a loop. Staff’s recommended pedestrian pathway is shown as a dashed arrow; the applicant’s
pathway is shown as a solid arrow.

2005 PUD Subdivision Design – Figure 4
This design matches the 2005 PUD Subdivision design and provides vehicular connection
throughout the subdivision and access to a second egress/ ingress to Montana Creek Road. An
internal pedestrian sidewalk links all subdivision phases and a future park.

Figure 4: Street design of Phases 1 & 2 matching 2005 PUD subdivision layout.
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Pedestrian Access
In both the preferred and 2005 PUD subdivision designs, the existing five-foot wide sidewalk along
Timberwolf Street will be continued to Glacier Bear Boulevard. From there, each of the designs
differ.
Applicant’s Preferred Design – (Attachment A)
With the looping of Timberwolf Lane into Glacier Bear Boulevard, there will no longer be an
internal pedestrian linkage to the rest of the subdivision and future park. The sidewalk will be
extended southward along the east side of Glacier Bear Boulevard. To ensure pedestrian
connectivity is preserved, staff recommends a 10-foot wide paved pedestrian pathway be
established between Lots 12 and 13. This pathway would be designed to be halved along the
shared lot line and run the full depth and width of the two adjoining side yard setbacks. This would
ensure the buildable areas on the two lots are not reduced. This idea is consistent with 49.35.610
Walkways. The applicant disagrees with staff’s recommended pathway location and states that a
connection would be better served by building a pathway over the existing drainage easement
between Lots 2 and 3 near Montana Creek Road. This easement is shown in Attachment A. The
applicant’s narrative on this issue is provided in Attachment E.
Applicant’s Sidewalk Plan (Attachment H)
The applicant’s sidewalk plan establishes a sidewalk along the east side of Glacier Bear Boulevard.
This provides additional pedestrian connections, but it requires multiple crosswalks to other
sidewalks.
2005 PUD Sidewalk Design (Attachment C)
The 2005 sidewalk plan provides few street crossings throughout the entire subdivision and links
to both access points along Montana Creek Road. The applicant’s preferred sidewalk plan is
shorter and less expensive than the 2005 PUD sidewalk plan. However, it is less safe because it
requires pedestrians to cross more streets to reach other parts of the subdivision and future park.
ADOPTED PLANS
2013 Comprehensive Plan
The Comprehensive Plan provides a 20-year outlook on how the community should be developed,
preserved, or maintained. The Plan designates areas of land for general uses. The Comprehensive
Plan designates the subject neighborhood as Urban Low Density Residential (ULDR), which is
defined as urban or suburban lands with detached and attached single family residences,
bungalow housing, etc. at densities of 1-6 units per acre. Commercial uses are allowed but should
be at a residential scale. The project will continue the construction of single family homes at a
density up to three units per acre. The project is consistent with the ULDR land designation.
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The Comprehensive Plan recommends many policies pertaining to the need for more housing
opportunities for the community due to a severe housing shortage. The following policies of
the Comprehensive Plan are germane to the proposal:
POLICY 4.2. TO FACILITATE THE PROVISION OF AN ADEQUATE SUPPLY OF VARIOUS HOUSING
TYPES AND SIZES TO ACCOMMODATE PRESENT AND FUTURE HOUSING NEEDS FOR ALL
ECONOMIC GROUPS. Page 37.
POLICY 10.1. TO FACILITATE AVAILABILITY OF SUFFICIENT LAND WITH ADEQUATE PUBLIC
FACILITIES AND SERVICES FOR A RANGE OF HOUSING TYPES AND DENSITIES TO ENABLE THE
PUBLIC AND PRIVATE SECTORS TO PROVIDE AFFORDABLE HOUSING OPPORTUNITIES FOR ALL
JUNEAU RESIDENTS. Page 129
POLICY 10.2. TO ALLOW FLEXIBILITY AND A WIDE RANGE OF CREATIVE SOLUTIONS IN
RESIDENTIAL AND MIXED USE LAND DEVELOPMENT WITHIN THE URBAN SERVICE AREA.
Page 130.

The proposal will provide for more residential development in an area with public utilities in a PUD
that allows flexible lot configurations. The proposal is consistent with the Comprehensive Plan.
2009 Non-Motorized Transportation Plan
The goal of this Plan is to promote active transportation by guiding development of a community
wide bicycle and pedestrian network that can be used by all Juneau residents. The Plan acts as a
design guideline that recommends pedestrian amenities for existing and future development.
Though the Plan does not specifically mention Montana Creek West subdivision or Lone Wolf
Drive, it does state the following safety measures germane to the proposal:
• Sidewalks to be at least five wide with curb cuts or ramps at intersections w/ tactile
warning
• Narrower travel lanes to shorten the pedestrian crossing distance and slow traffic
• Additional street lights to increase visibility of pedestrians and bicyclists
• Tighten corner curb radii to slow traffic, shorten pedestrian crossing distances and provide
space for perpendicular curb ramps
• Crosswalks that are easy to see and last a long time. Continental or ladder style crosswalks
are marked with thick white lines perpendicular to the direction of travel, are easy to see
and long lasting.
Applicant’s Preferred Street Design (Attachment A)
As stated earlier, the applicant’s preferred design does not provide internal pedestrian access to
the north. This decreases pedestrian connectivity within the subdivision and lessens connections to
the future park within the subdivision. Therefore, the applicant’s preferred design does not meet
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the goals of the Non-Motorized Transportation Plan.
Applicant’s Sidewalk Plan (Attachment H)
The applicant’s sidewalk plan established a sidewalk along the east side of Glacier Bear Boulevard.
This provides additional pedestrian connections, but it requires multiple crosswalks to other
sidewalks.
2005 PUD Sidewalk Design (Attachment C)
The 2005 PUD sidewalk plan provides the most sidewalk connectivity and fewest street crossings,
compared to the applicant’s preferred designs. Therefore, the 2005 PUD design meets the goal of
the Non-Motorized Transportation Plan.
The applicant’s preferred street design and sidewalk design are not consistent with adopted
plans. The 2005 PUD subdivision and sidewalk designs are consistent with the adopted plans.
The applicant provided additional documents toward the closing of this memorandum. Staff did
not have time to fully address these comments in the subject report. These comments are
provided in Attachment I.
FINDINGS
CBJ 49.15.330 (e)(1), Review of Director's Determinations, states that the Planning Commission
shall review the Director's report to consider:
1. Whether the application is complete; and,
2. Whether the proposed use is appropriate according to the Table of Permissible Uses;
3. Whether the development as proposed will comply with the other requirements of this
chapter.
The Commission shall adopt the Director's determination on the three items above unless it finds,
by a preponderance of the evidence, that the Director's determination was in error, and states its
reasoning for each finding with particularity.
CBJ 49.15.330 (f), Commission Determinations, states that even if the Commission adopts the
Director's determination, it may nonetheless deny or condition the permit if it concludes, based
upon its own independent review of the information submitted at the public hearing, that the
development will more probably than not:
1. Materially endanger the public health or safety;
2. Substantially decrease the value of or be out of harmony with property in the neighboring
area; or,
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3. Not be in general conformity with the comprehensive plan, thoroughfare plan, or other
officially adopted plans.
Per CBJ 49.15.300 (e)(1)(A through C), Review of Director's Determinations, the Director makes the
following findings on the proposed development:
1. Is the application for the requested conditional use permit complete?
Yes. We find the application contains the information necessary to conduct full review of the
proposed operations. The application submittal by the applicant, including the appropriate fees,
substantially conforms to the requirements of CBJ Chapter 49.15.
2. Is the proposed use appropriate according to the Table of Permissible Uses?
Yes. A Planned Unit Development is permitted in the D-3 zoning district, according to 49.15.610(a).
3. Will the proposed development comply with the other requirements of this chapter?
Yes. The proposed subdivision complies with the other requirements of this chapter. Public notice
of this project was provided in the May 29th and June 8th 2015 issues of the Juneau Empire's "Your
Municipality" section, and a Notice of Public Hearing was mailed to all property owners within 500
feet of the subject parcel. Moreover, a Public Notice Sign was posted on the subject parcel, visible
from the public right of way.
4. Will the proposed development materially endanger the public health or safety?
Applicant’s Preferred Street and Sidewalk Designs
Yes. According to the CCF/R Fire Marshal, Dan Jager, the applicant’s preferred design does not
meet current fire code because a street connection to an additional access point for this phase is
required. The applicant’s sidewalk design requires multiple street crossings and can increase
pedestrian injury.
2005 PUD Subdivision Design
No. The 2005 PUD design will not materially endanger the public health or safety because it meets
local fire code with future connections to a second access point.
5. Will the proposed development substantially decrease the value of or be out of harmony with
property in the neighboring area?
No. The proposed lots are similar in size and dimensions of those existing and will not result in
substantially decreasing the value of or be out of harmony with property in the neighboring area.
6. Will the proposed development be in general conformity with the land use plan,
thoroughfare plan, or other officially adopted plans?
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Applicant’s Preferred Street and Sidewalk Designs
No. The applicant’s preferred design does not conform to the goals of the Non-Motorized
Transportation Plan because pedestrian connectivity is decreased for residents within the
subdivision and to the future park.
2005 PUD Subdivision Design
Yes. The 2005 PUD street and sidewalk design meet the goal of the Non-Motorized Transportation
Plan and Comprehensive Plan.
Per CBJ §49.70.900 (b)(3), General Provisions, the Director makes the following Juneau Coastal
Management Program consistency determination:
7. Will the proposed development comply with the Juneau Coastal Management Program?
Yes. With the preservation of Lot 29 for wetland habitat, the remaining part of the subdivision is
allowed to be developed, according to the original subdivision approval (SUB2005-00048).
RECOMMENDATION
Applicant’s Preferred Street & Sidewalk Designs
Staff recommends that the Planning Commission adopt the Director's analysis and findings and
deny the requested Preliminary Plat permit because it does not meet all findings.
2005 PUD Subdivision Design
Staff recommends approval of the 2005 PUD street and sidewalk design, and the conditions stated
in the SUB2005-00048 notice of decision.
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6205 GLACIER HWY. «» JUNEAU, ALASKA 99801
PHONE: 907-780-6060 «» FAX: 907-780-4611
EMAIL: rmengineering@rmjuneau.com

R&M ENGINEERING, INC.
ENGINEERS
GEOLOGISTS
SURVEYORS

April 30, 2015
City and Borough of Juneau
155 South Seward Street
Juneau, Alaska 99801

Sent VIA Email

Attn:

Mr. Eric Feldt
CBJ Planner II

Re:

Montana Creek West Phase 2B
Letter of Explanation
R&M Project No. 151307

Dear Mr. Feldt,
At the request of Bicknell, Inc., R&M Engineering, Inc. (R&M), has prepared a preliminary
plat for Montana Creek West Phase 2B which is part of a planned unit development (P.U.D.)
started in 2004. As part of this plat submittal we are proposing to terminate Glacier Bear
Boulevard at the intersection of Timberwolf Lane. The original road alignment submitted in
the concept subdivision phase continued north to connect with future phases of
development. This roadway connection is no longer considered necessary or beneficial
when considering the following subdivision design elements:







Access to phases 1, 2A and 2B of Montana Creek West are accomplished by Lone
Wolf Drive from Montana Creek Road. This looped roadway configuration allows for
efficient travel and emergency access within these subdivision phases. In like
manner, the future phases of the Montana Creek West development will be
accessed directly from Montana Creek Road and will have a looped configuration.
Therefore, the connection of Glacier Bear Boulevard to future roads to the north is
not necessary for the purposes of access.
The water and sanitary sewer systems can be accommodated without a connection
along Glacier Bear Boulevard. The flatness of the terrain makes gravity flow difficult
in wastewater design and necessitates two tie-ins to the Montana Creek Road sewer
main to avoid the need of a sewer lift station which is costly to install and maintain.
The water system within the south and north portions of the development are
designed to be closed loop system which is considered optimal for providing water
pressure and firefighting flows. An additional waterline connection between the two
roadway loops would be redundant.
Omitting the north connection of Glacier Bear Boulevard would eliminate
approximately 250-feet of roadway infrastructure which is costly to construct and
would require long-term maintenance by the City and Borough of Juneau.
The amount of useable land that this extra portion of roadway would consume is
approximately 17,025 square feet (0.39 acres). With the current zoning, this equals
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two lots. Given the need for housing in Juneau, the addition of these two lots is
considered significant. Increased privacy is also granted to the lots in the northwest
corner of the said development by minimizing the road frontage.
It has been asked by CBJ-CDD that if Glacier Bear Boulevard does not extend north to the
future phase, that pedestrian access be maintained to the future phase of development
which includes a small public park. To achieve this access it has been suggested that a 10’wide pedestrian access easement be granted centered on the proposed lot line between lots
11 and 12 of Phase 2B. While we consider access to the park important, we believe that it
can be reasonably achieved without the need for this easement. Negative impacts created
by this pedestrian easement include:




Loss of privacy for the lots on either side of the pedestrian easement.
Loss of value for the lots bordering the easement due to the reduction in buildable
space (Approximately 475 square feet per lot, and potentially affecting 4 lots total).
and, the potential for a dark corridor where light is obstructed by fences and trees,
therefore making public safety a concern.

Considering all of the potential impacts and the best interest of the neighborhood
community, it is our opinion that the pedestrian sidewalks along Timberwolf Lane, Glacier
Bear Boulevard and Lone Wolf Drive allow sufficient access to Montana Creek Road and
from there northwards to the future site of the park. Should this pedestrian route not be
accepted by CBJ, Bicknell is willing to consider an access easement centered along the
existing 20’-wide drainage easement between lots 2 and 3 of the Montana Creek West
Phase 2A subdivision and north along the 25’-wide greenbelt common area bordering the
Montana Creek Road right-of-way. This easement location has several distinct advantages:





A drainage easement already exists from the Timberwolf Lane right-of-way to the
Montana Creek Road right-of-way. A 10’-wide access passing through this area
would only affect two lots which are restricted from building within this area already.
Pedestrian traffic would be directed to the road corridors where it is best served and
closer to public transit locations.
The existing greenbelt is large enough to accommodate a pedestrian trail without
sacrificing privacy and public safety.
It consolidates public access to existing public easements and common areas.

In summary, the extension of Glacier Bear Boulevard to the north phase of Montana Creek
Subdivision does not promote feasible or reasonable development. Reducing CBJ
maintenance costs on roadways/utilities and developing a supportable subdivision in
conformance with best use of land are accomplished with this proposal. Bicknell requests
that the pedestrian access along the existing streets be considered acceptable.
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We appreciate your time in reviewing this phase of the Montana Creek West Subdivision.
Should you have any questions, please do not hesitate to contact me at your convenience.
Sincerely,
R&M Engineering, Inc.

J. Mark Pusich, P.E.
Civil Engineer
cc: Spike Bicknell, Bicknell, Inc.
I:\2015\151307\Submittals\150430, CBJ Letter of Explanation.doc
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6205 GLACIER HWY. «» JUNEAU, ALASKA 99801
PHONE: 907-780-6060 «» FAX: 907-780-4611
EMAIL: rmengineering@rmjuneau.com

R&M ENGINEERING, INC.
ENGINEERS
GEOLOGISTS
SURVEYORS

May 21, 2015
City and Borough of Juneau
155 South Seward Street
Juneau, Alaska 99801

Sent VIA Email

Attn:

Mr. Eric Feldt
CBJ Planner II

Re:

Montana Creek West Phase 2B
Letter of Explanation No.2
R&M Project No. 151307

Dear Mr. Feldt,
Provided in this letter is further explanation about the street access layout and proposed
sidewalks for Montana Creek West Phase 2B Subdivision.
Street Access Layout:
The preferred plan is to eliminate the north segment of Glacier Bear Boulevard. The fire
code requires two points of access to the subdivision and it is our opinion that this criterion
can be met without having the north connection of Glacier Bear Boulevard. The first point of
access is the existing intersection of Lone Wolf Drive and Montana Creek Road. The second
access is the planned connection to the southern end of Glacier Bear Boulevard. The
developer originally dedicated 8,943 square feet of right-of-way for the south access to
Glacier Bear Boulevard to Tract B, Fraction of U.S.S. 1796. The reason for the right-of-way
in this area was for future access. Section D106 of the 2009 International Fire Code states
that “the number of dwelling units on a single fire apparatus access road shall not be
increased unless fire apparatus access roads will connect with future development.”
Although no development is currently planned for the adjacent lot to the south, it was
Bicknell’s intent upon the original dedication of this right-of-way that this be considered a
future access point. Should the termination of the north end of Glacier Bear Boulevard not
be permitted, there will be three access points to this subdivision which is excessive. In this
case, the developer would ask to reclaim the right-of-way that was dedicated on the south
end of Glacier Bear Boulevard for development of (1) one lot. (See attached sketch)
Sidewalk Configuration:
We are requesting that the sidewalk be constructed on the East side of Glacier Bear
Boulevard. The pedestrian crossing at Lone Wolf Drive will be re-orientated to the north
where it will intersect Timberwolf Lane. Having the sidewalk at this location does not
increase the number of pedestrian crossings and has the advantage of being shorter in
length, and therefore there is less sidewalk for CBJ Streets Department to maintain. (See
attached sketch showing proposed sidewalk configuration)

Serving Southeast Alaska For Over 45 Years
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Mr. Eric Feldt
May 21, 2015
Page 2

To summarize, the developer wishes to optimize the number of dwelling units in this
development and to reduce the amount of infrastructure costs. Vehicle and pedestrian
access to the subdivision is considered to be achieved with the proposed plans.
We appreciate your time in reviewing this phase of the Montana Creek West Subdivision.
Should you have any questions, please do not hesitate to contact me at your convenience.
Sincerely,
R&M Engineering, Inc.

J. Mark Pusich, P.E.
Civil Engineer
cc: Spike Bicknell, Bicknell, Inc.

I:\2015\151307\Submittals\150521, CBJ Letter of Explanation No.2.doc
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8,943 S.F. of dedicated right-ofway. Option 2 requests that this be
turned into a lot since two access
points are already provided.

OPTION 2
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4. Rules regarding traffic circulation will be included in the Child Care Center Policies
Handbook and be agreed to by all parents and employees. Parents and staff should be made
aware that driving through the neighboring Lakeshore Condominium complex is not allowed.
MOTION: by Mr. Watson, to approve the revised Consent Agenda as read with staff’s findings,
analysis and recommendations, incorporating the memorandum from Staff on CSP2015 0008
noting 250 additional feet of guard rail. He asked for unanimous consent.
The motion was approved by unanimous consent.
VII.

CONSIDERATION OF ORDINANCES AND RESOLUTIONS - None

VIII.

UNFINISHED BUSINESS



Title 49 Amendments in regard to transitional housing.

Ms. McKibben noted that the Title 49 meeting will be this Friday (June 12, 2015), at 11:30 a.m.
in the Community Development conference room. She verified with the Commission that
enough members would be present at that meeting to constitute a quorum.
IX.

REGULAR AGENDA
SMP2015 0004:
Applicant:
Location:

Montana Creek West Phase 2B subdivision creating 16 lots.
Bicknell, Inc.
Montana Creek Area

Staff Recommendation
Applicant’s Preferred Street & Sidewalk Designs
Staff recommends that the Planning Commission adopt the Director's analysis and findings and
deny the requested Preliminary Plat permit because it does not meet all findings.
Staff Recommendation
2005 PUD Subdivision Design
Staff recommends approval of the 2005 PUD (Planned Unit Development) street and sidewalk
design, and the conditions stated in the SUB2005-00048 notice of decision.
Ms. McKibben noted that the lots in question are located off of the Montana Creek Road
towards Skater’s Cabin. Montana Creek subdivision is a Planned Unit Development (PUD) that
was approved in 2005 and 2006. The land is zoned D3, the PUD allowed smaller lots,
compensated by open space and park space.
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There are 86 lots proposed after final construction with 114 dwelling units, said Ms. McKibben.
There is a wet land preservation lot, a perimeter buffer, with a park, sidewalks and pathways.
Phase 1 was completed with 28 lots, and Phase 2 with 12 lots, said Ms. McKibben.
The street and sidewalk layouts for the current proposal for Phase 2B differ from the original
PUD proposal, noted Ms. McKibben. If the Commission approves the original PUD street
design, the applicant would still like to alter the sidewalks within that design, she said.
The staff has found that the applicant’s preferred alternative with the alternate street and
sidewalk design results in only one access to Montana Creek Road, noted Ms. McKibben. It
does not meet the fire code and does not provide access to the future proposed development.
Since Finding 4 cannot be met, the staff recommends that the alternative proposal of the
applicant be denied.
The original PUD plan provides both vehicular and pedestrian connections, while the applicant’s
preferred plan does not provide that internal connection to the future phase, including the
park, said Ms. McKibben. Since the applicant’s preferred plan does not meet fire code, does
not provide access to the future subdivision and future park, and results in only one access to
Montana Creek Road, the staff recommends that the alternative design be denied, said Ms.
McKibben.
If the Planning Commission were to approve the applicant’s preferred alternative, the staff
would recommend some added pedestrian access added linking this phase to the future phase
and park, noted Ms. McKibben. In the current version of the applicant’s preferred sidewalk
plan there are a number more street crossings in order to access the park, said Ms. McKibben,
making the trip to the park less safe.
Commissioner Comments and Questions
Mr. LeVine asked if the Commission decided to adhere to its original recommendation, if there
was any further action required of the Commission aside from denying the request to change
the original PUD.
It does need approval, noted Ms. McKibben, because each individual phase of the project
requires preliminary and final plat approval.
Mr. Voelckers noted that there has already been a partial approval by flipping the sidewalk to
the upper option in phase 2A. An option would be to approve the overall street configuration
of 2005 with an amended Option 3 of the sidewalk.
With option three the applicant had suggested that since they were being compelled to add a
second route back to Montana Creek; that they would like the southwest corner piece of the
property converted from a right-of-way to a lot.
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Mr. Watson noted that Staff is recommending that a pedestrian path traversed two lots which
will have more than single-family occupancy. Mr. Watson said this did not make a lot of sense
to him.
The path is only being recommended if the Planning Commission chooses to not require the
street access as required in the PUD, said Ms. McKibben.
Mr. Watson said no matter where the sidewalk was located, that the same number of people
would be crossing it. Because of this he noted that he saw no problem with allowing the
applicant to place the sidewalk in an alternate location.
Ms. McKibben noted that with the applicant’s preferred plan multiple crossings would be
required to get to the park.
Mr. Voelckers said if there is a letter from the Fire Marshall indicating that two access roads
would be a code requirement, he was surprised that not fulfilling this requirement was
presented as an option to the Commission.
Chairman Satre said the applicant has the right to advocate the request, and then asked for
clarification from Ms. McKibben as to why the staff was presenting an option which did not
meet the fire code.
Once the applicant was told that their plan did not meet Fire Department access requirements,
they revised their proposal to provide street access, at the same time requesting a change in
the sidewalk design, answered Ms. McKibben.
Mr. Watson asked why an access road to an undeveloped area was proposed.
This was needed to provide Fire Department access for the future phases, answered Ms.
McKibben.
Mr. LeVine noted if the Commission was to insist upon the original sidewalk design, that the
results would be sidewalks that did not meet. He said there was no way to make the process
binding unless the original 2005 plat is amended.
Mr. LeVine asked if there was any explanation for why or how the earlier change was justified.
Applicant
Jacob Graves, who works for R & M Engineering, spoke on behalf of the applicant.
Chairman Satre asked Mr. Graves if he had any knowledge of the original request to change the
sidewalks.
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Mr. Graves responded that he did not have that information. He added the applicant prefers to
go the shortest route with the sidewalk because less sidewalks saves on costs and maintenance.
Mr. LeVine asked Mr. Graves if he was aware of the timing of the future phases of the project.
Mr. Graves responded that he believed it would be at least a few years before the next phase of
the project was implemented.
Mr. Voelckers said according to information from the Fire Marshal that a development of 30 or
more homes required two apparatus approaches. He asked if it could be a serious negligence
issue with only one road.
Mr. Graves responded that according to the Fire Code if there is a second access which is
planned for future development then it qualifies as the second access required by code.
Mr. Watson asked how wide the street was.
The right-of-way width is 60 feet, answered Mr. Graves.
Mr. Haight said the preferred alternative would put the additional phases in jeopardy because
they would only have one access point. He said in his opinion that option is not fully developed
at this time for consideration by the Commission.
Chairman Satre noted that the Commission had spent a lot of time and effort approving the
initial PUD. There was a lot of public testimony from neighbors and the Commission did its best
to balance the needs of the greater neighborhood with those of the developer. He said he felt
the original PUD worked well.
Mr. Watson asked where the fire access would be located for this phase of the project.
Ms. McKibben showed Mr. Watson on a map where the access would be located.
MOTION: by Mr. Voelckers, that the Commission follow the staff’s recommendation on
SMP2015 0004 which denies the applicant’s current modification to the PUD and reaffirms the
2005 plan as amended to include Option 3 on the sidewalk routing as proposed by the applicant.
To amend the statement about the applicant’s sidewalk design in Finding 4, there may be some
slight additional crossings which provide an alternate way to get to the park area and exit to the
street following the continuity of the sidewalks which have already been approved, which does
not result in endangerment of the public health or safety.
Mr. LeVine said that he was troubled by the sidewalk portion of this action. He said he would
support the motion, but that he felt this was an inefficient way to do business and that it would
be better to go back and have a full discussion of the 2005 PUD if the sidewalks throughout all
of the phases are to be amended.
PC Regular Meeting

June 9, 2015
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Chairman Satre asked the staff if it would be possible to insert an advisory condition strongly
suggesting to the applicant that subsequent sidewalk designs be tied into the existing sidewalk
for this phase of the project.
Ms. McKibben suggested that the Commission may want to recommend that the applicant
bring back the PUD for review for an amendment to the sidewalk plan, and the Commission
could then review the entire development to which subsequent phases could then be
compared.
Ms. McKibben said this particular item is for preliminary approval for this specific phase of the
project, and if the Commission wished to review the entire PUD, it would need to amend that
through a different process. She added that for the current motion Finding 4 would also need
to be amended to support the motion.
Chairman Satre asked if the sentence: “The applicant’s sidewalk design requires multiple street
crossings and can increase pedestrian injury.” could simply be eliminated from the findings.
Mr. Watson spoke in favor of the motion, adding he felt the Commission should look more
closely at future plans, with the recognition that changes in plans do sometimes need to occur.
The motion passed with no objection.
X.

BOARD OF ADJUSTMENT - None

XI.

OTHER BUSINESS – None

XII.

DIRECTOR’S REPORT

Housing Action Plan
On July 1 and 2 the consultants working on the Housing Action Plan with the Affordable
Housing Commission will be in town, said Ms. McKibben. One of the consultant team would
like to speak with representatives from the Commission about maps. Ms. McKibben will poll
the Commission members by email to see who is available for this meeting. In addition, the
Affordable Housing Commission will be meeting with the consultants on July 2, at 5:15 p.m. in
the conference room of the Tlingit and Haida Regional Housing Authority.
Auke Bay Multi Housing Construction
Next week there is a second pre-application meeting for 43 townhome units in the Auke Bay
area, noted Mr. Hart. People are already calling and attempting to preregister for ownership of
one of those townhomes, he said.
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Community Development
City & Borough of Juneau • Community Development
155 S. Seward Street • Juneau, AK 99801
(907) 586‐0715 Phone • (907) 586‐4529 Fax

DATE:

August 26, 2015

TO:

Planning Commission

FROM:

Eric Feldt, Planner II, AICP, CFM
Community Development Department

FILE NO.:

SMF2015 0006

PROPOSAL:

A Final Plat for 15 new lots for Phase 2B of the Montana Creek West PUD
subdivision.

GENERAL INFORMATION
Applicant:

Bicknell, Inc.

Property Owner:

Bicknell, Inc.

Legal Description:

Montana Creek West 2A Lot 30A

Parcel Code No.:

4‐B29‐0‐116‐040‐0

Site Size:

16.9 Acres

Comprehensive Plan Future
Land Use Designation:
Urban Low Density Residential
Zoning:

D‐3

Utilities:

Public Water and Sewer

Access:

Montana Creek Road

Existing Land Use:

Single Family Residential

Surrounding Land Use:

North – D‐3; Vacant (Future Subdivision Phases)
South – D‐3; Single Family Residential; Mendenhall Loop Rd
East – D‐1; Single Family Residential; Trappers Lane
West – RR; Vacant CBJ Land
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ATTACHMENTS
Attachment
Attachment
Attachment
Attachment
Attachment
Attachment

A
B
C
D
E
F

Application
Proposed Final Plat Layout
Proposed Construction Drawings
Preliminary Plat Decision + Sidewalk Design
Entire Subdivision Layout
Ph. 2A Memorandum SMP2015‐0004

PROPOSAL
The applicant received an approved Preliminary Plat (SMP2015 0004) for Phase 2B of the Montana
Creek West Planned Unit Development (PUD) subdivision on June 9th, 2015. This approval allowed
the applicant to file the subject Final Plat (SMF2015 0006) to enable the platting of 15 new lots. The
subdivision layout is provided in Attachment B. Phase 2B establishes 15 new residential lots and
extends Timberwolf Lane and Glacier Bear Boulevard rights‐of‐way (ROW). Both streets will have
sidewalks. The proposed construction drawings showing the new streets and sidewalks are
provided under Attachment C. Each lot may be built with a single family home with or without an
accessory apartment. This is the third phase to be permitted for the subdivision.
BACKGROUND
The Montana Creek West PUD subdivision was approved by the Planning Commission in 2005
(SUB2005‐0048) and allowed 114 homes upon 86 lots. The Commission established many aspects
of the subdivision such as the layout, wetland preservation area, density, total number of units, etc.
In 2006, Phase 1 was approved and resulted in platting 28 new lots. Phase 2 was separated into
Phases 2A and 2B. Phase 2A (SMF2012 0001) was approved in 2013 and established 12 new lots.
Phase 2B preliminary plat subdivision (SMP2015 0004) was approved on June 9th, 2015 for 15 new
lots. Phase 2B Final Plat review to plat 15 new lots is the subject of the memorandum.
The Commission conditionally approved SMP2015 0004 with modifications to the original
subdivision layout (SUB2005‐00048). The decision can be read under Attachment D. The
modification allowed the applicant to extend the existing sidewalk along the south side of
Timberwolf Lane to a new sidewalk along the east side of Glacier Bear Boulevard. The original
subdivision layout (Attachment E) indicated future sidewalks to be along the northern side of
Timberwolf Lane and the western side of Glacier Bear Boulevard. The Commission’s decision
labeled this sidewalk modification Attachment H, which is provided under Attachment D of the
subject memorandum. The applicant’s submitted sidewalk plan is consistent with Attachment H.
The Commission approved SMP2015 0004 with the following condition:
The applicant should consider amending the Planned Unit Development in regard to
sidewalk design so that future phases would be reviewed for conformance with the
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potentially revised sidewalk plan.
The applicant will amend the PUD’s sidewalk design during future subdivision phases. Staff
recommends this condition be a condition of the subject memorandum.
ANALYSIS
Zoning
All proposed lots of Phase 2B are similar in size and dimension to those existing in Phases 1 and 2A,
between 6,000 and 10,000 square feet in size and 90’ deep x 70’ wide (approximate). This is also in
keeping with the subdivision’s underlying zoning density of 3 units per acre (D3 district).
Drainage
Phase 2B consists of wetlands, ponds, and a variety of vegetation. Future development will drain
toward the extended Timberwolf Lane and Glacier Bear Boulevard drainage systems. CBJ
Engineering Department will ensure the proposed drainage facilities are adequately sized for this
subdivision phase.

Glacier Bear Blvd.

Lone Wolf Dr.

Figure 1: Looking north at the temporary dead‐end of Glacier Bear Boulevard. This road will be extended in
Phase 2B. Lone Wolf Drive is to the immediate right (east). Picture taken by CDD staff on 4/6/15.

Wetlands
Lot 29 is preserved for wetlands, open space, and riparian habitat of Montana Creek, as required
as a condition of the rezoning of the subdivision boundary (Ord. 2005‐31: D‐1 to D‐3 (present
zone)). This preservation allows wetlands within the phases of the developing part of the overall
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subdivision to occur.
Habitat
Besides wetlands, there is no other habitat affected by Phase 2B that is regulated by Title 49, the
Land Use Code.
Access
Timberwolf Lane will be extended to Glacier Bear Boulevard and make a loop. Glacier Bear
Boulevard will have a temporary dead spur at the north end of the street. This does not have to
contain a fire apparatus turn around because the loop and ‘T’ shaped intersection between the two
streets provide a turn around.

Timberwolf Lane
Figure 2: Looking west along Timberwolf Lane towards the future street extension. The sidewalk, street
lights, and paved roadbed will continue with the new street section. Picture taken by CDD staff on 4/6/15.

Pedestrian Access
As indicated earlier, the applicant will extend the existing sidewalk (Figure 2) along the south
side of Timberwolf Lane to a new sidewalk along the east side of Glacier Bear Boulevard. The
sidewalk will eventually link pedestrians to the future park, which will be built during a later
subdivision phase.
The applicant’s submitted plat (Attachment B) has been reviewed pursuant to CBJ 49.15.440
Final Plat Article VI Planned Unit Development, as well as the original PUD approval (SUB2005‐
0048). The findings under these sections are provided below with staff’s review comments.

Attachment D - Phase 2B

Packet Page 461 of 650

Planning Commission
File No.: SMF2015 0006
August 26, 2015
Page 6 of 14
49.15.440 ‐ Final plat
After completion of all conditions and commission acceptance of the preliminary plat
in accordance with conditional use permit procedures, the final plat shall be submitted
for review and approval according to the following:
(1)
Final plat submittal. The final plat may constitute only that portion of the
approved preliminary layout which the developer proposes to record and develop at
the time of submittal, so long as such portion itself meets the requirements of this
title without reference to possible future stages. The final plat shall be prepared by a
professional land surveyor, registered in the state, shall be filed with the department
and shall meet the survey, monumentation, and certification requirements
established by the commission by regulation under chapter 01.60.
The submitted final plat under Attachment B was prepared by a professional land
survey, registered in the state and meets the survey, monumentation, and certification
requirements established by the commission by regulation under chapter 01.60
(2)

Approval procedure.
(A)
After acceptance of an application and a final plat the director shall
schedule the final plat for commission action.
The subject Final Plat (SMF2015 0006) application has been scheduled for the
September 8, 2015 Planning Commission hearing.
(B)
If commission action on the final plat is scheduled to occur more than
12 months after approval of the preliminary plat, public notice of impending
commission action on the final plat may be required.
Public notice of impending commission action is not required as the Final Plat is
schedule approximately only three months after the Commission’s approval of
the Preliminary Plat (SMP2015 0004) on June 9, 2015 and Commission’s
scheduled action of the subject Final Plat (SMF2015 0006) on September 8, 2015.
(C)
The director shall make a recommendation to the commission. The
recommendation shall include a description of the manner in which all
conditions of the preliminary plat have been met.
The director’s recommendation on the subject final plat is provided under
RECOMMENDATION of the subject memorandum.
The following condition of the preliminary plat is provided below.
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SMP2015 0004 Notice of Decision Condition
The applicant should consider amending the Planned Unit Development in
regard to sidewalk design so that future phases would be reviewed for
conformance with the potentially revised sidewalk plan.
As noted earlier, the applicant will amend the PUD sidewalk design for future
phases of the Montana Creek West PUD subdivision. The applicant provided a
sidewalk plan for the current subdivision phase in Attachment D.
(3)
Commission action. The commission shall approve the final plat if the plat
substantially conforms to the approved preliminary plat and all applicable conditions
have been satisfactorily completed.
The applicant’s proposed subdivision layout of Phase 2B substantially conforms to the
approved preliminary plat (SUB2005‐00048). Staff recommends minor changes be made
which are addressed in finding (4) listed below.
(4)
Notes, restrictions and covenants. The commission may place such conditions
upon granting of final plat approval as are necessary to preserve the public welfare in
accordance with subdivision regulations. When such a condition of approval entails a
restriction upon the use of all or part of the property being subdivided, a note
specifying such restrictions shall be placed on the face of the plat. Such note shall
constitute a restrictive covenant in favor of the municipality and the public, and shall
run with the land, enforceable against all subsequent owners. Any such restrictive
covenant may be enforced against the subdivider or any subsequent owner by the
municipality by injunction or other appropriate action, in the same manner as a
permit or permit condition, pursuant to CBJ 49.10.600—660, or by any specifically
affected member of the public.
Plat notes of the subdivision’s first phase continue to be carried on to the plat of each
subsequent phase. Minor modifications to some plat notes are necessary during each
phase. See proposed changes below.
Proposed Changes To Plat Notes





Plat Note 1: THE TOTAL NUMBER OF DWELLING UNITS PER LOT ALLOWED
FOR LOTS 1‐15 28 IS ONE (1).
Plat Note 2: THERE SHALL BE NO DISTURBANCE OR DEVELOPMENT WITHIN
25 FEET OF THE EXTERIOR BOUNDARY OF MONTANA CREEK WEST PUD.
FENCES, SHEDS, DECKS, PATIOS, AND ALL OTHER STRUCTURES ARE NOT
BEING ALLOWED IN THE PERIMETER BUFFER. DISTURBANCE TO THIS BUFFER
IS LIMITED TO SELECTIVE TRIMMING OF BRANCHES, AND SMALL BUSHES.
SEE NOTE 3.
Plat Note 3: Change “…LOTS 1‐15…” to “…LOTS 1‐28…”
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Plat Note 4: BY THIS PLAT AN EASEMENT IS GRANTED TO THE RESIDENTS OF
MONTANA CREEK WEST PHASE 2B ON ALL COMMON OPEN AREAS WITHIN
THIS SUBDIVISION FOR THE PURPOSE OF ACCESS FOR RECREATIONAL USES
AND TO ALLOW FOR THE DEVELOPMENT OF HIKING/ WALKING TRAILS AND
WETLANDS ENHANCEMENT POTENTIAL.
Rename LOT 30B to LOT 30A1.

The applicant has made the above changes to the Final Plat (Attachment B).

49.15.640 ‐ Final planned unit development plan approval.
(a)
Application. Upon completion of all conditions of the preliminary plan, the
developer shall submit an application, fee, and a final plan for commission approval.
The developer has submitted a final plat subdivision application, paid the associated fee,
and submitted a subdivision layout for commission approval.
(b)

Homeowners' association.
(1)
The articles of incorporation and bylaws of the homeowners'
association, required under AS 34.08, or this chapter, shall be prepared by a
lawyer licensed to practice in the state.
Not Applicable. There are no by‐laws or a Homeowner’s Association established
for the Montana Creek West PUD because there are no community‐owned or
maintained areas or facilities.
(2)
The association documents shall specify how common facilities shall be
operated and maintained. The documents shall require homeowners to pay
periodic assessments for the operation, snow removal, maintenance and repair
of common facilities. The documents shall require that the governing body of
the association adequately maintain common facilities.
Not Applicable. Again, there are no community‐owned or maintained areas or
facilities. All roads will be maintained by the CBJ. Sidewalks, drainages will be
maintained by individual property owners. There are no areas yet established to
be maintained collectively by the residents of Montana Creek West PUD. There
will be a new park within the PUD, which will be built during a later phase and
dedicated to the CBJ, according to the original preliminary plat (SUB2005‐00048).
(3)
If planned unit development utilities or streets are not accepted for
maintenance by the City and Borough, the homeowners' association
documents shall clearly indicate that a special assessment may be levied in the
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future for extraordinary repairs or to perform necessary work in order to
connect or dedicate common facilities to the City and Borough system. If the
planned unit development is phased, the association documents shall specify
how the cost to build, operate, and maintain improved common open space
and common facilities shall be apportioned among homeowners of the initial
phase and homeowners of later phases.
Not Applicable. The utilities and streets are built to be accepted for maintenance
by the CBJ. There are no common open space/ facilities maintained by the
collective residents of Montana Creek West PUD.
(4)
The homeowners' association documents shall be recorded with the
approved final plat, as required by state law, or both.
Not Applicable.
(c)
Commission action. The commission shall approve the final plan if it
substantially conforms to the approved preliminary plan and all requirements of this
article.
This has been addressed above under Findings (3) and (4).
(d) Expiration. An approved final plan shall expire 18 months after recording if the
applicant fails to obtain an associated building permit and make substantial
construction progress. An application for extension of a final plan shall be according to
section 49.15.250, development permit extension.
49.15.650 ‐ Phased development.
(a)
Phasing allowed. An applicant may develop a planned unit development in
phases, provided the initial application includes a preliminary development plan
sufficient to assess the cumulative effects of the entire planned unit development on
the neighborhood and the environment according to the standards in subsection
49.15.630(b)(5).
The cumulative effects of the entire Montana Creek West PUD (86 lots/ 114 dwelling
units) were addressed in the initial preliminary subdivision plan (SUB2005‐00048). The
subject proposal and first two phases do not exceed the overall number of lots or
dwellings.
49.15.630(b)(5)
Description of phased development. The preliminary development plan for a
phased planned unit development shall include:
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(A) A drawing and development schedule for each phase and for the entire
planned unit development;
The drawing of the entire planned unit development is provided in Attachment
E. The applicant does not have a development schedule for building the
remaining phases.
The first phase started in 2006, followed by Phase 2A in 2013. These two phases,
plus the subject phase, result in a total of 57 lots of the total 86 permitted in the
original subdivision permit (SUB2005‐00048).
(B) The size and general location of proposed land uses for each phase at a
projected level of density;
Attachment E provides the general information for each phase.
(C) A description of the streets connecting all the phases and where they will
connect at the planned unit development boundaries;
Attachment E provides the general information of existing and future street
connections.
(D) A description of how the developer will address the cumulative impacts of
the phased development on the neighborhood and the natural environment;
According to the original preliminary plat approval, cumulative impacts of the
development on the neighborhood and natural environment will be reduced by
preserving perimeter vegetative buffers, dedicating a large wetland preservation
lot, and restrictions on further subdivisions within each phase.
(E) A description of the overall design theme unifying the phases; and
The overall design was addressed under the original preliminary plat review
(SUB2005‐00048).
(F) An analysis of how each phase in the project will meet the requirements of
subsection 49.15.650(b).
49.15.650(b)Completion of an individual phase.
Each phase shall be so designed and implemented that, when
considered with reference to any previously constructed phases but
without reference to any subsequent phases, it meets the design and
density standards applicable to the entire planned unit development.
Construction and completion of common open space and common
facilities serving each phase in a planned unit development shall
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proceed at a rate no slower than that of other structures in that phase.
No phase shall be eligible for final plan approval until all components of
all preceding phases are substantially complete.
Staff has reviewed the application pursuant to 49.15.650(b).
(b)
Completion of an individual phase. Each phase shall be so designed and
implemented that, when considered with reference to any previously constructed
phases but without reference to any subsequent phases, it meets the design and
density standards applicable to the entire planned unit development. Construction
and completion of common open space and common facilities serving each phase in a
planned unit development shall proceed at a rate no slower than that of other
structures in that phase. No phase shall be eligible for final plan approval until all
components of all preceding phases are substantially complete.
Approval of the Preliminary Plat for Phase 2B (SMP2015 0004) ensures that the density
and design of Phase 2B is consistent with the entire PUD with the modification of the
sidewalk design. The sidewalk design for Phase 2B (Attachment D) provides pedestrian
safety and movement throughout the entire PUD.
(c)
Standards for phases. Each phase of a planned unit development shall be
reviewed according to the provisions of this chapter then current. Each phase of a
planned unit development shall maintain design continuity with earlier phases. At no
point during a phased development shall the cumulative density exceed that
established in the approved preliminary plan.
The density of Phase 2B and earlier phases do not exceed the cumulative PUD’s allowed
density established in the original preliminary plat (SUB2005‐00048).
ADOPTED PLANS
2013 Comprehensive Plan
The Comprehensive Plan provides a 20‐year outlook on how the community should be developed,
preserved, or maintained. The Plan designates areas of land for general uses. The Comprehensive
Plan designates the subject neighborhood as Urban Low Density Residential (ULDR), which is
defined as urban or suburban lands with detached and attached single family residences, bungalow
housing, etc. at densities of 1‐6 units per acre. Commercial uses are allowed but should be at a
residential scale. The subject proposal will continue the construction of single family homes at a
density up to three units per acre. The proposal is consistent with the ULDR land designation.
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The Comprehensive Plan recommends many policies pertaining to the need for more housing
opportunities for the community due to a severe housing shortage. The following policies of the
Comprehensive Plan are germane to the proposal:
POLICY 4.2. TO FACILITATE THE PROVISION OF AN ADEQUATE SUPPLY OF VARIOUS HOUSING
TYPES AND SIZES TO ACCOMMODATE PRESENT AND FUTURE HOUSING NEEDS FOR ALL
ECONOMIC GROUPS. Page 37.
POLICY 10.1. TO FACILITATE AVAILABILITY OF SUFFICIENT LAND WITH ADEQUATE PUBLIC
FACILITIES AND SERVICES FOR A RANGE OF HOUSING TYPES AND DENSITIES TO ENABLE THE
PUBLIC AND PRIVATE SECTORS TO PROVIDE AFFORDABLE HOUSING OPPORTUNITIES FOR ALL
JUNEAU RESIDENTS. Page 129
POLICY 10.2. TO ALLOW FLEXIBILITY AND A WIDE RANGE OF CREATIVE SOLUTIONS IN
RESIDENTIAL AND MIXED USE LAND DEVELOPMENT WITHIN THE URBAN SERVICE AREA.
Page 130.

The proposal will provide for more residential development in an area with public utilities in a PUD
that allows flexible lot configurations. The proposal is consistent with the Comprehensive Plan.
2009 Non‐Motorized Transportation Plan
The goal of this Plan is to promote active transportation by guiding development of a community
wide bicycle and pedestrian network that can be used by all Juneau residents. The Plan acts as a
design guideline that recommends pedestrian amenities for existing and future development.
Though the Plan does not specifically mention Montana Creek West subdivision or Lone Wolf Drive,
it does state the following safety measures germane to the proposal:






Sidewalks to be at least five’ wide with curb cuts or ramps at intersections w/ tactile
warning
Narrower travel lanes to shorten the pedestrian crossing distance and slow traffic
Additional street lights to increase visibility of pedestrians and bicyclists
Tighten corner curb radii to slow traffic, shorten pedestrian crossing distances and provide
space for perpendicular curb ramps
Crosswalks that are easy to see and last a long time. Continental or ladder style crosswalks
are marked with thick white lines perpendicular to the direction of travel, are easy to see
and long lasting.

The proposal contains sidewalks along every street and crosswalks where needed. Therefore, the
proposal meets the intent of the Non‐Motorized Transportation Plan.

Attachment D - Phase 2B

Packet Page 468 of 650

Planning Commission
File No.: SMF2015 0006
August 26, 2015
Page 13 of 14
FINDINGS
CBJ §49.15.330 (e)(1), Review of Director's Determinations, states that the Planning Commission
shall review the Director's report to consider:
1. Whether the application is complete; and,
2. Whether the proposed use is appropriate according to the Table of Permissible Uses;
3. Whether the development as proposed will comply with the other requirements of this
chapter.
The Commission shall adopt the Director's determination on the three items above unless it finds,
by a preponderance of the evidence, that the Director's determination was in error, and states its
reasoning for each finding with particularity.
CBJ 49.15.330 (f), Commission Determinations, states that even if the Commission adopts the
Director's determination, it may nonetheless deny or condition the permit if it concludes, based
upon its own independent review of the information submitted at the public hearing, that the
development will more probably than not:
1. Materially endanger the public health or safety;
2. Substantially decrease the value of or be out of harmony with property in the neighboring area;
or,
3. Not be in general conformity with the comprehensive plan, thoroughfare plan, or other
officially adopted plans.
Per CBJ 49.15.300 (e)(1)(A through C), Review of Director's Determinations, the Director makes the
following findings on the proposed development:
1. Is the application for the requested conditional use permit complete?
Yes. Staff finds the application contains the information necessary to conduct full review of the
proposed operations. The application submittal by the applicant, including the appropriate fees,
substantially conforms to the requirements of CBJ Chapter 49.15.
2. Is the proposed use appropriate according to the Table of Permissible Uses?
Yes. The proposed subdivision is appropriate according to the Table of Permissible Uses.
3. Will the proposed development comply with the other requirements of this chapter?
Yes. The proposed subdivision complies with the other requirements of this chapter. Public notice
of this project was provided in the August 28th and September 7th issues of the Juneau Empire's
"Your Municipality" section. Prior to the preliminary plat review of Phase 2B, Notice of Public
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Hearing was mailed to all property owners within 500 feet of the subject parcel. Moreover, a
Public Notice Sign was posted on the subject parcel, visible from the public right of way.
4. Will the proposed development materially endanger the public health or safety?
No. During the preliminary plat review of Phase 2B, the Commission found that the health and
safety of the public will not be materially endangered.
5. Will the proposed development substantially decrease the value of or be out of harmony with
property in the neighboring area?
No. During the preliminary plat review of Phase 2B, the Commission found that property value will
not be decreased nor neighborhood harmony be negatively affected.
6. Will the proposed development be in general conformity with the land use plan, thoroughfare
plan, or other officially adopted plans?
Yes. During the preliminary plat review of Phase 2B, the Commission found that this phase is in
general conformity with adopted plans.
Per CBJ §49.70.900 (b)(3), General Provisions, the Director makes the following Juneau Coastal
Management Program consistency determination:
7. Will the proposed development comply with the Juneau Coastal Management Program?
Yes. During the preliminary plat review of Phase 2B, the Commission found that this was met with
the preservation of Lot 29 as a wetland preservation area. This was required from the original
preliminary plat approval (SUB2005‐00048).
RECOMMENDATION
Staff recommends that the Planning Commission adopt the Director's analysis and findings and
grant the requested Final Plat permit. The permit would allow for the recordation of 15 new lots
with the following condition:
Condition
The applicant should consider amending the Planned Unit Development in regard to sidewalk
design so that future phases would be reviewed for conformance with the potentially revised
sidewalk plan.
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Photos of homes constructed Lots 17A/17B (top) and 25A/25B (bottom), Phase 1 Montana Creek West.
These are former corner lots which were further subdivided in a similar manner to the subject lots

Attachment E – Similar Lots

Packet Page 513 of 650

From:
Sent:
To:
Subject:

cathy cathy <cathysquires@hotmail.com>
Tuesday, May 7, 2019 12:35 PM
PC_Comments
Amendment to Montana Creek

Hello, as a homeowner in the Montana Creek subdivision my main question about the division of 2 lots into four is: is
this being done to put duplexes on the lots? If they are still putting single family unattached houses on the lots I am not
opposed to this, but attached duplexes I am opposed to.
Thank you,
Cathy Squires
Sent from my iPad
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Invita on to Comment
On a proposal to be heard by the CBJ Planning Commission

Your Community, Your Voice

155 S. Seward Street Juneau, Alaska 99801

NT
MO

Proposed Subdivision
Amendment on
Timberwolf Lane

A
AN
K
EE
CR

TIMBERWOLF LN

TO:

RD

LONE WOLF DR

An application has been submitted for consideration and public hearing by the
Planning Commission for a major amendment to Montana Creek West Phase 2B
to allow subdivision of two (2) lots into four (4) lots located on Timberwolf Lane
in a D3 Zone.

TIMELINE

Staﬀ Report expected to be posted Monday, May 20, 2019 at
h ps://beta.juneau.org/assembly/assembly‐minutes‐and‐agendas
Find hearing results, mee ng minutes and more here as well.

Now through May 6, 2019

May 7 through 12 noon, May 24

Comments received during
this period will be sent to the
Planner, Tim Felstead, to be
included in the staﬀ report.

Comments received during this period
will be sent directly to Commissioners
to read over the weekend in
prepara on for the hearing.

Phone: (907)586‐0715  Email: pc_comments@juneau.org
Mail: Community Development, 155 S. Seward St, Juneau AK 99801
Printed April 30, 2019

HEARING DATE & TIME
7:00 pm, May 28, 2019

You may tes fy and bring
up to 2 pages of wri en
material (15 copies) in City
Hall’s Assembly Chambers,
155 S. Seward St., Juneau.

May 29

The results of
the hearing
will be posted
online.

Case No.: PDF2019 0001; SMP2019 0002;
SMF2019 0001

Parcel No.: 4B2901160411; 4B2901160405
CBJ Parcel Viewer: h p://epv.juneau.org

5/29/2019
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PDF2019-0001/SMP20190002/SMF2019-0001
Amendment to Montana Creek
West Planned Unit Development
(PUD) to allow subdivision of two
lots (Lots 5 and 11) into four lots
Planning Commission Meeting
May 28, 2018

PDF19-01/SMP19-02/SMF19-01

Vicinity Map

1

5/29/2019
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PDF19-01/SMP19-02/SMF19-01

PDF19-01/SMP19-02/SMF19-01

PUD phases

PUD plat notes

2
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PDF19-01/SMP19-02/SMF19-01

PDF19-01/SMP19-02/SMF19-01

Proposed subdivision

Previously subdivided corner lots

3
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PUD amendment

 Major PUD amendments are reviewed by the Planning
Commission in accordance with the original plan approval.
 The proposal and the associated plat meet the conditions and
requirements of the original plan approval. Some conditions are
not applicable to the subject amendment.
 Approval of the subdivision will not have any significant impacts.
The number of dwelling units being approved was already
considered in the original PUD approval. It would allow potential
for two 600 square foot accessory apartments that would not be
allowed on a duplex lot but this would need Planning
Commission approval since these are undersized lots.
 The proposal is consistent with the Comprehensive Plan
 Conditions are recommended that clarify some of the standard
plat notes on the Phase 1, 2A, and 2B plats.

PDF19-01/SMP19-02/SMF19-01

Subdivision approval

 The plat has been reviewed against the technical
subdivision requirements in terms of surveying and
monumentation, and public and private improvements.
 The applicant has submitted a revised plat that addressed
CDD’s review and also addresses the proposed conditions
associated with the PUD Ammendment.
 A financial guarantee has been posted for all the required
improvements subject to Planning Commission approval of
the subdivision.
 Requirements for both the preliminary and final subdivision
approval have been met provided there are no changes to
recommended conditions of the PUD amendment or the
preliminary plat.

4
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Recommendation amendment (1)

Staff recommends that the Planning Commission adopt the
Director's analysis and findings and APPROVE the requested
amendment to Planned Unit Development Permit SUB200500048 and SMF2015-0016. The permit would allow the
subdivision of Lots 5 and 11 within Phase 2 of the Montana
Creek West Planned Unit Development. The approval is
subject to the following conditions:
1. Approval of a major subdivision permit (SMP2019 0002
and SMF2019 0001) by the Planning Commission.

PDF19-01/SMP19-02/SMF19-01

Recommendation amendment (1)

2. Prior to recording of the associated subdivision plat, it
needs to be made clear that the restriction to one dwelling
on Lots 5, 6, and 11 was an oversight during the Phase 2B
subdivision. Planned Unit Development Plat Note #1 shall
be amended regarding the number of dwelling units per
lot.
The plat note should additionally state that the limitation on
the number of dwelling units on the Phase 2B plat should
have identified that Lots 5, 6, and 11, Phase 2B, were
originally approved as potential duplex lots (i.e. two
dwelling units) under the 2005 preliminary approval of the
PUD.

5
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Recommendation amendment (1)

3. Prior to recording of the associated subdivision plat, add a
plat note under Planned Unit Development Notes stating
that the maximum lot coverage for the Planned Unit
Development is 50%. This will ensure future building
permit reviews do not mistakenly require the standard that
normally applies in D3 zoning.
4. Prior to recording of the associated subdivision plat, it
needs to be made clear that the restriction to one dwelling
unit does not preclude accessory apartments. Planned
Unit Development Plat Note #5 shall be amended. The
plat note should additionally state that accessory
apartments may be allowed in accordance with CBJ
49.25.510(k) ‘Accessory Apartments’.

PDF19-01/SMP19-02/SMF19-01

Recommendation Preliminary plat

Staff recommends that the Planning Commission adopt the
Director's analysis and findings and APPROVE the
subdivision of Lots 5 and 11, Montana Creek West Phase 2B.
This approval would allow the review of a final plat
application. It is further recommended that the preliminary plat
approval is subject to the following conditions:
1.
Prior to plat recording, the applicant should address any
conditions regarding the plat as required by approval of
PDF2019 0001.

6
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Recommendation Final plat

Staff recommends that the Planning Commission adopt the
Director's analysis and findings and APPROVE the requested
Final Plat. The permit would allow Final Plat Approval for the
subdivision of Lots 5 and 11, Montana Creek West Phase 2B.

7
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PLANNING COMMISSION
NOTICE OF DECISION
Date: May 30, 2019
File No.: PDF2019 0001
Roscoe Bicknell IV
P.O. Box 33517
Juneau, AK 99803-3517
Proposal:

A major amendment to Montana Creek West Planned Unit Development to
allow subdivision of two lots (Lots 5 and 11) into four lots

Property Address:

No address

Legal Description:

Lots 5 and 11, Montana Creek West 2B

Parcel Code No.:

4B2901160405 and 4B2901160411 respectively

Hearing Date:

May 28, 2019

The Planning Commission, at its regular public meeting, adopted the analysis and findings listed in the
attached memorandum dated May 17, 2019, and approved the Planned Unit Development for a major
amendment to Montana Creek West Planned Unit Development to allow subdivision of two lots (Lots 5
and 11) into four lots to be conducted as described in the project description and project drawings
submitted with the application and with the following AMENDED conditions:
1. A major subdivision permit (SMP2019 0002 and SMF2019 0001) shall be approved
by the Planning Commission.
2. Planned Unit Development Plat Note #1 shall be amended to accurately reflect the
allowed number of dwelling units per lot under the 2005 preliminary approval of
the Planned Unit Development.
3. A plat note shall be added under Planned Unit Development Notes stating that the
maximum lot coverage for the Planned Unit Development is 50%. This will ensure
future building permit reviews do not mistakenly require the standard that normally
applies in D3 zoning.
4. Planned Unit Development Plat Note #5 shall be amended to make clear that the
restriction to one dwelling unit does not preclude accessory apartments. The plat
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Roscoe Bicknell IV
File No.: PDF2019 0001
May 30, 2019
Page 2 of 2
note should additionally state that accessory apartments may be allowed in
accordance with CBJ 49.25.510(k) ‘Accessory Apartments’.
Attachments: May 20, 2019, memorandum from Tim Felstead, Community Development, to the CBJ
Planning Commission regarding PDF2019 0001.
This Notice of Decision does not authorize construction activity. Prior to starting any project, it is the
applicant’s responsibility to obtain the required building permits.
This Notice of Decision constitutes a final decision of the CBJ Planning Commission. Appeals must be
brought to the CBJ Assembly in accordance with CBJ §01.50.030. Appeals must be filed by 4:30 P.M. on
the day twenty days from the date the decision is filed with the City Clerk, pursuant to CBJ §01.50.030
(c). Any action by the applicant in reliance on the decision of the Planning Commission shall be at the
risk that the decision may be reversed on appeal (CBJ §49.20.120).
Effective Date:

The permit is effective upon approval by the Commission, May 28, 2019

Expiration Date: The permit will expire 18 months after the effective date, or November 28, 2020 if no
Building Permit has been issued and substantial construction progress has not been
made in accordance with the plans for which the development permit was
authorized. Application for permit extension must be submitted thirty days prior to
the expiration date.

Project Planner:

cc:

________________________________
Tim Felstead, Planner
Community Development Department

________________________________
Benjamin Haight, Chair
Planning Commission

________________________________
Filed With Municipal Clerk

5/31/2019
_______________
Date

Plan Review

NOTE: The Americans with Disabilities Act (ADA) is a federal civil rights law that may affect this development project. ADA regulations
have access requirements above and beyond CBJ-adopted regulations. Owners and designers are responsible for compliance with
ADA. Contact an ADA - trained architect or other ADA trained personnel with questions about the ADA: Department of Justice (202)
272-5434, or fax (202) 272-5447, NW Disability Business Technical Center (800) 949-4232, or fax (360) 438-3208.
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DATE:

May 20, 2019

TO:

Planning Commission

FROM:

Tim Felstead, Planner
Community Development Department

FILE NO.:

SMP2019 0002/SMF2019 0001

PROPOSAL:

Preliminary plat approval for major subdivision within Montana
Creek West Phase 2B of two (2) lots (Lots 5 and 11) into four (4) lots
Final plat approval for major subdivision within Montana Creek
West Phase 2B of two (2) lots (Lots 5 and 11) into four (4) lots

GENERAL INFORMATION
Applicant:

Roscoe Bicknell IV

Property Owner:

Roscoe Bicknell IV

Legal Description:

LOTS 5 and 11, Montana Creek West 2B

Parcel Code No.:

4B2901160405 and 4B2901160411 respectively

Site Size:

7,218 square feet (0.1637 acres) and 8,306 square feet
(0.1907 acres) respectively

Comprehensive Plan Future
Land Use Designation:

Urban Low Density Residential (ULDR)

Zoning:

D3

Utilities:

Public Water/Public Sewer

Access:

Timberwolf Lane or Glacier Bear Boulevard

Existing Land Use:

Vacant
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File No.: SMP2019 0002/SMF2019 0001
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Surrounding Land Use:

North – Vacant (D3)
South – Single family dwelling (D3)
East – Single family dwelling or vacant (D3)
West – Glacier Bear Boulevard Right-of-Way; Vacant (D3)
VICINITY MAP

ATTACHMENTS
Attachment A – Application including first submittal of preliminary plat
Attachment B – Revised preliminary plat with technical corrections based on CBJ review and
corrections according to recommended conditions in PDF2019 0001
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File No.: SMP2019 0002/SMF2019 0001
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PROJECT DESCRIPTION
The applicants are proposing to further subdivide two lots within the Montana Creek West
Planned Unit Development (PUD). Each existing lot would be subdivided into two lots (Lots 5 and
11). Lot 5 would be divided into a 2,855 square foot lot and a 4,364 square foot lot, while Lot 11
would be divided into a 3,559 square foot lot and a 4,747 square foot lot.
The review of the preliminary plat and final plat are addressed in one staff report. The applicant
hopes to expedite approval of the final plat and has submitted a revised plat that addresses all of
the recommended conditions in the associated PUD amendment (PDF2019 0001). Staff have
already undertaken a technical review of the plat and associated construction drawings and the
applicant has addressed any required changes.
As a result, a common analysis is appropriate for both the preliminary and final plats although
separate findings are required. The final plat shall not be approved by the Commission unless all
conditions for the preliminary plat are met.

BACKGROUND
The overall Montana Creek West PUD was first approved in 2005. The PUD was split into 4 phases
of development – Phases 1 to 4. Phase 2 was split into two sub-phases – Phase 2A and 2B. The
subject subdivision would be of two lots within Phase 2B. Phases 3 and 4 have yet to be reviewed
by the Planning Commission.
While the Montana Creek West PUD is zoned D3, the lot sizes within the phases to date are less
than the D3 minimum lot size of 12,000 square feet. This reduction in lot size was approved by the
Planning Commission during the original PUD approval in 2005. It allows the same number of
dwelling units that would have been able to fit onto the entire PUD site to be located on a smaller
portion of the PUD site, with the intent to preserve wetlands and shifted development away from
a flood hazard zone. Lot 29 of Phase 1 of the PUD was set aside to this end while also providing
common open space dedicated to residents of the PUD. The dwellings that could have been
located in the area covered by Lot 29 were instead shifted to the remaining portion of the PUD
through a mix of smaller lot sizes and allowance of multi-family dwellings.
The largest lot size in Phases 1, 2A, and 2B is 12,698 square feet and the smallest lot size is 2,810
square feet. The majority are between 6,000 and 8,000 square feet in size.
Water and sewer utilities, and streets within the PUD, are maintained by CBJ.
Although this subdivision will only result in four lots, the PUD provisions in CBJ 49.15.620(a)
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requires a subdivision within a PUD to be reviewed as a major subdivision:
General procedure. A proposed planned unit development shall be reviewed according to
the requirements of section 49.15.330, conditional use permit, and in the case of an
application proposing a change in the number or boundaries of lots, section 49.15.402,
major subdivisions, except as otherwise provided in this article. Approval shall be a two-step
process, preliminary plan approval and final plan approval. In cases involving a change in
the number or boundaries of lots, the preliminary and final plat submissions required by
section 49.14.430 shall be included with the preliminary and final plan submissions required
by this chapter.
Additionally, per CBJ 49.15.660(c), the proposed subdivision is considered a major amendment to
the existing PUD approval:
(c) Major amendment. All other amendments shall be reviewed by the commission upon
payment of a filing fee and in accordance with the requirements of the original plan
approval.
A separate staff report addressing the PUD amendment is addressed under PDF2019 0001.

ANALYSIS
Zoning – The preliminary plat and associated construction plans submitted with the application
have been reviewed by staff for compliance with CBJ 49.15.411. Technical corrections have been
provided to the applicant. To expedite review and possible approval of a final plat, the applicant
has also addressed the recommended conditions in PDF2019 0001. The applicant’s revised
preliminary plat and construction plans address all of these corrections and conditions
(Attachment B).
In case of revision to the recommendations in PDF2019 0001 by the Commission, it is
recommended, as a condition of preliminary plat approval, that conditions from PDF2019 0001 are
addressed before final plat approval. Commission approval of a final plat requires that all
conditions of the preliminary plat are addressed. Therefore, final plat approval on the same
meeting as the preliminary plat would not be possible if there are further changes required to the
preliminary plat.
CBJ 49.15.670(c) does not require a minimum lot size within a PUD with lot sizes being reviewed
during the original PUD approval. The modification to the PUD (PDF2019 0001) will need approval
by the Commission before the subdivision can be approved.
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The original PUD plat notes have been reviewed and modified to reference the appropriate PUD
plat (e.g. the Phase 1 plat in reference to ‘Lot 29’, the common open space lot).
Each lot provides a reasonable, buildable area after setbacks and maximum lot coverage are taken
into account.
Drainage – The applicant intends to drain surface runoff toward existing area drains located along
the front or street side lot lines. The existing lots each have a stub out connecting to the
subdivision underground storm water system. Each new lot will provide a similar connection.
Drainage easements 5 feet on either side of common lines have been carried forward from the
Phase 2B plat and existing slope and maintenance easements at the front/street-side lot lines have
been retained. CBJ Engineering have reviewed the proposed subdivision construction plans and
requested updates to new curb cut locations, new stub-outs, and proposed grading. The ability to
provide satisfactory drainage has been demonstrated with the application. Approved construction
plans will be required before approval of the final plat (SMF2019 0001).
Wetlands – The subject lots have already been filled and graded. It was not part of wetlands that
were to be preserved as a condition of the original PUD approval.
Habitat – No habitat regulated by CBJ would be affected by the proposed subdivision.
Access – The applicant proposes that each resulting lot would have its own dedicated driveway.
The existing curb cut will need to removed and new curb cuts installed for the proposed driveway
locations for Lot 11A. These modified curb cut locations have been shown on the amended
construction plans. CBJ Engineering are satisfied that the submitted construction plans
demonstrate the access can be constructed to meet CBJ standards. The driveway improvements
are not something that needs to be constructed as part of the subdivision improvements and can
be constructed at the time of construction of homes on the lots.
Traffic Analysis – Per CBJ 49.40.300, a traffic impact analysis may be required if a development is
projected to generate 250 or more average daily trips. The proposed development will not add
additional traffic beyond what was already addressed in the original PUD approval. The subject
development is below the threshold that would trigger an additional traffic impact analysis.
Pedestrian Access – Existing pedestrian access will not be affected by the subdivision. Sidewalk
exists in front of these two subject lots. The subdivision would not alter the approved, existing
pedestrian circulation.
PRELIMINARY PLAT FINDINGS
Per CBJ 49.15.402(4) Major Subdivisions, the Director shall prepare and submit a report to the
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Planning Commission noting any conditions of approval or plat notes recommended and
addressing the following criteria:
(A)
Whether the preliminary plat complies with CBJ 49.15.411.
Yes. The revised preliminary plat complies with CBJ 49.15.411.
(B)

Whether the applicable subdivision development standards of this title are met, or can
reasonably be met with conditions.
Yes. The modified subdivision preliminary plat (Attachment A) meets the standards of Title 49
subject to approval of PDF2019 0001.
(C)

Whether the proposed subdivision will provide building sites suitable for the zoning
district.
Yes. All lots have building sites that have been found suitable with the D3 zoning district through
the PUD process.
(D)

Whether the proposed street names are unique in the City and Borough or are
continuations of existing streets and are otherwise acceptable.
Not applicable. Streets already exist.
(E)

Whether the director of engineering and public works has reviewed the application and
determined that:
(i)
The subdivision can be constructed to conform to applicable drainage and
water quality requirements;
(ii)
The streets, pioneer paths, and pedestrian ways as proposed
accommodate anticipated traffic, align, and, where appropriate, connect
with streets and pedestrian ways serving adjacent properties;
(iii)
Any proposed improvements conform to the requirements of this title and
can feasibly be constructed in accordance with the Land Use Code; and
(iv)
Where public sewer is not required, the applicant has shown that soils are
suitable for individual on-lot wastewater treatment and disposal or has
shown the feasibility of alternative methods for wastewater treatment
and disposal.
Yes. The subdivision has been reviewed by the Director of Engineering and Public Works.
They have determined that the subdivision can be constructed to comply with all
applicable improvements for drainage and water quality, traffic and access, access to public
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sewer, and other necessary improvements as required by the Land Use Code. Associated
subdivision construction plans have been approved by CBJ Engineering
CBJ 49.15.402(5) Major Subdivisions, in issuing its notice of decision on a preliminary plat,
the Commission may accept, amend, or reject the director's proposed recommendations.
The decision of the commission approving or denying a preliminary plat application will be
set forth in a notice of decision, and will specify any conditions or plat notes required for
final plat approval. If the preliminary plat is denied, the applicant may submit a revised plat
application, without paying additional application fees, within 180 days from the date of the
notice of decision.
PRELIMINARY PLAT RECOMMENDATION
Staff recommends that the Planning Commission adopt the Director's analysis and findings and
APPROVE the subdivision of Lots 5 and 11, Montana Creek West Phase 2B. This approval would
allow the review of a final plat application. It is further recommended that the preliminary plat
approval is subject to the following conditions:
1. Prior to plat recording, the applicant should address any conditions regarding the plat as
required by approval of PDF2019 0001.

FINAL PLAT FINDINGS
CBJ §49.15.402(f)(3) states:
The commission may place conditions upon the granting of final plat commission as are
necessary to preserve the public welfare. The commission shall approve the application for a
final plat if the following criteria are met:
(A) The applicant has compiled with any conditions or plat notes required in the notice of
decision approving the preliminary plat;
The following conditions were required for the preliminary plat approval:
1. Prior to plat recording, the applicant should address any conditions regarding the plat
as required under PDF2019 0001.
Comment: This condition is considered met unless the Planning Commission amends or
adds conditions to either PDF2019 0001 or SMP2019 0002. If changes are required to the
applicant’s revised plat then final plat approval cannot happen until those changes have
been made.
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(B) The applicant has constructed all required improvements or provided a financial guarantee in
accordance with CBJ 49.55.010; and
Yes. The applicant has provided a guarantee for all required improvements per the associated
construction plans.
(C) The final plat meets the standards set forth in CBJ 49.15.412.
Yes. The revised preliminary plat has been reviewed against the standards in 49.15.412

FINAL PLAT RECOMMENDATION
Staff recommends that the Planning Commission adopt the Director's analysis and findings and
APPROVE the requested Final Plat. The permit would allow Final Plat Approval for the subdivision
of Lots 5 and 11, Montana Creek West Phase 2B.
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Invita on to Comment
On a proposal to be heard by the CBJ Planning Commission

Your Community, Your Voice

155 S. Seward Street Juneau, Alaska 99801

NT
MO

Proposed Subdivision
Amendment on
Timberwolf Lane

A
AN
K
EE
CR

TIMBERWOLF LN

TO:

RD

LONE WOLF DR

An application has been submitted for consideration and public hearing by the
Planning Commission for a major amendment to Montana Creek West Phase 2B
to allow subdivision of two (2) lots into four (4) lots located on Timberwolf Lane
in a D3 Zone.

TIMELINE

Staﬀ Report expected to be posted Monday, May 20, 2019 at
h ps://beta.juneau.org/assembly/assembly‐minutes‐and‐agendas
Find hearing results, mee ng minutes and more here as well.

Now through May 6, 2019

May 7 through 12 noon, May 24

Comments received during
this period will be sent to the
Planner, Tim Felstead, to be
included in the staﬀ report.

Comments received during this period
will be sent directly to Commissioners
to read over the weekend in
prepara on for the hearing.

Phone: (907)586‐0715  Email: pc_comments@juneau.org
Mail: Community Development, 155 S. Seward St, Juneau AK 99801
Printed April 30, 2019

HEARING DATE & TIME
7:00 pm, May 28, 2019

You may tes fy and bring
up to 2 pages of wri en
material (15 copies) in City
Hall’s Assembly Chambers,
155 S. Seward St., Juneau.

May 29

The results of
the hearing
will be posted
online.

Case No.: PDF2019 0001; SMP2019 0002;
SMF2019 0001

Parcel No.: 4B2901160411; 4B2901160405
CBJ Parcel Viewer: h p://epv.juneau.org
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To see the presentation materials associated
with this case, please see the presentation for
PDF2019 0001, as these cases are combined
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PLANNING COMMISSION
NOTICE OF DECISION
Date:
File No.:

May 29, 2019
SMP2019 0002

Roscoe Bicknell IV
P.O. Box 33517
Juneau, AK 99803-3517

Proposal:

Preliminary plat approval for major subdivision within Montana Creek West
Phase 2B of two (2) lots (Lots 5 and 11) into four (4) lots

Property Address:

No address

Legal Description:

Lots 5 and 11, Montana Creek West 2B

Parcel Code No.:

4B2901160405 and 4B2901160411 respectively

Hearing Date:

May 28, 2019

The Planning Commission, at its regular public meeting, adopted the analysis and findings listed in the
attached memorandum dated May 20, 2019, and approved the preliminary plat to be conducted as
described in the project description and project drawings submitted with the application. Staff’s
recommended condition was removed.
Attachment:

May 20, 2019 memorandum from Tim Felstead, Community Development, to
the CBJ Planning Commission regarding SMP2019 0002.

This Notice of Decision does not authorize any construction. Prior to starting any project, it is the
applicant’s responsibility to obtain the required building permits.
This Notice of Decision constitutes a final decision of the CBJ Planning Commission. Appeals must be
brought to the CBJ Assembly in accordance to CBJ 01.50.030. Appeals must be filed by 4:30 P.M. on the
day twenty days from the date the decision is filed with the City Clerk, pursuant to CBJ 01.50.030 (c).
Any action by the applicant in reliance on the decision of the Planning Commission shall be at the risk
that the decision may be reversed on appeal (CBJ 49.20.120).
Effective Date: The permit is effective upon approval by the Commission, May 28, 2019.
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File No.: SMP2019 0002
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Expiration Date: The permit will expire five (5) years after the effective date, or May 28, 2024, if no
Building Permit has been issued and substantial construction progress has not been
made in accordance with the plans for which the subdivision permit was authorized or
no final plat has been approved. Application for permit extension must be submitted
thirty days prior to the expiration date.

Project Planner: ________________________________
Tim Felstead, Planner
Community Development Department

________________________________
Filed With Municipal Clerk
cc:

____________________________
Benjamin Haight, Chair
Planning Commission

5/31/2019
_______________________
Date

Plan Review

NOTE: The Americans with Disabilities Act (ADA) is a federal civil rights law that may affect this subdivision. ADA regulations have
access requirements above and beyond CBJ - adopted regulations. Owners and designers are responsible for compliance with ADA.
Contact an ADA - trained architect or other ADA trained personnel with questions about the ADA: Department of Justice (202) 2725434, or fax (202) 272-5447, NW Disability Business Technical Center (800) 949-4232, or fax (360) 438-3208.
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Invita on to Comment
On a proposal to be heard by the CBJ Planning Commission

Your Community, Your Voice

155 S. Seward Street Juneau, Alaska 99801

NT
MO

Proposed Subdivision
Amendment on
Timberwolf Lane

A
AN
K
EE
CR

TIMBERWOLF LN

TO:

RD

LONE WOLF DR

An application has been submitted for consideration and public hearing by the
Planning Commission for a major amendment to Montana Creek West Phase 2B
to allow subdivision of two (2) lots into four (4) lots located on Timberwolf Lane
in a D3 Zone.

TIMELINE

Staﬀ Report expected to be posted Monday, May 20, 2019 at
h ps://beta.juneau.org/assembly/assembly‐minutes‐and‐agendas
Find hearing results, mee ng minutes and more here as well.

Now through May 6, 2019

May 7 through 12 noon, May 24

Comments received during
this period will be sent to the
Planner, Tim Felstead, to be
included in the staﬀ report.

Comments received during this period
will be sent directly to Commissioners
to read over the weekend in
prepara on for the hearing.

Phone: (907)586‐0715  Email: pc_comments@juneau.org
Mail: Community Development, 155 S. Seward St, Juneau AK 99801
Printed April 30, 2019

HEARING DATE & TIME
7:00 pm, May 28, 2019

You may tes fy and bring
up to 2 pages of wri en
material (15 copies) in City
Hall’s Assembly Chambers,
155 S. Seward St., Juneau.

May 29

The results of
the hearing
will be posted
online.

Case No.: PDF2019 0001; SMP2019 0002;
SMF2019 0001

Parcel No.: 4B2901160411; 4B2901160405
CBJ Parcel Viewer: h p://epv.juneau.org
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PLANNING COMMISSION
NOTICE OF DECISION
Date:
File No.:

May 29, 2019
SMF2019 0001

Roscoe Bicknell IV
P.O. Box 33517
Juneau, AK 99803-3517
Proposal:

Final plat approval for major subdivision within Montana Creek West Phase 2B
of two (2) lots (Lots 5 and 11) into four (4) lots

Property Address:

No address

Legal Description:

Lots 5 and 11, Montana Creek West 2B

Parcel Code No.:

4B2901160405 and 4B2901160411 respectively

Hearing Date:

May 28, 2019

The Planning Commission, at its regular public meeting, adopted the analysis and findings listed in the
attached memorandum dated May 20, 2019 and approved the final plat to be conducted as described
in the project description and project drawings submitted with the application.
Attachment:

May 20, 2019 memorandum from Tim Felstead, Community Development, to
the CBJ Planning Commission regarding SMF2019 0001.

This Notice of Decision does not authorize any construction. Prior to starting any project, it is the
applicant’s responsibility to obtain the required building permits.
This Notice of Decision constitutes a final decision of the CBJ Planning Commission. Appeals must be
brought to the CBJ Assembly in accordance to CBJ §01.50.030. Appeals must be filed by 4:30 P.M. on
the day twenty days from the date the decision is filed with the City Clerk, pursuant to CBJ §01.50.030
(c). Any action by the applicant in reliance on the decision of the Planning Commission shall be at the
risk that the decision may be reversed on appeal (CBJ §49.20.120).
Effective Date: The permit is effective upon approval by the Commission, on May 28, 2019.
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Page 2 of 2

Project Planner:

cc:

________________________________
Tim Felstead, Planner
Community Development Department

________________________________
Benjamin Haight, Chair
Planning Commission

________________________________
Filed With Municipal Clerk

5/31/2019
_______________
Date

Plan Review

NOTE: The Americans with Disabilities Act (ADA) is a federal civil rights law that may affect this subdivision. ADA regulations have
access requirements above and beyond CBJ - adopted regulations. Owners and designers are responsible for compliance with ADA.
Contact an ADA - trained architect or other ADA trained personnel with questions about the ADA: Department of Justice (202) 2725434, or fax (202) 272-5447, NW Disability Business Technical Center (800) 949-4232, or fax (360) 438-3208.
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DATE:

May 16, 2019

TO:

Planning Commission

FROM:

Laurel Christian, Planner
Community Development Department

CASE NO.:

USE2019 0013

PROPOSAL:

A Conditional Use Permit for a 5,000 square foot indoor
recreation facility

GENERAL INFORMATION
Applicant:

Juneau Condos LLC

Property Owner:

Juneau Condos LLC

Legal Description:

USS 1053 TR A2

Parcel Code Number:

5B2101030001

Site Size:

892,544 square feet

Comprehensive Plan Future
Land Use Designation:

Medium Density Residential (MDR)

Zoning:

D15 Multifamily

Utilities:

Public Water & Sewer

Access:

Mendenhall Loop Road

Existing Land Use:

Vacant

Surrounding Land Use:

North – Vacant
South – Kodzoff Acres
East – Kodzoff Acres and Mendenhall Loop Road
West – D5 Single Family & Duplex Zoning
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VICINITY MAP

ATTACHMENTS
Attachment A – Application and Project Narrative
Attachment B – Site Plan, including Parking and Vegetative Cover
Attachment C – Conceptual Building Design and Floor Plan
Attachment D – Neighboring Uses Map and Zoning Map
Attachment E – Agency and Public Comments
PROJECT DESCRIPTION
The applicant requests a Conditional Use Permit for an approximately 5,000 square foot indoor
recreation facility. The intent is to use the facility as a space for the Juneau Wrestling Club to
practice, host events, or rent out the space to other groups who use mats and other indoor
sports facilities, such as gymnastics clubs. The facility will be located on a 20+ acre parcel that
has frontage on Mendenhall Loop Road.
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ANALYSIS
Project Site and Design – The subject parcel is 20.49 acres and exceeds the minimum lot size
for the D15 zoning district. The proposed recreation facility will be sited close to Mendenhall
Loop Road and meet the required setbacks for the zoning district. The design of the facility is
conceptual, but, at this time, a 50 by 100 foot single story building with a mezzanine is
proposed (Attachment C).
Zoning – The subject parcel is in the D15 zoning district. Per CBJ 49.25.300 Table of Permissible
Uses, recreation indoor activity conducted entirely within a building or substantial structure
(USE 6.120) is allowed within the D15 zoning district with a Conditional Use Permit issued by
the Planning Commission.
Traffic – According to the Institute of Transportation Engineers Trip Generation Manual, an
athletic club facility is expected to generate 5.84 average daily trips per 1,000 square feet of the
structure during the P.M. peak hour of traffic. Based on this, the proposed development is
anticipated to generate 29.2 average daily trips. Per CBJ 49.40.300(a)(2), a traffic impact
analysis is not required for developments that are projected to generate 250 or fewer average
daily trips; therefore, no traffic impact analysis is required for this development.
Parking and Circulation – CBJ 49.40.200(3) Uses Not Specified states that when a use is not
listed, the requirements for off-street parking shall be based on the requirements for the most
comparable uses. CBJ 49.40.210 does not list a parking requirement that is specific for
recreational facilities. Similar uses permitted, such as the Dimond Park Field House, have used
the parking requirement for churches, auditoriums, and similar enclosed places of assembly,
which require one parking space per four seats; in this case, it would be one space per four
persons of capacity, as determined by the CBJ Building Code Official. According to the CBJ
Building Code Official, based on the conceptual plans in Attachment C, the proposed building
would have a capacity of 80 people. Therefore, the required parking would be 20 spaces. The
applicant has submitted a parking plan showing 45 parking spaces (Attachment B). As stated
above, the proposed building is a conceptual design. Upon submittal of final plans with the
building permit, staff will evaluate the parking to ensure that the required parking is
accommodated on-site.
According to CBJ 49.40.210(b)(3), one accessible parking space is required for parking lots of 125 spaces. This space must be van accessible. Accessible parking spaces are not shown on the
parking plan. A recommended condition of approval is that the applicant revises the parking
plan to show the required accessible parking space; this will be reviewed during the building
permit process.
Per CBJ49.40.210(c), one off-street loading area measuring 30 feet by 12 feet is required for
commercial buildings with a gross floor area above 5,000 square feet. A recommended
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condition of approval is that the parking plan be amended to show the one (1) required offstreet loading area. This will be reviewed during the building permit process.
Additionally, staff recommends a condition of approval that parking spaces shall be striped or
curb stops shall be placed and spaces shall be signed with required accessible signage prior to
the issuance of a Certificate of Occupancy.
Lighting- CBJ 49.40.230 (d) requires that parking areas be “suitably lighted” and “shall be full
cutoff styles that direct light only onto the subject parcel”. This is interpreted to mean exterior
lighting should be provided in parking areas, along pedestrian walkways, and immediately
adjacent or affixed to the exterior of the building. The applicant does not show lighting on the
site plan. A recommended condition of approval is that the applicant submits a lighting plan for
review by the department during the building permit process. The lighting shall be designed,
located, and installed to minimize off-site glare.
Vegetative Cover – The applicant has submitted a site plan showing vegetative areas
(Attachment B). The minimum vegetative cover requirement for the D15 zoning district is 30%.
The applicant has demonstrated on the site plan that the majority of the lot is maintained with
live vegetative cover.
Noise – Noise is not expected to be out of character for the D15 multi-family zoning district.
Public Health or Safety – There is no evidence that the proposed development will have a
negative effect on public health or safety.
Habitat – Duck Creek runs north to south on the subject parcel near the proposed structure.
Duck Creek is an anadromous waterbody and also a designated impaired waterbody by the
Alaska Department of Environmental Conservation. On the site plan, the applicant has
demonstrated that the proposed structure will not be located within the 50 foot no
development buffer from Duck Creek (Attachment A).
The Alaska Department of Environmental Conservation and the Alaska Department of Fish and
Game were invited to comment; no comments have been received at this time.
Flood Hazard – Portions of the subject parcel are within the AE flood hazard area according to
the CBJ Adopted Flood Insurance Rate Maps (FIRM). The proposed structure will be built to
meet the requirements set forth in CBJ 49.70.400. This will be reviewed during the building
permit process.
Property Value or Neighborhood Harmony – There is no evidence that the proposed
development will negatively harm property values or be out of character with the existing D15
multifamily zoned neighborhood, which includes churches, a mobile home park, cinema, a
recreation facility, apartment buildings, existing condominiums, and single-family residences.
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Conformity with Adopted Plans –
2013 Comprehensive Plan – The subject parcel has a future land use designation of Medium
Density Residential (MDR). The intent of MDR is explained as:
Medium Density Residential (MDR).These lands are characterized by urban residential lands
for multifamily dwelling units at densities ranging from 5 to 20 units per acre. Any
commercial development should be of a scale consistent with a residential neighborhood, as
regulated in the Table of Permissible Uses (CBJ 49.25.300).
The proposed development is at a scale appropriate for the existing neighborhood. As stated
above, nearby uses include churches, a mobile home park, a cinema, a recreation facility,
apartment buildings, existing condominiums, single-family residences, and a proposed
condominium development (Attachment D).
Chapter One of the Comprehensive Plan establishes a vision and guiding principles; the
proposed development is consistent with the following:
Quality education from Pre-school to University levels. Promote quality educational
programs and experiences in the schools and lifelong learning for our residents as well as a
healthy lifestyle with adequate recreational facilities, resources and programs. Support a
vital arts community, celebrating our diverse cultural heritage and unique historic resources.
Additionally, the proposed development is consistent with the following polices from the
Comprehensive Plan:
POLICY 10.4. TO MINIMIZE CONFLICTS BETWEEN RESIDENTIAL AREAS AND NEARBY
RECREATIONAL, COMMERCIAL, OR INDUSTRIAL USES THAT WOULD GENERATE ADVERSE
IMPACTS TO EXISTING RESIDENTIAL AREAS THROUGH APPROPRIATE LAND USE LOCATIONAL
DECISIONS AND REGULATORY MEASURES.
The proposed development is found to be consistent with the above polices as they have
proposed an appropriate size building for the neighborhood. As stated above, the existing area
contains a mixture of uses ranging from commercial to residential. As stated in the applicant’s
narrative, the proposed building would be sited to reduce glare onto neighboring properties
and provides a vegetative buffer between Mendenhall Loop Road and the proposed structure.
Additionally, the site plan shows that the proposed building is located 10 feet from the
neighboring property line to Kodzoff Acres, providing an additional 5 feet of setback that is
greater than what is required for the D15 zoning district. In the D15 zoning district, the side
yard setback is 5 feet. Additionally, in the project narrative, the applicant has stated that the
rear of the building, abutting Kodzoff Acres, will not have lighting or openings, so as to reduce
glare onto the neighboring property.
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Agency and Public Comment – The proposed development application was sent to Capital City
Fire & Rescue, CBJ Engineering & Public Works, the CBJ Building Code Official, CBJ Assessors
Office, Alaska Department of Environmental Conservation, Alaska Department of Fish and
Game, and Alaska Department of Transportation and Public Facilities. At this time, no agencies
have raised concerns with the proposed development.
The Alaska Department of Transportation (DOT) declined to comment at this time, as they need
more detailed plans for the driveway that will access Mendenhall Loop Road, which is a DOT
right-of-way. The applicant is aware that a DOT right-of-way permit is needed.
At this time, two public comments have been received (Attachment E).
Chuck Cohen, May 5, 2019: Mr. Cohen has concerns regarding the proposed development’s
effects on the neighboring Kodzoff Acres Mobile Home Park. Specifically, he is concerned about
property values, neighborhood safety, the disturbance of Duck Creek, and potential flood
hazards.
Lisa Idell-Sassi, May 7, 2019: Ms. Idell-Sassi emailed in support of the proposed development.
FINDINGS
CBJ 49.15.330 (e)(1) Review of Director's Determinations, states that the Planning Commission
shall review the director's report to consider:
1. Whether the application is complete;
2. Whether the proposed use is appropriate according to the Table of Permissible Uses;
and,
3. Whether the development as proposed will comply with the other requirements of this
chapter.
The Commission shall adopt the director's determination on the three items above unless it
finds, by a preponderance of the evidence, that the director's determination was in error, and
states its reasoning for each finding with particularity.
CBJ 49.15.330 (f) Commission Determinations, states that even if the commission adopts the
director's determination, it may nonetheless deny or condition the permit if it concludes, based
upon its own independent review of the information submitted at the public hearing, that the
development will more probably than not:
1. Materially endanger the public health or safety;
2. Substantially decrease the value of or be out of harmony with property in the
neighboring area; or,
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3. Not be in general conformity with the comprehensive plan, thoroughfare plan, or other
officially adopted plans.
Per CBJ 49.15.330 (e) & (f) Review of Director's & Commission’s Determinations, the director
makes the following findings on the proposed development:
1. Is the application for the requested Conditional Use Permit complete?
Yes. Staff finds the application contains the information necessary to conduct a full review of
the proposed operations. The application submittal by the applicant, including the appropriate
fees, substantially conforms to the requirements of CBJ Chapter 49.15.
2. Is the proposed use appropriate according to the Table of Permissible Uses?
Yes. The requested permit is appropriate according to the Table of Permissible Uses. The
permit is listed at CBJ 49.25.300, Section 6.120 for the D15 zoning district.
3. Will the proposed development comply with the other requirements of this chapter?
Yes. The proposed development complies with the other requirements of this chapter. Public
notice of this project was provided in the May 17, 2019, and May 27, 2019, issues of the Juneau
Empire's "Your Municipality" section, and a notice of public hearing was mailed to all property
owners within 500 feet of the subject parcel. Moreover, a public notice sign was posted on the
subject parcel, visible from the public right-of-way.
4. Will the proposed development materially endanger the public health or safety?
No. There is no evidence that the proposed development will materially endanger public
health or safety.
5. Will the proposed development substantially decrease the value of or be out of harmony
with property in the neighboring area?
No. There is no evidence that the proposed development will decrease the value or be out of
harmony with property in the neighboring area.
6. Will the proposed development be in general conformity with the land use plan,
thoroughfare plan, or other officially adopted plans?
Yes. The proposed development has been found to be in general conformity with the CBJ
Comprehensive Plan.
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Planning Commission
Case No.: USE 2019 0013
May 16, 2019
Page 8 of 8
Per CBJ 49.70.900 (b)(3), General Provisions, the Director makes the following Juneau Coastal
Management Program consistency determination:
7. Will the proposed development comply with the Juneau Coastal Management Program?
N/A
RECOMMENDATION
It is recommended that the Planning Commission adopt the director's analysis and findings and
grant the requested Conditional Use Permit. The permit would allow the development of an
approximately 5,000 square foot recreation facility.
The approval is subject to the following conditions:
1. The applicant must submit a lighting plan during the building permit process for review
by the Community Development Department; the lighting shall be designed, located,
and installed to minimize off-site glare.
2. The applicant shall submit a parking plan during the building permit process for review
by the Community Development Department; the parking plan shall include:
a. accessible and van-accessible parking spaces
b. off-street loading areas
c. standard parking spaces
3. The parking spaces shall be striped or wheel stops shall be placed, and spaces shall be
signed with required accessible and van-accessible signage prior to the issuance of a
Certificate of Occupancy.
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Laurel Christian
From:
Sent:
To:
Subject:

Charlie Ford
Wednesday, May 1, 2019 2:30 PM
Laurel Christian
RE: USE20190013 Agency Review: A Conditional Use Permit for a 5,000 square foot
sports facility.

Hi Laurel,
I didn’t see a drawing for the mezzanine but if it’s a true mezzanine his occupant load will be 80.

Charlie Ford | Building Official
Community Development Department │ City & Borough of Juneau, AK
Location: 230 S. Franklin Street, 4th Floor Marine View Building
Office: 907.586.0767

From: Laurel Bruggeman
Sent: Tuesday, April 30, 2019 1:19 PM
To: Charlie Ford
Subject: FW: USE20190013 Agency Review: A Conditional Use Permit for a 5,000 square foot sports facility.

Hi Charlie,
Could you tell me what the capacity would be for this building for people? For parking calculation purposes, we need to
know the capacity.
He’s proposing a 50x100 building with a mezzanine, there is a site plan in the attached application.
Thanks!
Laurel Christian | Planner
Community Development Department│ City & Borough of Juneau, AK
Location: 230 S. Franklin Street, 4th Floor Marine View Building
Office: 907.586.0761
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From: Laurel Bruggeman
Sent: Monday, April 15, 2019 9:39 AM
To: Dan Jager; Sven Pearson; General Engineering; Charlie Ford; Robin Potter; Mary Grant; 'brock.tabor@alaska.gov';
Skagerberg, Verne R (DOT); 'Epstein, David B (DOT)'; 'kate.kanouse@alaska.gov'
Subject: USE20190013 Agency Review: A Conditional Use Permit for a 5,000 square foot sports facility.

Good morning,
We have received an application for a Conditional Use Permit for a 5,000 square foot sports facility. This review has
been expanded due to the proximity of the facility to Duck Creek.
Please see the attached application materials and provide your comments to me by May 1, 2019.
Let me know if you have any questions or need additional information.
Thank you,
Laurel Bruggeman | Planner
Community Development Department│ City & Borough of Juneau, AK
Location: 230 S. Franklin Street, 4th Floor Marine View Building
Office: 907.586.0761
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Laurel Christian
From:
Sent:
To:
Subject:

Dan Jager
Tuesday, May 7, 2019 4:21 PM
Laurel Christian
RE: USE20190013 Agency Review: A Conditional Use Permit for a 5,000 square foot
sports facility.

Hi.
Yes, access is still good and no sprinklers required as it is under the 12,000 square foot threshold.
Dan
From: Laurel Christian
Sent: Tuesday, May 07, 2019 4:18 PM
To: Dan Jager
Subject: RE: USE20190013 Agency Review: A Conditional Use Permit for a 5,000 square foot sports facility.

Hi Dan,
Would the proposed access meet any requirements for fire?
Additionally, would this size building need to be sprinkled?
Thanks much!
Laurel Christian | Planner
Community Development Department│ City & Borough of Juneau, AK
Location: 230 S. Franklin Street, 4th Floor Marine View Building
Office: 907.586.0761
Please note new email: Laurel.christian@juneau.org

From: Dan Jager
Sent: Monday, April 15, 2019 10:46 AM
To: Laurel Bruggeman
Subject: RE: USE20190013 Agency Review: A Conditional Use Permit for a 5,000 square foot sports facility.

Still looks ok for us, thanks Laurel!
Dan
From: Laurel Bruggeman
Sent: Monday, April 15, 2019 9:39 AM
To: Dan Jager; Sven Pearson; General Engineering; Charlie Ford; Robin Potter; Mary Grant; 'brock.tabor@alaska.gov';
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Laurel Christian
From:
Sent:
To:
Subject:

Laurel Christian
Monday, May 6, 2019 8:16 AM
'Chuck Cohen'
RE: Case No. USE2019 0013

Good morning Chuck,
Thank you for your comments on the proposed development, they will be included in my staff report to the Planning
Commission.
Please note:
1. This is not a proposal for a subdivision, and no subdivision application has been received by the department
for this parcel, so we cannot require a subdivision review.
2. The subject parcel is zoned D15, not D18.
3. Staff, and the Director, make a recommendation to the Planning Commission for conditional use permits.
The case is scheduled for the May 28th Planning Commission hearing, you and the residents of Kodzoff Acres
are welcome, and encouraged to testify before the Commission. Ultimately the Planning Commission makes
a decision on the proposed development, not the Director.
4. AKDOT and the CBJ Fire Marshall have been consulted during Staffs review of the proposal.
Please let me know if you have any questions.
Thanks,
Laurel Christian | Planner
Community Development Department│ City & Borough of Juneau, AK
Location: 230 S. Franklin Street, 4th Floor Marine View Building
Office: 907.586.0761
Please note new email: Laurel.christian@juneau.org

From: Chuck Cohen [mailto:kodzoff@alaskan.com]
Sent: Sunday, May 5, 2019 1:29 PM
To: Laurel Christian
Subject: Re: Case No. USE2019 0013

Laural:
Thank you for providing this information. Frankly, we were taken by surprise learning of this proposed
intensive development by Juneau Condos, LLC, an partnership of Constellation Development LLC and Trucano
Construction, Inc. so close to the north entrance to Kodzoff Acres II, a well established lower density single
family neighborhood with 42 families, many with children. We have not really had enough time to respond to
1

Attachment E - Comments

Packet Page 594 of 650

this proposal, and we suggest this planning process be delayed to give the neighborhood time to respond,
possibly with a neighborhood meeting. These are sophisticated developers well able to respond to a undivided
large tract development planning process.
We do, however, have some initial thoughts. The scale of this proposed development, in comparison to
the adjacent neighborhood, is a major development out of harmony with existing land use. Moreover,
neighborhood resident public safety and homeowner property values will be adversely affected. We believe the
conditional use process is the wrong regulatory scheme for this development. We believe it is appropriate to
treat this proposed development as a subdivision so all critical land use and planning factors may be considered
in advance with sufficient detailed information for the department and director to make an informed decision.
This proposal is for a 5500 square foot commercial use building for competitions and exhibitions, with
a large paved area for 45 parking spaces (180 users) being custom built and then leased to a private non-profit
social or fraternal club. Such a use (Social and Fraternal Clubs - 5.400) is not permitted in a D-18 zone at
all. Moreover, the shape, grade, and adjacency issues to Duck Creek and the existing neighborhood make initial
topography, flood plain,,precise creek boundary location, proposed final fill and grading and drainage and
vegetative barriers to both Mendenhall Loop Road and Kodzoff Acres entrance street critical issues that must be
predetermined to assure that this development does not adversely affect public safety and adjacent property
values.
The most recent flood plain maps suggest that Duck Creek is backing up at Nancy Street because the
State under highway culvert is silted and perhaps isostatic redound. This has begun to cause flooding issues in
the portions of the creek to the rear of Kodzoff II, not previously present. The on grade and sheet drainage of a
large building roof and vehicle parking lot into Duck Creek in periods of peak rainfall without significant
mitigation efforts will likely flood homeowners lots on the west side of Kodzoff Acres II These are owner
occupied lots, and each homeowner’s house is a tax parcel likely to be severely and adversely affected, both in
terms of value and future financing. Mobile homes of this type are unsubsidized affordable housing, a well
documented community need. The economic viability of this neighborhood needs to be preserved. These
issues need to be considered before, not after issuing a conditional use permit.
As a practical matter, a 20 acre large central urban parcel zoned D-18, if properly evaluated a
subdivision use, would be required to have perimeter property line setbacks and vegetative barrier (green belt)
separations to adjacent properties and roadways well in excess of the setback rules for small subdivided
residential lots within such a subdivision. In short, this proposed development permitting process is putting the
"cart before the horse”. Larger setbacks are needed along the Mendenhall Loop Road to preserve the greenbelt
which mitigates noise, air pollution, wind effects and allows filtering of highway water runoff into well
established ditches. In the mobile home park, we have worked hard over the years to maintain this vegetative
barrier. The current proposal would remove this barrier and replace it with parking right up to the roadside
property line. Larger setbacks are also needed along the Kodzoff II entry roadway and US Postal service owned
mail boxes for much the same reasons. Frankly, 5 feet from the property line is ridiculous. At a regulatory
minimum it is already required to be 13 feet for a small lot adjacent to a street, and that would allow no room
for a vegetative barrier, ditching to collect runoff before it floods our neighborhood street, freezes in the winter
and travels unfiltered into Duck Creek.
Before any decision is made by the director for this proposal, there needs to be a survey with current
topography, stream location determination as well as a proposal for final lot elevations and a drainage plan. The
meander line on the plat is illustrative only at least in terms of current conditions. Also, some proposal for
future development and access to the remainder of the lot should be considered. The big picture is important,
especially to drainage. Drainage and flooding of our adjacent property is of prime concern, and it affects
current affordable residential property use, as well as future use homeowner property values, insurance and
financing.
2
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We also noted from in your report on the developer’s pre-conference, ADOT and the CBJ Fire Marshal
were noted to be N/A, which we interpreted to be “not applicable”. We do not agree. We believe ADOT and
the CBJ Fire Marshal should be given an opportunity for input prior to any decision as their views on traffic,
access, drainage, and public safety are quite applicable to any determination regarding adverse effects on public
safety, property values and drainage and mitigation. ADOT has a current plan for improvements to the
Mendenhall Loop Road and has had consultants studying Duck Creek for drainage and flood mitigation issues
in conjunction with ADF&G and its plans for future roundabouts and roadway drainage. The Fire Marshal
may be concerned that there is no water main on Mendenhall Loop Road to provide fire protection or domestic
water for this proposed high occupancy commercial building.
Finally, it might not be a bad idea to have a subdivision review committee consider the following items:
Existing topography and stream location particulars;
Drainage and water quality requirements;
Pedestrian ways, anticipated traffic, traffic align and connect streets;
Water and sewer and electric capacity and availability to site and the lot as a whole;
Fire protection, hydrants to the site and lot as a whole;
Grading and drainage plans for the site and any future access to the lot as a whole; and,
Future development plans for the lot as a whole and traffic and intersection issues
In our view, a subdivision approval process should, at least in terms of a lot split, precede any other conditional
use approval process for this site as a very small portion of a previously un-subdivided large urban tract of land.
To do otherwise is simply an end run around a solid comprehensive planning process that protects the
neighborhood and the public interest. Foe these reasons, we do not believe the conditional use process is
appropriate at all and the original application should have been rejected in favor of a minor subdivision process
at a minimum.
Best regards,
Chuck Cohen
Managing Member
KODZOFF ACRES, LLC
d/b/a Kodzoff Acres Mobile Home Park

Hello Chuck,
All the application materials for USE20190013 can be found here:
https://packet.cbjak.org/CoverSheet.aspx?ItemID=6975&MeetingID=987
Thank you,
Laurel Christian | Planner
Community Development Department│ City & Borough of Juneau, AK
Location: 230 S. Franklin Street, 4th Floor Marine View Building
Office: 907.586.0761
3
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Please note new email: Laurel.christian@juneau.org
-----Original Message----From: Chuck Cohen [mailto: kodzoff@alaskan.com]
Sent: Thursday, May 02, 2019 12:51 PM
To: PC_Comments
Subject: Case No. USE2019 0013
Laurel:
We do not believe CBJ has properly noticed this Planning Commission process for a conditional
use permit for the above referenced parcel.
Initially, we have a number of procedural concerns.
. (A 5500 foot commercial building, plus a performance viewing mezzanine and parking to
accommodate 45 vehicle and an anticipated use by 180 users at an one timeommendations is
unreasonably short. There are many details you do not know about this parcel which might well
impact your recommendation decision. We just received your notice card today! May 6, the
comment deadline, is Monday, which allows barely two business days to gather information and
prepare an informed comment in writing. That timeline is flawed, totally unreasonable and
without justification. We request your notice be withdrawn and properly re-published with
notice to all separate property owners and reasonable timelines to allow meaningful public
participation and assure due process to adjacent property owners.
Best regards,
Chuck Cohen
Managing Member
Kodzoff Acres,LLC
d/b/a. Kodzoff Acres Mobile Home Park

4
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From:
Sent:
To:
Subject:

Lisa Idell-sassi <lidellsassi@outlook.com>
Tuesday, May 7, 2019 10:41 AM
PC_Comments
Indoor Rec Facility - Conditional Use Permit

Hello,
I wanted to email CBJ to show my support for an indoor recreational facility in the Mendenhall Loop Road, D15
zone. Kids in Juneau REALLY need more places to go and have fun and exercise, and I fully support this.
Thanks,
Lisa Idell‐Sassi
Sent from Mail for Windows 10

1

Attachment E - Comments

Packet Page 598 of 650

Invitation to Comment
On a proposal to be heard by the CBJ Planning Commission

Your Community, Your Voice
PROPOSED INDOOR
RECREATION FACILITY ON
MENDENHALL LOOP RD

155 S. Seward Street Juneau, Alaska 99801

ME

ND
ENH
ALL

LOO
PR

D

TO:

An application has been submitted for consideration and public hearing by the
Planning Commission for a Conditional Use Permit for a 5,000 square foot indoor
recreational facility located on Mendenhall Loop Road in a D15 zone.

TIMELINE
Now through May 6, 2019

Comments received during
this period will be sent to the
Planner, Laurel Christian, to
be included in the staff report.

Staff Report expected to be posted Monday, May 20, 2019, at
https://beta.juneau.org/assembly/assembly-minutes-and-agendas
Find hearing results, meeting minutes and more here as well.

May 7 through 12 noon, May 24

Comments received during this period
will be sent directly to Commissioners
to read over the weekend in
preparation for the hearing.

Phone: (907)586-0715  Email: pc_comments@juneau.org
Mail: Community Development, 155 S. Seward St, Juneau AK 99801
Printed April 29, 2019

HEARING DATE & TIME
7:00 pm, May 28, 2019

You may testify and bring
up to 2 pages of written
material (15 copies) in City
Hall’s Assembly Chambers,
155 S. Seward St., Juneau.

May 29

The results of
the hearing
will be posted
online.

Case No.: USE2019 0013
Parcel No.: 5B2101030001
CBJ Parcel Viewer: http://epv.juneau.org

5/29/2019
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USE2019 0013
A Conditional Use Permit for a 5,000
square foot indoor recreation facility
May 28, 2019 Planning Commission Presentation

Background Information
Applicant:

Juneau Condos LLC

Property Owner:

Juneau Condos LLC

Site Size:

892,544 Sq. Ft. (20.49 Acres)

Comprehensive
Plan Future
Land Use
Designation:

Medium Density Residential (MDR)

Current zoning:

D15 Multifamily

Proposed Use:

USE 6.120 Recreation indoor activity
conducted entirely within a building or
substantial structure.

1
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Vicinity Map

Zoning Map
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Existing Uses
in the Area

Project Description
The applicant requests a Conditional Use Permit for an
approximately 5,000 square foot indoor recreation facility. The
intent is to use the facility as a space for the Juneau Wrestling
Club to practice, host events, or rent out the space to other
groups who use mats and other indoor sports facilities.

3

5/29/2019
Packet Page 602 of 650

Project Design

Traffic
According to the Institute of Transportation Engineers Trip
Generation Manual, an athletic club facility is expected to
generate 5.84 average daily trips per 1,000 square feet of the
structure during the P.M. peak hour of traffic. Based on this,
the proposed development is anticipated to generate 29.2
average daily trips. Per CBJ 49.40.300(a)(2), a traffic impact
analysis is not required for developments that are projected to
generate 250 or fewer average daily trips; therefore, no
traffic impact analysis is required for this development.
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Parking

According to CBJ 49.40.210(b)(3), one accessible
parking space is required for parking lots of 1- 25
spaces.
Per CBJ49.40.210(c), one off-street loading area
measuring 30 feet by 12 feet is required for
commercial buildings with a gross floor area above
5,000 square feet.

CBJ 49.40.210 does not list a parking
requirement that is specific for
recreational facilities. Similar uses
permitted, such as the Dimond Park
Field House, have used the parking
requirement for churches, auditoriums,
and similar enclosed places of assembly,
which require one parking space per
four seats; in this case, it would be
one space per four persons of
capacity, as determined by the CBJ
Building Code Official.
Capacity of building shown on plans
is 80 people, so 20 spaces would be
required.

Habitat
Duck Creek is
an anadromous
waterbody,
development
buffers apply.
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Drainage & Grading

Grading permit required if:
Adding more than 50 cubic yards of fill
OR changing the drainage pattern.
This is reviewed during the building permit process.

Flood Hazard
2013 Adopted FIRM Maps

Portions of the subject parcel are
within the AE flood hazard area
according to the CBJ Adopted
Flood Insurance Rate Maps
(FIRM). The proposed structure will
be built to meet the requirements
set forth in CBJ 49.70.400. This will
be reviewed during the building
permit process.
FIRM PANEL 02110C1239D
Grading and fill is permitted in
the AE flood zone. The structure
must be built above the base
flood elevation
According to the
2013 maps the base
flood elevation is
35.18 feet
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Flood Hazard

2018 DRAFT Maps
(NOT ADOPTED – NOT Enforceable)

2018 DRAFT maps show a base flood
elevation of 34.50

Agency & Public Comment
No issues were raised during agency review of the
submitted application materials.
Concerns raised by neighborhood residents include
property values and neighborhood harmony due to
potential drainage issues as the site is located within
the flood hazard area.

254 Public notice post cards
printed April 29, 2019
Public notice sign posted onsite May 14, 2019
Newspaper ads published on
May 17 and May 27, 2019
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Conformity with Adopted Plans
2013 CBJ Comprehensive Plan

Medium Density Residential
(MDR).These lands are
characterized by urban
residential lands for
multifamily dwelling units at
densities ranging from 5 to
20 units per acre. Any
commercial development
should be of a scale
consistent with a residential
neighborhood, as regulated
in the Table of Permissible
Uses (CBJ 49.25.300).

Staff finds The proposed development is at a scale appropriate for the existing
neighborhood. Nearby uses include churches, a mobile home park, a cinema, a
recreation facility, apartment buildings, existing condominiums, single-family
residences, and a proposed condominium development

Chapter One of the Comprehensive Plan establishes a vision and guiding principles; the proposed development
is consistent with the following:
Quality education from Pre-school to University levels. Promote quality educational programs and
experiences in the schools and lifelong learning for our residents as well as a healthy lifestyle with
adequate recreational facilities, resources and programs. Support a vital arts community, celebrating
our diverse cultural heritage and unique historic resources.
Additionally, the proposed development is consistent with the following polices from the
Comprehensive Plan:
POLICY 10.4. TO MINIMIZE CONFLICTS BETWEEN RESIDENTIAL AREAS AND NEARBY
RECREATIONAL, COMMERCIAL, OR INDUSTRIAL USES THAT WOULD GENERATE ADVERSE
IMPACTS TO EXISTING RESIDENTIAL AREAS THROUGH APPROPRIATE LAND USE
LOCATIONAL DECISIONS AND REGULATORY MEASURES.
The applicant has stated in their narrative how they will reduce conflict between the neighboring
properties:
• Increase the side yard setback from 5 feet to 10 feet on the adjoining side lot line.
• Reduce glare by not installing windows or lighting on the rear of the building that faces Kodzoff.
• The applicant will maintain a vegetated buffer along Mendenhall Loop Road

8
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Findings
1. Is the application for the requested Conditional Use Permit complete?
Yes. Staff finds the application contains the information necessary to conduct a full review of
the proposed operations. The application submittal by the applicant, including the appropriate
fees, substantially conforms to the requirements of CBJ Chapter 49.15.
2. Is the proposed use appropriate according to the Table of Permissible Uses?
Yes. The requested permit is appropriate according to the Table of Permissible Uses. The
permit is listed at CBJ 49.25.300, Section 6.120 for the D15 zoning district.
3. Will the proposed development comply with the other requirements of this chapter?
Yes. The proposed development complies with the other requirements of this chapter. Public
notice of this project was provided in the May 17, 2019, and May 27, 2019, issues of the Juneau
Empire's "Your Municipality" section, and a notice of public hearing was mailed to all property
owners within 500 feet of the subject parcel. Moreover, a public notice sign was posted on the
subject parcel, visible from the public right‐of‐way.
4. Will the proposed development materially endanger the public health or safety?
No. There is no evidence that the proposed development will materially endanger public
health or safety.

Findings
5. Will the proposed development substantially decrease the value of or be out of
harmony with property in the neighboring area?
No. There is no evidence that the proposed development will decrease the value or be out of
harmony with property in the neighboring area.
6. Will the proposed development be in general conformity with the land use plan,
thoroughfare plan, or other officially adopted plans?
Yes. The proposed development has been found to be in general conformity with the CBJ
Comprehensive Plan.
Per CBJ 49.70.900 (b)(3), General Provisions, the Director makes the following
Juneau Coastal Management Program consistency determination:
7. Will the proposed development comply with the Juneau Coastal Management
Program?
N/A
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Recommendation
It is recommended that the Planning Commission adopt the director's analysis and findings and
grant the requested Conditional Use Permit. The permit would allow the development of an
approximately 5,000 square foot recreation facility. The approval is subject to the following
conditions:
1. The applicant must submit a lighting plan during the building permit process for review
by the Community Development Department; the lighting shall be designed, located,
and installed to minimize off‐site glare.
2. The applicant shall submit a parking plan during the building permit process for review
by the Community Development Department; the parking plan shall include:
a. accessible and van‐accessible parking spaces
b. off‐street loading areas
c. standard parking spaces
3. The parking spaces shall be striped or wheel stops shall be placed, and spaces shall be
signed with required accessible and van‐accessible signage prior to the issuance of a
Certificate of Occupancy.
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Existing Uses
in the Area
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PLANNING COMMISSION
NOTICE OF DECISION
Date:
Case No.:

May 29, 2019
USE2019 0013

Juneau Condos LLC
ATTN: Travis Arndt
10840 Lilac Drive
Juneau, AK 99801
Proposal:

A Conditional Use Permit for a 5,000 square foot indoor recreation facility

Property Address:

Mendenhall Loop Road

Legal Description:

USS 1053 TR A2

Parcel Code No.:

5B2101030001

Hearing Date:

May 28, 2019

The Planning Commission, at its regular public meeting, adopted the analysis and findings listed in the
attached memorandum dated May 16, 2019, and approved the Conditional Use Permit for a 5,000
square foot indoor recreation facility to be conducted as described in the project description and project
drawings submitted with the application and with the following conditions:
1. The applicant must submit a lighting plan during the building permit process for review
by the Community Development Department; the lighting shall be designed, located,
and installed to minimize off-site glare.
2. The applicant shall submit a parking plan during the building permit process for review
by the Community Development Department. The parking plan shall include:
a. Accessible and van-accessible parking spaces;
b. Off-street loading areas; and
c. Standard parking spaces
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Juneau Condos LLC
Case No.: USE2019 0013
May 29, 2019
Page 2 of 2
3. The parking spaces shall be striped, or wheel stops shall be placed, and spaces shall be
signed with required accessible and van-accessible signage prior to the issuance of a
Certificate of Occupancy.
Attachments: May 16, 2019, memorandum from Laurel Christian, Community Development, to the
CBJ Planning Commission regarding USE2019 0013.
This Notice of Decision does not authorize construction activity. Prior to starting any project, it is the
applicant’s responsibility to obtain the required building permits.
This Notice of Decision constitutes a final decision of the CBJ Planning Commission. Appeals must be
brought to the CBJ Assembly in accordance with CBJ 01.50.030. Appeals must be filed by 4:30 P.M. on
the day twenty days from the date the decision is filed with the City Clerk, pursuant to CBJ 01.50.030 (c).
Any action by the applicant in reliance on the decision of the Planning Commission shall be at the risk
that the decision may be reversed on appeal (CBJ 49.20.120).
Effective Date:

The permit is effective upon approval by the Commission, May 28, 2019.

Expiration Date:

The permit will expire 18 months after the effective date, or November 28, 2020, if
no Building Permit has been issued and substantial construction progress has not
been made in accordance with the plans for which the development permit was
authorized. Application for permit extension must be submitted thirty days prior to
the expiration date.

Project Planner:

________________________________
Laurel Christian, Planner
Community Development Department

________________________________
Benjamin Haight, Chair
Planning Commission

________________________________
Filed With Municipal Clerk

5/31/2019
_________________
Date

cc:

Plan Review

NOTE: The Americans with Disabilities Act (ADA) is a federal civil rights law that may affect this development project. ADA regulations
have access requirements above and beyond CBJ-adopted regulations. Owners and designers are responsible for compliance with
ADA. Contact an ADA - trained architect or other ADA trained personnel with questions about the ADA: Department of Justice (202)
272-5434, or fax (202) 272-5447, NW Disability Business Technical Center (800) 949-4232, or fax (360) 438-3208.
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DATE:

May 24, 2019

TO:

Planning Commission

FROM:

Tim Felstead, Planner
Community Development Department

FILE NO.:

CSP2018 0012

PROPOSAL:

Planning Commission review of Fiscal Year 2020 Capital Improvement
Program.

ATTACHMENTS
Attachment A – FY2020 Capital Improvement Program project list – Resolution 2845(c)
Attachment B – November 15, 2017 Memorandum from Planning Commission to CBJ Public
Works and Facilities Committee re: Fiscal Year 2020-2025 Capital Improvement
Program
INTRODUCTION
The City and Borough of Juneau prepares a revised Six-year Capital Improvement Program (CIP)
each year. The CIP guides the investment of public funds for maintenance, repair, construction,
and acquisition of public infrastructure, facilities, and equipment. The CIP is presented to the
Assembly in April, along with the draft fiscal year (FY) budget, and includes the City Manager’s
recommended project priorities for FY 2020.
The Land Use Code establishes the role of the Planning Commission in the CIP process under CBJ
49.10.170 which states:
49.10.170(b) Review of the Capital Improvements Program. Upon adequate notice which shall
be provided by the director, the commission shall review annually the capital improvements
program of the City and Borough and submit its recommendations to the Assembly.
The purpose of the Planning Commission review is to ensure the CIP is consistent with the goals
of the Comprehensive Plan.
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During the Director’s Report at the October 23, 2018, Regular Planning Commission meeting, the
Commission was asked to review and provide early input into the CBJ CIP. The Commission
decided to allow the Chair to form a sub-committee to write a draft memorandum on the topic.
On November 7, 2018, four members of the Commission met at a special meeting to draft a
memorandum regarding the Planning Commission’s recommendations for the CBJ CIP. The
Commissioners present were Mr. Haight, Mr. Voelckers, Mr. LeVine, and Mr. Campbell. Steve
Behnke from the Juneau Commission on Sustainability (an Assembly-appointed commission) and
Planner Tim Felstead were also present.
At a Committee of the Whole meeting on November 13, 2018, the Commission had a discussion
with the Director of CBJ Engineering and Public Works, Mike Vigue, on the CIP process. Attached
is a memorandum from the Commission sent to Mr. Vigue.
As a new part of the Planning Commission review process, Mr. Vigue came back to the
Commission on February 19, 2019 when the draft CIP list for FY2020 was first presented to the
Assembly Public Works and Facilities Committee. This was an opportunity to discuss how the
Commission’s recommendations have been addressed and for public input into the draft CIP. It
is also worth noting that other committees and boards also provide opportunity for the public to
comment on some department’s CIP projects (e.g. Parks and Recreation Advisory Committee,
Docks and Harbors Board).
The Planning Commission identified four broad categories of potential capital improvements that
are relevant to its review authority:





Housing;
Community Vitality;
Transportation; and
Sustainability

ORGANIZATION OF THE CIP
The CIP list offers important information for the various capital improvement projects
recommended for funding in FY2020 and planned for future years through FY2025. This
memorandum addresses the FY2020 CIP list as presented as a near final draft to the Assembly
Finance Committee in May 2019 (see Resolution 2845(c) in Attachment A). The final version
being passed to the Assembly (Resolution 2845(d)) for approval was not available at the time of
writing this memorandum. Staff understands this latter memorandum has no significant changes
from the version reviewed here.
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The City Manager recommends CIP priorities to the Assembly according to the following criteria:
Support. Are the projects a high priority of the Department or Committee proposing it, as
well as the general public?
Consistency. Are the projects consistent with applicable CBJ plans or policies?
Health and Safety. Will the improvement address an imminent or expected threat or
danger to users or occupants?
Maintenance or Repair of Existing Property. Will the projects prevent further
deterioration or damage to property?
Local Match for Federal/State Grants. Are funds required to match federal or state
capital project funds?
Maintenance Impact. Will the improvement or projects increase efficiency and reduce
on-going operating costs?
Economic Development Stimulus. Will the improvement directly or indirectly stimulate
beneficial economic development in the community?
Anticipated Need. Will the projects enhance or expand an existing facility or service to
accommodate increased public use?
Recreational. Will the projects establish, enhance or expand a facility or service to
accommodate new or increase public use?
Funding Alternatives. Will there be funding alternatives explored for each project?
The Draft FY2020 resolution is organized into sections that are summarized below.
FY2020 General Sales Tax Improvements: Includes projects that were funded under a five year,
voter-approved, 1% temporary sales tax. Funds must be split 1% for police, fire, street
maintenance, snow removal, EMT/ambulance services, parks and recreation, libraries and other
general purposes; 1% for roads, drainage, retaining walls, sidewalks, stairs, and other capital
projects; and 1% for water and sewer system extensions, an emergency budget reserve, youth
activities, and other general public services.
FY2020 Area Wide Sales Tax Improvements: The table lists the specific projects recommended
for funding under area wide sales tax and the amount of funding provided to each improvement
in FY2020.
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Temporary 1% Sales Tax Improvements: A voter-approved, temporary 1% sales tax, effective
October 1, 2013, through September 30, 2018, was more recently approved again effective
October 1, 2018 through September 30, 2023. This section of the CIP lists the capital
improvements the Manager is recommending to be funded under this temporary tax in FY2020.
FY2020 Marine Passenger Fees: Includes the projects funded by the voter-approved, five-dollarsper-passenger tax for cruise ship passengers. The charges are appropriated to address the
impacts caused by the marine passenger ship industry. This section of the CIP lists the capital
improvements that the Manager is recommending to be funded by this tax and the amount of
funding provided to each improvement in FY2020.
FY2020 State Marine Passenger Fees: Five dollars per passenger comes from Alaska’s cruise ship
passenger fee, passed by a citizens’ initiative in 2008 and revised in 2010. This section of the CIP
lists the capital improvements that the Manager is recommending to be funded by this program
and the amount of funding provided to each improvement in FY2020.
FY2020 Water Enterprise Fund: This fund was established to account for the CBJ’s water utility
operations. The CBJ’s water utility provides potable water for the majority of the City and
Borough residents residing within the roaded service area. The water utility is largely selfsupported through user service fees. This section of the CIP lists the capital improvements
recommended by the City Manager to be funded by the Water Enterprise Fund and the amount
of funding provided to each improvement in FY2020.
FY2020 Wastewater Enterprise Fund: This fund was established to account for the activities of
the CBJ’s wastewater treatment operations. The sewer utility provides for wastewater treatment
facilities for most of the populated roaded areas. The sewer utility fund is largely supported
through user services fees. This section of the CIP lists the capital improvements recommended
by the City Manager to be funded by the Sewer Enterprise Fund and the amount of funding
provided to each improvement in FY2020.
FY 2020 Harbors Enterprise Fund: This fund was established to account for the activities of CBJ’s
Docks and Harbors. The Docks and Harbors Department exists to plan, develop, and manage CBJ’s
marine-related property and facilities. To this end, the Board develops and provides services to
promote and accommodate marine related commerce, industry, fisheries, recreation, and
visitors. The Docks and Harbors enterprise fund is financially supported through user services
fees. This section of the CIP lists the capital improvements recommended by the City Manager to
be funded by the Docks and Harbors Enterprise Fund and the amount of funding provided to each
improvement in FY2020.
FY2020 Lands Fund: Land Fund into which most of the revenues from the sale or lease of land are
to be deposited (except for properties of enterprise funds such as the Airport or Docks and
Harbors). The Lands Fund is intended to provide revenue required for the subdivision,
development, and disposal of CBJ lands as well as other costs of managing CBJ property.
Additionally, the Land Fund is the source of money used to acquire properties needed for public
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purposes which are not funded by an enterprise account or CIP account. This section of the CIP
identifies the capital improvement recommend by the City Manager to be funded by the Lands
Fund and the amount of funding in FY2020.
Unscheduled Funding: Furthermore, there are three categories of “unscheduled” funding.
Unscheduled requests are appropriations from enterprise entities (water, sewer, Bartlett
Hospital, Airport, Eaglecrest etc.) that do not happen as part of the CIP, but are identified as
priorities that are proposed to be undertaken beginning FY2019 and are dependent on other
unsecured funding sources. As sources are secured, requests to appropriate them to the projects
will be made.
CONSISTENCY WITH 2013 CBJ COMPREHENSIVE PLAN
The CIP fulfills several purposes. It is a planning document that organizes and schedules projects
and activities. It is a statement of budgetary policy that directs funds toward priorities. It is an
investment guide that portrays the physical infrastructure and other improvements that support
commerce and community.
The Comprehensive Plan addresses capital improvements in Chapter 18, Implementation and
Administration. Standard Operating Procedure 18.1 SOP1 states:
Evaluate all ordinances, plans, capital improvement and public programs to ensure their
consistency with the Comprehensive Plan. For specific land use or permit applications,
require the applicant, whether a public agency or a private property owner, to
demonstrate compliance to each applicable policy or provide evidence why an exception
to a policy is warranted. Incorporate statements regarding compliance/non-compliance
with Policies into findings of fact that provide the legal basis for determining approval or
disapproval of a development application. (Emphasis added.)
Policy 18.6 states:
To develop a six-year capital improvement program to implement the Comprehensive
Plan by coordinating urban services, land use decisions, and financial resources and to
provide adequate funding for capital improvements to ensure the policies, standard
operating procedures, development guidelines, implementing actions and subarea
guidelines of the Comprehensive Plan are implemented.
Further Implementing Actions:
18.6 SOP1 states:
Prepare an annual Six-year Capital Improvement Program. Request that CBJ departments,
the public, and policy bodies nominate potential capital improvement projects from a
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variety of sources including the Comprehensive Plan and suggestions of resident and
special interest groups, CBJ officials, advisory commissions and others.
18.6 SOP2 states:
CDD staff will analyze each CIP project list for conformity with the Comprehensive Plan.
It is this last implementing action that is the focus of this review. The purpose is to determine if
the proposed projects of the FY2020 CIP support the policies and implementing actions of the
Comprehensive Plan.
Comprehensive Plan policies and implementing actions that support the FY2020 CIP list are:
Policy 2.1 Sustainability
To build a sustainable community that endures over generations, and is sufficiently
farseeing and flexible to maintain the vital and robust nature of its economic, social, and
environmental support systems.
Policy 2.2 Sustainability
To model sustainability through its operations, practices, and projects.
Policy 4.1 Housing
To facilitate the provision and maintenance of safe, sanitary and affordable housing for
its residents.
Policy 4.5 Provision of Public Facilities
To plan for the timely and efficient provision of an appropriate level of public facilities
and services in all developed and developing areas of the CBJ.
Policy 5.1 Economic Development
To develop and sustain a diverse economy, providing opportunities for employment
for all residents.
Policy 5.2 Downtown Juneau
Through a cooperative effort with the State of Alaska, to plan for and support
development of an attractive setting, facilities, and other services to enhance the State
Capitol, and strive to provide an atmosphere conducive to good leadership in the State,
accessible to and supportive of all people of the State of Alaska.
Policy 5.3 Downtown Juneau
To maintain and strengthen downtown Juneau as a safe, dynamic and pleasant center
for government and legislative activities, public gatherings, cultural and
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entertainment events, and residential and commercial activities in a manner that
complements its rich historic character and building forms.
Implementing Action 5.3.IA3 (in part): Facilitate the pedestrian usage of Downtown
physical improvements, Land Use Code amendments or other programs or initiatives
which could include: B. Extend the waterfront seawalk.
Policy 5.5. Downtown Juneau
To maintain and strengthen downtown Juneau as a safe, dynamic and pleasant center
for government and legislative activities, public gatherings, cultural and
entertainment events, and residential and commercial activities in a manner that
complements its rich historic character and building forms.
Policy 5.6 Tourism and Visitors
To encourage tourism, convention and other visitor-related activities through the
development of appropriate facilities and services, while protecting Juneau’s natural
and cultural attractions for local citizens and visitors alike, and to participate in the
accommodation of the future growth of tourism in a manner that addresses both
community and industry concerns.
Implementing Action 5.6IA3: Work with representatives from the cruise line industry,
private developers, Juneau Convention and Visitors Bureau, and other tourism-related
businesses to plan and develop additional or improved moorage and berthing
facilities, including additional lightering and short-term moorage facilities.
Standard Operating Procedure 5.6.SOP4: Support Eaglecrest as a regional recreation
and tourist facility.
Policy 5.9 Port Facilities
To facilitate availability of sufficient and suitable water-based facilities and associated
land-based acreage to support water-dependent uses, and to work closely with the
public and private sectors to facilitate sustainable marine commerce recreation, public
access to the shoreline and enjoyment of the waterfront through development of welldesigned port facilities.
Policy 5.14 Seafood Industry and Commercial Fishing
To support the development and expansion of the seafood industry and of services and
facilities that benefit commercial fishing activity and to attract and retain harvesters,
processors, and sustainable aquaculture activities in Juneau.
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Policy 6.4
To provide cost-effective and energy efficient facilities, systems and infrastructure that
strengthens Juneau’s role as the State Capital.
Policy 6.5 Energy Efficiency
To incorporate technologies and operating practices that will promote efficient and
cost effective energy use into all of its new and existing buildings and energy-using
projects.
Standard Operating Procedure 6.5SOP1: Replace inefficient street lighting and lighting
in CBJ buildings and facilities upon replacement cycle.
Implementing Action 6.5-IA5: Continue to incorporate LEED-Juneau principles and
standards when designing public structures and facilities, with appropriate fuel cost
sensitivity analyses over the long term life of the Project.
Implementing Action 6.5-IA6: When designing new facilities or major renovation of
CBJ-owned facilities, analyze life-cycle costs of energy applications, and use that
analysis to guide future development.
Implementing Action 6.5-IA7: Analyze the workings of the CBJ water and wastewater
facilities and incorporate energy saving methods and technologies where appropriate.
Policy 6.6. Increased Share of Renewable Energy
To maximize the ratio of local, renewable-source energy to imported fossil-source
energy in Juneau’s internal energy economy.
Policy 6.10 Energy Efficient Buildings
To encourage cost effective, energy efficient building and remodeling practices.
Policy 6.11 Energy Use
To encourage industrial and commercial users to be as efficient as possible in their use
of energy; to use renewable energy sources and to make energy by-products available
for use elsewhere in the community.
Policy 7.3 Riparian Habitat
To protect riparian habitat, including stream corridors and lake shorelines, from
adverse effects of development and to provide a higher level of protection for nonurban shorelines in public ownership.
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Policy 7.7 Water Quality
To protect, maintain and improve surface water, groundwater and marine water
quality in its jurisdiction so that all waters are in compliance with federal and state
water quality standards and continue to allow aquatic life to thrive.
Policy 7.9 Air Quality
To continue educational programs, capital improvement projects, and regulatory
measures to protect and improve air quality.
Policy 7.16 Gravel Resources
To conserve and protect known gravel deposits and to protect them from conflicting
land uses.
Policy 8.1 Airport
To promote and support aviation safety; to develop and maintain airport facilities
meeting the aviation transportation needs for the CBJ, its residents, visitors, and
commerce; and to work with the public and private sectors to facilitate commerce,
economic development, and access to Alaska’s capital city.
Policy 8.3 Marine Transport
To promote and facilitate marine transport systems and to provide facilities to
transport cargo, vehicles, and passenger transportation, commercial fishing
industries, and recreational water travel.
Policy 8.4 Regional Transportation System
To support the improvement of transportation facilities and systems that reinforce
Juneau’s role as the capital city of Alaska, and a regional transportation and service
center.
Policy 8.5 Local Transportation System
To promote a balanced, well-integrated local multi-modal surface transportation
system that provides safe, convenient and energy-efficient access and transport for
people and commodities.
Standard Operating Procedure 8.5-SOP1: Provide a safe, convenient, reliable and lowcost public transit and rapid transit system within the Urban Service Area to ensure
that within that area, everyone has the ability to access work, school, services,
shopping and leisure activities by public transit, with stops located so as to be within
½ mile of each other along routes.
Implementing Action 8.5 – IA6: To reduce the demand for land-consuming parking
spaces, reduce use of fossil fuels, and encourage the use of public transit, the CBJ
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government and community should urge downtown federal, state, and local
government agencies, as well as private-sector employees to participate in a
Coordinated Downtown Transportation Management Program managed by CBJ staff
or a third party. The program could include, but would not be limited to, the following
features:
D. Convenient and free parking for car- and van-pool vehicles, preferential
parking for car-sharing, electric, hybrid and other alternate fuel-powered or
multiple-user vehicles;
E. Instituting residential parking programs to discourage commuting motorists
from long-term on-street parking in residential neighborhoods;
F. Satellite parking within shuttle distance to major destinations in downtown
Juneau;
G. Working with the State of Alaska to allow off-hour parking in state employee
parking facilities and lots to ease evening and weekend event parking
congestion;
H. Increasing parking enforcement, as nearly all of these parking-related actions
require enforcement or they will be of minimal utility;
Policy 8.6 Alternative Transportation
To promote and facilitate transportation alternatives to private vehicles as a means of
reducing congestion and air pollution and the consumption of fossil fuels, and to
provide safe, and healthy means of transportation to all people.
Development Guideline 8.6.DG1: Require sidewalks and bicycle paths or lanes along
existing or newly constructed arterial and collector streets where appropriate, and
provide or work with DOT to provide such amenities along existing roads to provide
safe and healthy means of transportation to all people.
Policy 9.1 Parks and Recreation
To provide quality dispersed outdoor recreational opportunities; and to acquire and
develop sufficient local parks and recreational facilities in locations convenient to all
areas of the CBJ. Places given priority for new facilities include rapidly developing areas
and currently developed areas which lack adequate parks and recreation facilities.
Standard Operating Procedure 9.1SOP3: Pursue funding for acquisition and
development of parks and recreation facilities through traditional funding
mechanisms such as the CBJ Capital Improvements Program, State Legislative process,
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and Federal funding opportunities; maximize the use of federal and state matching
funds; investigate creative and innovative funding mechanisms for the acquisition and
development of parks, facilities, trails, and programs; explore cooperative
management agreements, joint ventures, private/public partnerships or other
protocols to facilitate progress.
Policy 9.2 Parks and Recreation
To develop and maintain an interconnected non-motorized trial system that is
complementary with, and may be contiguous with, unfragmented fish and wildlife
corridors along anadromous fish streams within the roaded area that provides fish and
wildlife and human access to the sea from the uplands.
Policy 12.1 Public Facilities
To plan for the timely and efficient provision of an appropriate level of public facilities
and services in all developed and developing areas within the urban service area.
Policy 12.2 Public Facilities
To extend public water, sewer and storm drainage, and earth retention facilities to all
areas within the urban service area.
Policy 12.4 Public Facilities
To facilitate the reduction of waste materials generated and disposed by households
and businesses through promotion of an aggressive solid waste diversion and program
including activities facilitating waste prevention, reuse and recycling.
Policy 12.5 Public Facilities
To promote efficient, safe, convenient, cost-effective and environmentally sound
methods for the disposal of solid and hazardous waste.
Policy 13.1 Police Protection
To provide adequate and efficient police protection for the community.
Policy 13.2 Fire Protection and Emergency Services
To provide adequate and efficient fire protection and field emergency medical care for
all. It is further the policy of the CBJ to maintain an incident response organization to
effectively respond to large scale events and disasters.
Policy 13.3 Medical Services
To promote quality medical and social services in the CBJ to ensure the safety, health,
well-being and self-sufficiency of its residents.
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Policy 14.1 Schools
To provide a strong system of high quality public education to enable all students to
become well educated, informed residents who understand and appreciate diverse
cultures and who are equipped to pursue further education and compete successfully
in the work force.
Policy 17.2 CBJ Land Disposal
To hold certain lands in the public trust, and to dispose of certain lands for private use
when disposal serves the public interest.
The projects in the CIP can be linked to policies in the Comprehensive Plan, and the CIP can be
characterized as a tool that aids in implementing the plan. The table below only evaluates
projects that have funding requested for FY2020. The fifth column was added with the purpose
of showing which of the broad categories established by the Commission the project fits.
DEPARTMENT

Division

Administration

Manager's Office

Airport

BRH

Project

Consistency
with Comp Plan

1

Enterprise Computer System Upgrade

Policy NA

3

Eaglecrest Financial Sustainability Plan

Policy 5.6, 9.1

N/A
Community
vitality

8

JPD Facility Security Upgrades

Policy 13.1

Community
vitality

9

Hagevig Training Center Improvements

Policy 13.2

Community
vitality

4

Juneau Renewable Energy Strategy (JRES)
Implementation

Policy 6.10,
6.11, 7.9

Sustainability

1

IT - Infrastructure Upgrades

Policy NA

N/A

2

Affordable Housing Fund

Policy 4.1, 4.2

Housing

5

Senior Housing Land

Policy 4.6

Housing

6

State Parking

Policy 5.2, 5.5

7

City Hall

Policy 5.3, 12.1

Transportation
Community
vitality

1

Departure Lounge Secured Exit Lane

Policy 8.1,8.4

Transportation

2

Taxiway A Rehabilitation

Policy 8.1, 8.4

Transportation

3

Taxiway E Realignment (Geometry)

Policy 8.1, 8.4

Transportation

4

Taxiway D-1 Relocation (RIM)

Policy 8.1, 8.4

Transportation

5

Policy 8.1, 8.4

Transportation

6

26 MALSR (FAA F&E Project)
Space Reconfig (Old Dining Room/Kitchen)
Tenants & Admin

Policy 8.1, 8.4

Transportation

1

Hospital Drive Paving - Admin to Juneau Med
Center

Policy 12.1, 13.3

Transportation

2

Crises Stabilization

Policy 13.3

Housing

Priority

PC Category
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DEPARTMENT

Division

Docks & Harbors

Docks

Priority

Project
Seawalk Major Maintenance
Seawalk Permitting/Planning/Design

Docks & Harbors

Harbors

Lands &
Resources

Transportation
Transportation

Security Checkpoint Queuing Structure Phase II
Large Berth Shore Power Preliminary Design &
Cost Estimate

Policy 9.1

Transportation

Policy 6.6, 7.9

Transportation

Statter Harbor

Policy 5.6

Transportation

ADOT Grant - Aurora Harbor Rebuild - Phase III

Policy 8.3

Transportation

2

ADOT Grant - Anode Installation - Harris Harbor

Policy 8.3

Transportation

4

ACOE Grant - Statter Breakwater Feasibility
Anode Installation - Douglas Harbor - CBJ Match
to ADOT Grant

Policy 8.3

Transportation

Policy 8.3

Transportation

Amalga Harbor Infrastructure

Policy 8.3

Transportation

1

Deferred Maintenance /Mountain Operations
Improvements

Policy 5.6, 9.1

2

Magic Carpet Grant Funding

Policy 5.6, 9.1

1

Pederson Hill Subdivision

1

Pederson Hill Phase II

2

West Douglas Pioneer Road Extension
Pits and Quarries Infrastructure Maintenance
and Expansion

3

Parks &
Recreation

PC Category

1

2

Eaglecrest

Consistency
with Comp Plan
Policy 5.6, 5.9,
9.1
Policy 5.6, 5.9,
9.1

Bldg Maintenance

1

Park/Rec Areas

1

Deferred Building Maintenance
Park & Playground Deferred Maintenance and
Repairs

Park/Rec Areas

1

Parks and Playgrounds Improvements and
Deferred Maintenance

Park/Rec Areas

2

Park/Rec Areas

3

Park/Rec Areas

5

Park/Rec Areas

5

Policy 4.1, 4.5,
4.6, 17.2
Policy 4.1, 4.5,
4.6, 17.2
Policy 3.4
Policy 7.16
Policy 6.5, 6.10,
9.1
Policy 9.1
Policy 9.1

Sports Field Resurfacing & Repairs
Capital School Park Repairs and Playground
Replacement
Amalga Meadows Public Use Cabin Grant
Request JCF
Amalga Meadows Public Use Cabin Grant
Request Rasmussen

Policy 9.1

Park/Rec Areas

Augustus Brown Pool Deferred Maintenance

Policy 9.1

Park/Rec Areas

Chicken Yard Park

Policy 9.1
Policy 9.1, 9.2
Policy 6.5, 6.10,
9.1

Trail Maintenance

1

Trail Maintenance

Bldg Maintenance

1

Park/Rec Areas

1

Park/Rec Areas

1

Deferred Building Maintenance
Park & Playground Deferred Maintenance and
Repairs
Parks and Playgrounds Improvements and
Deferred Maintenance

Policy 9.1
Policy 9.1
Policy 9.1

Policy 9.1
Policy 9.1

Community
vitality
Community
vitality

Housing
Housing
Transportation
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
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Public Works and
Engineering
Department

Policy 9.1

3

Sports Field Resurfacing & Repairs
Capital School Park Repairs and Playground
Replacement

Policy 9.1

Community
vitality
Community
vitality

Capital Transit

1

Bus Shelters Improvements

Policy 8.5, 8.6

Transportation

Capital Transit

2

Policy 6.6, 8.5,
8.6

Transportation

Capital Transit

3

Design Power Upgrades for Electric Buses
Construction of Valley Transit Center - Grant
Match

Policy 8.5, 8.6

Transportation

Engineering

1

EV (Electric Vehicle) Charging Infrastructure

Policy 6.6, 7.9

Sustainability

Engineering

2
1

Policy 7.7
Policy 12.4, 12.5,
12.6, 12.8

Sustainability

Recycleworks

Contaminated Sites Reporting
Waste - RecycleWorks Waste Diversion
Program

Street Maintenance

1

Pavement Management

Policy 7.9, 12.1

Transportation

Street Maintenance

2

Sidewalk & Stairway Repairs

Policy 8.6

Transportation

Street Maintenance

3

Areawide Drainage Improvements

Policy 7.7, 12.2

Sustainability

Street Maintenance

4

Security System at 7 Mile Shop Yard

N/A

Street Maintenance

5

Capital Avenue Willoughby to Ninth

Street Maintenance

6

Hospital Drive

Street Maintenance

7

Calhoun Ave Main to Gold Creek Phase I

Street Maintenance

8

Mendenhall Boulevard - Poplar to Columbia

Street Maintenance

9

Savikko Road

Street Maintenance

10

Aspen Avenue (Mendenhall to Taku)

Street Maintenance

11

River Road Paving LID

Street Maintenance

12

Wastewater Utility

1

Wastewater Utility

2

Gold Creek Flume Repairs
Mendenhall Treatment Plant (MWWTP)
Pretreatment Improvements
MWWTP Basin Recirculation Pump
Replacements

Policy NA
Policy 7.7, 8.6,
12.1
Policy 7.7, 8.6,
12.1
Policy 7.7, 8.6,
12.1
Policy 7.7, 8.6,
12.1
Policy 7.7, 8.6,
12.1
Policy 7.7, 8.6,
12.1
Policy 7.7, 7.9,
8.6, 12.1
Policy 9.1, 12.1,
12.3

Wastewater Utility

3

Auke Bay Treatment Plant (ABTP) Tank Repairs

Policy 12.1

Wastewater Utility

4

WW system SCADA Improvements

Policy 12.1

Wastewater Utility

5

Policy 12.1

Wastewater Utility

6

Collection System Pump Station Upgrades
Lift Station Upgrades / Outer Drive & W Juneau
Improvements

Wastewater Utility

7

ABTP Disinfection Upgrades

Policy 12.1

Wastewater Utility

8

Policy 12.1

Wastewater Utility

9

Wastewater Utility

10

Wastewater Utility

11

Wastewater Utility

12

ABTP Generator / Backup Power
Delta Drive Collection System Improvements
(Street Recon)
Aspen Ave - Mend to Taku - Collection Sys Imp.
(Street Recon)
River Road Paving LID - Utility Adjustments &
Improvements
Hospital Drive Sewer Improvements (Street
Recon)

Park/Rec Areas

2

Park/Rec Areas

Sustainability

Transportation
Transportation
Transportation
Transportation
Transportation
Transportation

Policy 12.1

Transportation
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality
Community
vitality

Policy 12.1

Transportation

Policy 12.1

Transportation

Policy 12.1
Policy 12.1

Policy 12.1

Policy 12.1
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Wastewater Utility

13

Pavement Management Utility Adjustments

Policy 12.1

Transportation

Wastewater Utility

14

Policy 12.1

Transportation

Policy 12.1
Policy 12.1

Transportation
Community
vitality

Policy 12.1

Transportation

Policy 12.1

Transportation

Policy 12.1

Transportation

6

ADOT Project Utility Adjustments
Douglas Hwy Water System replacement - David
St. to I St.
Cedar Park Pump Station Backup Generator and
Tank Removal
Hospital Drive Waterline Replacement (Street
Recon)
Savikko Road Waterline Replacement (Street
Recon)
Mendenhall Blvd-Poplar-Columbia Water
Replacement (Repave)
Capital Ave Water System (Willoughby to Ninth)
Street Recon

Policy 12.1

7

Areawide Water Repairs / Minor Replacements

Policy 12.1

Transportation
Community
vitality

1

JSD Buildings Major Maintenance / Match

Policy 14.1

Community
vitality

Water Utility

1

Water Utility

2

Water Utility

3

Water Utility

4

Water Utility
Water Utility

5

Water Utility

Schools

FINDINGS
Do the CIP projects listed for funding in the FY2020 conform to the policies of the Juneau
Comprehensive Plan?
Projects proposed for funding in FY2020 conform to the policies of the Comprehensive Plan.
RECOMMENDATION
It is recommended that the Planning Commission report to the Assembly that the CIP projects
recommended for funding in FY2020 as listed in Resolution 2845(c) conform to the policies of the
Juneau Comprehensive Plan.
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RESOLUTION OF THE CITY AND BOROUGH OF JUNEAU, ALASKA
Serial No. 2845(c)
A Resolution Adopting the City and Borough Capital
Improvement Program for Fiscal Years 2020 through
2025, and Establishing the Capital Improvement Project
Priorities for Fiscal Year 2020.
WHEREAS, the CBJ Capital Improvement Program is a plan for capital improvement projects proposed for
the next six fiscal years; and
WHEREAS, the Assembly has reviewed the Capital Improvement Program for Fiscal Year 2020 through
Fiscal Year 2025, and has determined the capital improvement project priorities for Fiscal Year 2020.

NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE CITY AND BOROUGH OF JUNEAU,
ALASKA:
Section 1. Capital Improvement Program.
(a) Attachment A, entitled "City and Borough of Juneau Capital Improvement Program, Fiscal Years 2020 2025," dated June 1, 2019, is adopted as the Capital Improvement Program for the City and Borough.

(b) The following list, as set forth in the "City and Borough of Juneau Capital Improvement Program, Fiscal
Years 2020 - 2025," are pending capital improvement projects to be undertaken in FY20:

DEPARTMENT
Eaglecrest
Manager's Office
Manager's Office
Manager's Office
Parks & Recreation
Parks & Recreation
Parks & Recreation
Parks & Recreation
Parks & Recreation

FISCAL YEAR 2020
GENERAL SALES TAX IMPROVEMENTS
FY20 BUDGET
PROJECT
Deferred Maintenance /Mountain Operations Improvements
$
230,000
Eaglecrest Financial Sustainability Plan
50,000
JPD Facility Security Upgrades
150,000
Hagevig Training Center Improvements
100,000
Deferred Building Maintenance
370,000
Park & Playground Deferred Maintenance and Repairs
275,000
Sports Field Resurfacing & Repairs
100,000
Trail Maintenance
100,000
Chicken Yard Park
125,000
General Sales Tax Improvements Total $ 1,500,000

Attachment A

Res. 2845(c)

DEPARTMENT
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Street Maintenance
Capital Transit
Capital Transit
Capital Transit
Engineering
Engineering
Manager's Office

DEPARTMENT
Manager's Office
Debt Service
Manager's Office
Wastewater Utility
Wastewater Utility
Wastewater Utility
Water Utility
Parks & Recreation
Parks & Recreation
Parks & Recreation
Parks & Recreation
School District
Public Works

FISCAL YEAR 2020
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AREAWIDE STREET SALES TAX PRIORITIES
FY20 BUDGET
PROJECT
Pavement Management
$
900,000
Sidewalk & Stairway Repairs
250,000
Areawide Drainage Improvements
250,000
Security System at 7 Mile Shop Yard
150,000
Capital Avenue Willoughby to Ninth
600,000
Hospital Drive
800,000
Calhoun Ave Main to Gold Creek Phase I
1,100,000
Mendenhall Boulevard - Poplar to Columbia
600,000
Savikko Road
650,000
Aspen Avenue (Mendenhall to Taku)
1,100,000
River Road Paving LID
2,100,000
Gold Creek Flume Repairs
400,000
Bus Shelters Improvements
50,000
Design Power Upgrades for Electric Buses
150,000
Construction of Valley Transit Center - Grant Match
100,000
EV (Electric Vehicle) Charging Infrastructure
50,000
Contaminated Sites Reporting
100,000
Juneau Renewable Energy Strategy (JRES) Implementation
250,000
Areawide Street Sales Tax Priorities Total $ 9,600,000
FISCAL YEAR 2020
TEMPORARY 1% SALES TAX PRIORITIES
Voter Approved Sales Tax 10/01/18 - 09/30/23
FY20 BUDGET
PROJECT
IT - Infrastructure Upgrades
$
200,000
Enterprise Computer System Upgrade
200,000 *
Affordable Housing Fund
400,000 *
Mendenhall Treatment Plant (MWWTP) Pretreatment Impvmts
1,000,000
MWWTP Basin Recirculation Pump Replacements
1,500,000
Auke Bay Treatment Plant (ABTP) Tank Repairs
100,000
Douglas Hwy Water System replacement - David St. to I St.
1,000,000
Deferred Building Maintenance
700,000
Capital School Park Repairs and Playground Replacement
250,000
Parks and Playgrounds Improvements and Deferred Maint
250,000
Augustus Brown Pool Deferred Maintenance
1,700,000
JSD Buildings Major Maintenance / Match
1,000,000
Waste - RecycleWorks Waste Diversion Program
400,000 *
Temporary 1% Sales Tax Priorities Total $ 8,700,000

* Operating Budget Funding

DEPARTMENT
Docks
Port of Juneau
Docks
Port of Juneau
Docks
Port of Juneau
Docks
Docks
Engineering

FISCAL YEAR 2020
MARINE PASSENGER FEE PRIORITIES
PROJECT
Seawalk Major Maintenance
Seawalk Major Maintenance
Seawalk Permitting/Planning/Design
Seawalk Permitting/Planning/Design
Security Checkpoint Queuing Structure Phase II
Security Checkpoint Queuing Structure Phase II
Large Berth Shore Power Preliminary Design & Cost Estim
Large Berth Shore Power Feasibility/System Impact Analysis
Large Berth Shore Power Feasibility/System Impact Analysis
Marine Passenger Fee Priorities Total
Marine Passenger Fee Priorities Total

Attachment A

FY20 BUDGET
$
85,000
$
85,000
46,100
46,100
200,000
200,000
300,000
250,000
250,000
$
631,100
$
581,100
Res. 2845(c)

DEPARTMENT
Docks
Harbors

DEPARTMENT
Bartlett Hospital
Bartlett Hospital

DEPARTMENT
Harbors
Docks and Harbors

DEPARTMENT
Water Utility
Water Utility
Water Utility
Water Utility
Water Utility
Water Utility
Water Utility
Water Utility

DEPARTMENT
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
Wastewater Utility
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FISCAL YEAR 2020
STATE MARINE PASSENGER FEE PRIORITIES
FY20 BUDGET
PROJECT
Statter Harbor
$
4,500,000
$
4,500,000
Statter Harbor
State Marine Passenger Fee Priorities Total $ 4,500,000
FISCAL YEAR 2020
BARTLETT HOSPITAL ENTERPRISE FUND
FY20 BUDGET
PROJECT
Hospital Drive Paving - Admin to Juneau Med Center
$
500,000
3,500,000
Crises Stabilization
Bartlett Hospital Enterprise Fund Total
$4,000,000
FISCAL YEAR 2020
HARBORS ENTERPRISE FUND
DOCKS AND HARBORS ENTERPRISE FUND
FY20 BUDGET
PROJECT
Anode Installation - Douglas Harbor - CBJ Match to ADOTGrant
$
140,000
Anode Installation - Douglas Harbor - CBJ Match to ADOTGrant
140,000
$
Harbors Enterprise Fund Total
$140,000
Docks and Harbors Enterprise Fund Total
$140,000
FISCAL YEAR 2020
WATER ENTERPRISE FUND

FY20 BUDGET
PROJECT
Douglas Highway Water Replacement David St. to I St.
$
3,000,000
Cedar Park Pump Station Backup Generator and Tank Removal
500,000
Hospital Drive Waterline Replacement (Street Recon)
150,000
Savikko Road Waterline Replacement (Street Recon)
120,000
Mendenhall Blvd-Poplar-Columbia Water Replacement (Repave)
180,000
Capital Ave Water System (Willoughby to Ninth) Street Recon
50,000
Captial Ave Water System (Willoughby to Ninth) Street Recon
50,000
Areawide Water Repairs / Minor Replacements
50,000
Water Enterprise Fund Total
$4,050,000
FISCAL YEAR 2020
WASTEWATER ENTERPRISE FUND

FY20 BUDGET
PROJECT
Auke Bay Treatment Plant (ABTP) Tank Repairs
$
145,000
WW system SCADA Improvements
250,000
Collection System Pump Station Upgrades
950,000
Lift Station Upgrades / Outer Drive & W Juneau Improvements
350,000
ABTP Disinfection Upgrades
400,000
ABTP Generator / Backup Power
800,000
Delta Drive Collection System Improvements (Street Recon)
75,000
Aspen Ave - Mend to Taku - Collection Sys Imp. (Street Recon)
150,000
River Road Paving LID - Utility Adjustments & Improvements
25,000
Hospital Drive Sewer Improvements (Street Recon)
35,000
Pavement Management Utility Adjustments
20,000
ADOT Project Utility Adjustments
25,000
Wastewater Enterprise Fund Total $ 3,225,000

Attachment A

Res. 2845(c)

DEPARTMENT
Lands
Lands
Lands

FISCAL YEAR 2020
LANDS FUND
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PROJECT
Pederson Hill Subdivision
Peterson Hill Subdivision
Pits and Quarries Infrastructure Maintenance and Expansion
Lands Fund Total

FY20 BUDGET
$
450,000
450,000
$
50,000
$
500,000

ORDINANCE 2019-06 CAPITAL PROJECTS FUNDING TOTAL
ORDINANCE 2019-06 CAPITAL PROJECTS FUNDING TOTAL

$ 35,846,100
$ 35,796,100

ORDINANCE 2019-06 OPERATING BUDGET FUNDING TOTAL

$

1,000,000 *

* Operating Budget Funding
(c) The following list, as set forth in the "City and Borough of Juneau Capital Improvement Program, Fiscal
Years 2020-2025," are capital improvement projects identified as priorities proposed to be undertaken
beginning in FY20, but are dependent on other unsecured funding sources. As the sources are secured, the
funds will be appropriated:

DEPARTMENT
Airport
Airport
Airport
Airport
Airport
Airport

DEPARTMENT
Docks and Harbors
Docks and Harbors
Docks and Harbors
Harbors
Eaglecrest
Lands
Lands
Manager's Office
Manager's Office
Manager's Office
Parks and Recreation
Parks and Recreation

FISCAL YEAR 2020
AIRPORT UNSCHEDULED FUNDING
PROJECT
Departure Lounge Secured ExitLane
$
380,000
Taxiway A Rehabilitation
17,000,000
Taxiway E Realignment (Geometry)
2,000,000
Taxiway D-1 Relocation (RIM)
1,500,000
26 MALSR (FAA F&E Project)
3,750,000
Space Reconfig (Old Dining Room/Kitchen) Tenants & Admin
292,000
Airport Unscheduled Funding Total $ 24,922,000
FISCAL YEAR 2020
UNSCHEDULED FUNDING

PROJECT
$
2,000,000
ADOT Grant - Aurora Harbor Rebuild - Phase III
125,000
ADOT Grant - Anode Installation - Harris Harbor
500,000
ACOE Grant - Statter Breakwater Feasibility
280,000
Amalga Harbor Infrastructure
160,000
Magic Carpet Grant Funding
1,350,000
Pederson Hill Phase II
100,000
West Douglas Pioneer Road Extension
1,500,000
Senior Housing Land
5,000,000
State Parking
5,000,000
City Hall
25,000
Amalga Meadows Public Use Cabin Grant Request JCF
25,000
Amalga Meadows Public Use Cabin Grant Request Rasmussen
Unscheduled Funding Total $ 16,065,000
Unscheduled Funding Total $ 15,785,000

Attachment A

Res. 2845(c)

Section 2. Fiscal Year 2020 Budget. It is the intent of the Assembly that the capital
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project budget allocations as set forth in the FY20 pending Capital Improvements List in Section 1(b), above,
not already appropriated, shall become a part of the City and Borough's Fiscal Year 2020 Budget.

Section 3. State and Federal Funding. To the extent that a proposed CIP project, as set forth in
Section 1(c), above, includes state funding, federal funding, or both, the amount of funding for that project is
an estimate only, and is subject to appropriation contingent upon final funding being secured. It is the intent
of the Assembly that once funding is secured, these items will be brought back to the Assembly for
appropriation.
Section 4. Effective Date. This resolution shall be effective immediately upon adoption.
Adopted this ___ day of __________, 2019.
____________________
Beth A. Weldon Mayor

Attest:
___________________________
Elizabeth J. McEwen, Municipal Clerk
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Res. 2845(c)
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Date:

November 28, 2018

From:

Benjamin Haight, Chair
Planning Commission

To:

Mike Vigue, Director of Engineering
Assembly Public Works and Facilities Committee

Subject:

Planning Commission CIP Recommendations, 2020-2025

BACKGROUND
Each year, the Planning Commission is tasked with reviewing and recommending to the Assembly
whether to approve the Borough’s six-year Capital Improvement Program (CIP). The Commission
understands that this review is intended to ensure that the CIP is consistent with the Comprehensive
Plan and other City and Borough plans, such as the Land Use Master Plan, Juneau Economic
Development Plan, and Climate Action and Implementation Plan.
Over the last three years, in coordination with the CBJ Manager’s Office and CDD Director, the Planning
Commission has worked to make its review of the CIP list more meaningful by allowing for an early
recommendation of Planning Commission priorities in addition to the final CIP review before the formal
Assembly adoption. Planning Commission comments on the draft CIP document early in the review
process allows earlier recommendations for review and inclusion by the Manager’s Office and Borough
Assembly as the CIP list is assembled.
It is intended that the Planning Commission’s annual review will continue to follow the general format
established here, allowing subsequent reviews to track progress on these goals as a way to help foster
consistency and achieve results. In addition, the Planning Commission is working to ensure that there
will be additional opportunities for public input to the CIP review process.
COMPREHENSIVE PLAN REVIEW
Before addressing specific recommendations, the Planning Commission notes that review and approval
of the CIP reinforces the recognized need to review and update the Comprehensive Plan. An update to
the Comprehensive Plan will help ensure that the City’s CIP priorities are aligned with the community’s
vision and priorities. In addition, part of revising the Comprehensive Plan will be to harmonize and
appropriately integrate other City and Borough plans. That process should help identify priorities and
ensure that input from the Planning Commission, other bodies, and the public can be meaningful.

Attachment B
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Assembly Public Works and Facilities Committee
CIP Recommendations
November 28, 2018
Page 2 of 4
PLANNING COMMISSION RECOMMENDATIONS
The Planning Commission has structured its review to include both a summary of general Policy
Recommendations that fall under the Planning Commission’s purview, as well as a list of recommended
Specific Projects that follow from the general recommendations. These recommendations are offered to
help ensure that the Borough’s broad development and planning needs are met.
A. Policy Recommendations
The Planning Commission has identified three general categories that are relevant to its review
authority and that should inform an evaluation of the consistency of potential capital improvements
with the Comprehensive Plan: Housing, Community Vitality, and Sustainability. The following general
goals reflect those priorities and draw from current City and Borough plans:
Housing
1. Develop incentive programs to promote new housing development. Such programs should
derive from recommendations of the CBJ Housing Officer, Committee on Affordable Housing,
Economic Development Plan, and the Housing Action Plan.
2. Focus housing initiatives in the near-term on Downtown, which the Commission identifies as
under-served by CBJ efforts to improve and increase housing stock borough-wide.
3. Explore public/private mechanisms to help create new or renovated housing inventory, with a
focus on under-utilized facilities in the Downtown core.
Community Vitality:
1. Focus on Downtown improvements, given the rapidly increasing levels of seasonal visitation.
Projects should address vehicular and pedestrian traffic congestion, waterfront and sea walk
development, lessening of homeless impacts, and increased full-year economic vitality.
2. Initiate goals from the Lemon Creek Area Plan. This planning process was undertaken by CBJ as a
way for the community to articulate goals for Lemon Creek and to identify priority CBJ projects,
including recreational areas, parks, trails, and community facilities.
3. Strengthen the CBJ Land Management Plan by working across CBJ departmental land
designations to prioritize parcels for acquisition or disposal relative to CBJ and community
needs, including housing, infrastructure, and recreation.
Sustainability:
1. Prioritize and enact recommendations from the Climate Action and Implementation Plan and
Juneau Renewable Energy Strategy.
2. Prioritize recycling and landfill diversion strategies, such as organic waste composting, and work
toward waste volume reduction while long-term waste solutions are studied.

Attachment B
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Assembly Public Works and Facilities Committee
CIP Recommendations
November 28, 2018
Page 3 of 4
3.

Encourage greater local food production opportunities by allowing land throughout the borough
which is unsuitable for other immediate development to be made available to the public for use
as community gardens or commercial agriculture operations.

B. Specific Projects
The following projects would implement Planning Commission priorities from the general policy goals
above and are recommended for CBJ action:


Housing: Implement an incentive program for the creation of new apartments in Downtown mixeduse facilities. The focus should be on underutilized properties. Recent 1% sales tax funds may be an
appropriate funding source.



Community Vitality: Implement capital project improvements from the Lemon Creek Area Plan. Of
these potential projects, a new bike trail linking Twin Lakes, crossing the wetlands, Lemon Creek,
and connecting to Glacier Highway near Switzer Creek is a priority. This bike trail aligns with the
2001 Area-wide Transportation Plan and the Lemon Creek Plan. It would provide recreational access
to undeveloped and attractive Lemon Creek areas and better link Lemon Creek residents in a
positive way with adjoining Juneau neighborhoods.



Housing: Support development and implementation of a residential energy efficiency program to
reduce costs of heating and utilities. Improved efficiency and conversion from electric resistance and
oil heat to heat pumps which recognize the benefits of Juneau’s hydroelectric power will contribute
to CBJ goals of improving housing affordability, shifting to renewable energy, and reducing GHG
emissions, while creating new jobs.



Community Vitality: Implement a seasonal Downtown circulator with simple on/off transit nodes
that link primary pedestrian areas, including the tram/dock area, transit center, and Willoughby
District. This step would lessen traffic congestion in the downtown core, particularly South Franklin
Street. Great enthusiasm has been shown for this step in on-going “Blueprint Downtown” studies,
with a further recommendation to utilize electric buses.



Community Vitality: Ensure that funding for reconstruction of Capital Avenue between Willoughby
Avenue and Ninth Street remains allocated for FY2020 as shown in the FY19-24 CIP. Work should
begin on known land ownership and underground infrastructure issues in preparation for
construction. This is an important non-motorized link to the Willoughby area and a sidewalk along
this street was identified as a specific walking connection need in the 2012 Willoughby District Land
Use Plan. It was also identified as a priority in the 2009 Non-motorized Transportation Plan.



Housing: Continue to develop an updated mass wasting study across the downtown area. A new
study would have several benefits, including the potential to increase the inventory of developable
land and to remove financing barriers where regulatory and development ambiguity exists. A study
would have the benefit of providing a better understanding CBJ liability and establishing a more
accurate risk assessment.
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Sustainability: Develop a community-wide electric vehicle (EV) plan that supports adoption of EV’s,
acknowledges EV benefits, and encourages and coordinates public and private development of
charging infrastructure. Such a plan would include consistent EV parking and charging policies and
signage, require that all CBJ construction and street projects plan for and incorporate EV charging
infrastructure where economical and practical, and require appropriate wiring in new residential
and commercial construction.



Sustainability: Develop and implement procedures to obtain a baseline understanding of city energy
use and utilities infrastructure. The city can use tracking software to monitor and report CBJ energy
use and costs consistently across all departments and facilities. This will provide necessary
information to guide future CIP decisions and to better understand the energy efficiencies that can
be gained. These actions are recommended in the Comprehensive Plan, the Juneau Climate Action
and Implementation Plan (2011), the Juneau Renewable Energy Strategy (2018), and in the Juneau
Commission on Sustainability’s Annual Reports and CIP recommendations 2016-2018.



Sustainability: Initiate a study of opportunities for organic waste composting and begin to plan and
design for a composting facility at the landfill.



Sustainability: Develop a publicized process for land throughout the Borough unsuitable for other
immediate development to be made available to the public for use as community gardens or
commercial agriculture operations. Modest funding should be allocated to assist in initial
development of improvements to these gardens.
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PLANNING COMMISSION
NOTICE OF RECOMMENDATION
Date: May 30, 2019
File No.: CSP2018 0012
City and Borough of Juneau
Assembly Members
155 S Seward Street
Juneau, AK 99801

Proposal:

Planning Commission Recommendation to the City and Borough Assembly
regarding Fiscal Year 2020 Capital Improvement Program (CIP)

The Planning Commission, at its regular public meeting on May 28, 2019, adopted the analysis
and findings listed in the attached memorandum dated May 24, 2019. The Commission found
that the CIP projects recommended for funding in FY2020 conform to the policies of the Juneau
Comprehensive Plan.
Attachments: May 24, 2019, memorandum from Tim Felstead, Planner, Community Development, to
the CBJ Planning Commission regarding CSP2018 0012.
This Notice of Recommendation constitutes a recommendation of the CBJ Planning Commission
to the City and Borough Assembly. Decisions to recommend an action are not appealable, even
if the recommendation is procedurally required as a prerequisite to some other decision,
according to the provisions of CBJ 01.50.020(b).
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City and Borough of Juneau
CBJ Assembly
File No.: CSP2018 0012
May 30, 2019
Page 2 of 2

Project Planner: _________________________________ __________________________
Tim Felstead, Planner
Benjamin Haight, Chair
Community Development Department
Planning Commission

_____________________________
Filed With City Clerk

5/31/2019
____________________________
Date

cc: Plan Review
NOTE: The Americans with Disabilities Act (ADA) is a federal civil rights law that may affect this development project. ADA
regulations have access requirements above and beyond CBJ - adopted regulations. The CBJ and project designers are
responsible for compliance with ADA. Contact an ADA - trained architect or other ADA trained personnel with questions
about the ADA: Department of Justice (202) 272-5434, or fax (202) 272-5447, NW Disability Business Technical Center
(800) 949-4232, or fax (360) 438-3208.

