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Agenda
Planning Commission - Special Meeting
City and Borough of Juneau
October 15, 2019
Assembly Chambers
7:00 PM
I.

ROLL CALL

II.

APPROVAL OF MINUTES
A.

III.

September 17, 2019 Draft Minutes, Regular Planning Commission Meeting

W RITTEN AGENCY AND PUBLIC COMMENTS POST DEADLINE
A.

Additional Materials, October 15, 2019

IV.

PUBLIC PARTICIPATION ON NON-AGENDA ITEMS

V.

PLANNING COMMISSION LIAISON REPORT

VI.

RECONSIDERATION OF THE FOLLOW ING ITEMS

VII. CONSENT AGENDA
A.
B.

USE2019 0019: A Child Care Center in an existing church
USE2019 0020: A Conditional Use Permit to expand retail development in a severe hazard area

VIII. CONSIDERATION OF ORDINANCES AND RESOLUTIONS
IX.

UNFINISHED BUSINESS

X.

REGULAR AGENDA
A.
B.
C.

XI.

AME2019 0009: A zoning upgrade for twelve (12) D1(T)D3 transitional zone lots
AME2019 0010: A rezone of one parcel (8.45 acres) from D5 to D18 near Cordova Street and
Pioneer Avenue
AME2018 0009: A text amendment to revise Title 49 to repeal and replace 49.30Nonconforming Development - Continued from September 17, 2019

BOARD OF ADJUSTMENT

XII. OTHER BUSINESS
XIII. DIRECTOR'S REPORT
XIV. REPORT OF REGULAR AND SPECIAL COMMITTEES
XV. PLANNING COMMISSION COMMENTS AND QUESTIONS
XVI. ADJOURNMENT
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Agenda
Planning Commission
Regular Meeting
CITY AND BOROUGH OF JUNEAU
Ben Haight, Chairman
September 17, 2019
I.

ROLL CALL

Ben Haight, Chairman, called the Regular Meeting of the City and Borough of Juneau (CBJ)
Planning Commission (PC), held in the Assembly Chambers of the Municipal Building, to order
at 7:00 p.m.
Commissioners present:

Ben Haight, Chairman; Paul Voelckers, Vice Chairman;
Michael LeVine (by phone), Nathaniel Dye, Ken Alper, Dan Hickok,
Travis Arndt, Weston Eiler

Commissioners absent:

Shannon Crossley

Staff present:

Jill Maclean, CDD Director; Beth McKibben, CDD Senior Planner;
Alex Pierce, CDD Planning Manager; Jane Mores, Law Department
Assistant Municipal Attorney

Assembly members:

None

Before continuing with the meeting, new Commissioner Weston Eiler was introduced, sworn in
and welcomed to the Commission.
II.

REQUEST FOR AGENDA CHANGES AND APPROVAL OF AGENDA – None

III.

APPROVAL OF MINUTES
A. August 13, 2019 DRAFT Minutes – Planning Commission Regular Meeting

MOTION: by Mr. LeVine to approve the August 13, 2019, Planning Commission Regular Meeting
minutes noting any staff corrections or commissioner comments.
The motion passed with no objection.
B. August 30, 2019 DRAFT Minutes – Ad Hoc Nonconforming Committee Meeting
Ad Hoc meeting minutes were acknowledged, but it was noted that approval is not necessary.
PC Regular Meeting
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C. September3, 2019 DRAFT Minutes – Ad Hoc Nonconforming Committee Meeting
Ad Hoc meeting minutes were acknowledged, but it was noted that approval is not necessary.
D. September 10, 2019 DRAFT Minutes – Ad Hoc Nonconforming Committee Meeting
Ad Hoc meeting minutes were acknowledged, but it was noted that approval is not necessary.

IV.

PUBLIC PARTICIPATION ON NON-AGENDA ITEMS – None

V.

ITEMS FOR RECONSIDERATION - None

VI.

CONSENT AGENDA - None

VII.

UNFINISHED BUSINESS - None

VIII.

REGULAR AGENDA
AME2018 0009:
Applicant:
Location:

A text amendment to revise Title 49 to repeal and replace 49.30 –
Nonconforming Development – Continued from August 27, 2019
City & Borough of Juneau
Borough-wide

Staff Recommendation
Staff recommends that the Planning Commission review and consider the proposed ordinance
and forward a recommendation to adopt this ordinance to the Assembly.
Ms. McKibben presented the highlights of the results of the three Ad Hoc Committee meetings
that were held since the August 27 regular Planning Commission meeting.
Specific topics from the August 27th meeting that were discussed at the Ad Hoc Committee
meetings included 1) nonconforming residential uses in industrial waterfront industrial zoning
districts and 2) takings. She clarified that residential uses are not permissible in industrial and
waterfront industrial zoning districts with the exception of caretaker units when they are an
accessory to the primary use. Title 49 distinguishes between residential uses in industrial zoning
and residential/commercial zoning districts and property owners in these districts are able to
redevelop the property for other, permissible, uses with the proper permits. There is no concern
with takings.
The ad hoc committee addressed a variety of general nonconforming situations for refinement
and clarification. The revised ordinance clarifies:
PC Regular Meeting
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1. a “certificate of nonconforming status” is not required before any work can take place;
only work that affects or is affected by the nonconforming situation
2. the Building Official makes the official determination of extent and cause of damage
or destruction
3. when a situation fails to be certified or cannot be certified it is noncompliant and
subject to enforcement
4. there are two statuses of abandonment, one of which can be overcome
5. how the Director determines abandonment
6. process for rebutting the Director’s abandonment determination is refined.
The revised ordinance clarifies what is considered an acceptable modification of nonconforming
uses and reconstruction of nonconforming residential uses in industrial and waterfront industrial
districts.
The definition of nonconforming residential density is revised to differentiate better residential
density from use. The ad hoc committee discussed adding a subscript to the Table of Permissible
Uses. Staff, however, recommends adding a subparagraph 5 to 49.25.300 that states
nonconforming uses are subject to chapter 49.30.
Nonconforming structures can be modified, enlarged, or altered so long as it does not aggravate
the nonconformity. A reference has been added to 49.25.430(4). All nonconforming structures
can be modified in compliance with existing code.
Figure 1. has been revised to better illustrate modifications that would be allowed and what
would be considered aggravating the nonconformity.
Nonconforming parking is expanded to address allowing nonconforming backout parking to
continue if the governmental entity controlling the right of way access finds it does not endanger
the public health, safety and welfare. This section now includes the number of off-street parking
spaces as well as back out parking and clarifies what happens when a nonconforming parking
situation becomes more conforming.
The revised ordinance provides a distinction between the Nonconforming Status Review and the
Certification. The review is the process undergone by the Director and the Certification is the
piece of paper authorizing the situation.
The Nonconforming Situation Review process is revised and now includes a required review
procedure by the Director which includes soliciting input from other agencies.
Definitions of “nonconforming residential density” and “nonconforming parking” have been
refined and expanded. If the Commission decides it is necessary, a new definition of
“nonconforming rights” will be added. Ms. McKibben explained that it is up to the Commission
to decide if a definition is needed, and if so, which they prefer of two options included in the
presentation.
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Fees are set at $400 for a Nonconforming Situation Review and $150 for Certification of
Nonconforming Situations. The $150 Certification fee is waived when in conjunction with a
permit.
Additional amendments to Title 49 include:



CBJ 49.25.430(4)(M) – the section now includes the term “lawfully nonconforming”. The
word “lawfully” will be deleted.
CBJ 49.25.430(5) and CBJ 49.25.510(f) – will be amended to refer to 49.30 rather than
49.30.500(b)

Commission Questions for Staff
Regarding the Fees described in the slides, Mr. Voelckers asked how the $150 fee for certificate
of nonconforming status would apply to something like a multi-unit condominium building where
each unit is separately owned. Ms. McKibben answered that the condominium homeowner
association could apply for certificate of nonconforming status for the entire building and pay a
single fee and the certification would cover all of the units rather than forcing the owners each
unit to pay individually.
Mr. Voelckers asked about the definitions slide regarding the definition of “Rights”. Specifically,
he asked Ms. Mores if it would actually help or hinder to ‘define’ it. Ms. Mores answered that
more definition could always be better than none so long as it is a good definition and that it
would be a good discussion for the Commission.
Mr. Haight opened for Public Testimony- NONE
Commission Discussion – It was decided to go through the ordinance page by page.
Page 1
Mr. Dye proposed, and Mr. LeVine agreed with, striking the phrase “and minimize unreasonable
impacts to property impacted by zoning changes” from 49.30.110 stating that this unintentionally
implies zoning might negatively impact property.
Page 2
Ms. Maclean noted 49.30.120(a)(2) is missing verbiage and it should read “Nonconforming
residential densities in residential zoning districts that allow residential development” as that is
actually the title in the ordinance 49.30.240 being referenced.
Page 3
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Mr. LeVine noted the missing word “a” between “nonconforming situation” and “nonconforming
status” at 49.30.210(f).
Page 4
Mr. LeVine suggested replacing “The nonconforming rights provided for in this chapter are
retained…” with “Except as otherwise provided in this chapter, nonconforming rights are
retained…” at 49.30.210(j).
There was extensive discussion regarding 49.30.210(l) and (m). Mr. LeVine found them to be
confusing and recommended they be combined. Mr. Voelckers disagreed stating they are
addressing different conditions. There was discussion regarding whether the mention of
‘enforcement action’ might discourage a resident from coming forward to seek certification. Ms.
McKibben spoke up to clarify the terms ‘noncompliant’, ‘nonconforming’ and ‘nonconforming
that has been certified’ and added that getting a review and certification does not change
whether a situation is noncompliant or nonconforming. Mr. Alper suggested if the remedies for
the situations are the same, (result is noncompliance and enforcement) then maybe (l) and (m)
can be merged. After discussion and several suggestions to verbiage changes, it was agreed upon
to change 49.30.210(l) by striking the words ‘remains’ and ‘enforcement’ and replacing them
with ‘is’ and ‘compliance’, respectively.
The final version of 49.30.210(l) will read: “….If a situation does not qualify for, or is denied,
nonconforming status certification it is noncompliant and subject to applicable compliance
action.”
Mr. Alper suggested making a similar change to 49.30.210(m) and it was decided the final
verbiage of 49.30.210(m) will read: “…The loss or abandonment of a nonconforming situation or
of nonconforming situation rights under this chapter means the situation is subject to applicable
compliance action.”
There were no changes to pages 5 through 8.
Page 9
Mr. Dye noted that everything is labeled in the diagram at Figure 1 except for the dark outline. It
was decided to add the label to show this represents the property line.
Page 10
Mr. Voelckers asked for clarification of 49.30.250(d) for the benefit of members who were not
part of the ad hoc committee discussion. Ms. McKibben explained 49.25.430(4) applies to
projections. 49.30.250(d) clarifies that the exceptions allowed in 49.25.430(4) are allowed when
they apply.
PC Regular Meeting
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Mr. LeVine had a question with 49.30.250(f) stating if he was reading this correctly, it seems that
it would be allowing reconstruction of nonconforming residential density but not of a singlefamily dwelling and asked if that was the intention. Ms. McKibben confirmed that was not the
intention and that in the iterations of the ordinance, some of the verbiage may have been
dropped. The commissioners and staff discussed verbiage and intent and when they thought
there was consensus, Mr. Haight called a short recess to give staff time to type up new verbiage
for further discussion and possible approval.
8:12 – 8:30 Recess
At 8:30 the meeting was called back to order and Ms. McKibben presented the new verbiage.
After further discussion, the section was rewritten to read as shown below and Staff was given
permission to work with Law to make minor changes so long as they are in keeping with the
intent of the Commission and the ordinance:
49.30.250(f) Reconstruction. A nonconforming structure, or portion of a structure, which
the building official has deemed destroyed, shall not be reconstructed except:
1) If the primary use is residential, the structure may be reconstructed in the existing
footprint, except for encroachment into rights-of-way or adjacent property, providing the
structure is in a zoning district that allows residential development.
2) The primary use of which is non-residential may be reconstructed in conformity with
the provisions of this chapter.
Page 11
Mr. LeVine noted that the purpose statement and title at 49.30.310 seemed no longer necessary
and asked if it belonged in this section. Ms. Maclean explained the section and that they actually
do belong there. Mr. Levine agreed and retracted his comment.
There were no changes to pages 12 and 13.
Page 14
Mr. Arndt noted at 49.30.321(b)(1) the word ‘nonconforming’ appears twice in this section and
is spelled once with and once without a hyphen and suggested removing the hyphen to be
consistent.
Mr. Dye had questions regarding the verbiage of ‘nonconforming status review’ and
‘nonconforming situation review’ and asked if one could be changed so as to avoid any confusion
between the two. Staff explained that as this is put into practice it will become a commonly
understood. Mr. Arndt suggested that if it needed to be clarified, a definition could be added.
PC Regular Meeting
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There were no changes to pages 15 through 18.
Page 19
Nonconforming Parking – Maclean explained the second line of the definition is missing the
phrase “type of” and it should be added back.
Mr. Arndt asked the purpose of the phrase ‘by law’ in this section. Staff explained this is
consistent and the phrase ‘by law’ is used throughout the definitions section.
Ms. Mores suggested the verbiage “Nonconforming parking means off-street parking that was
allowed or not prohibited by law when provided or when the use was established but which
subsequently due to adoption, revision or amendment of a zoning ordinance now has less than
the required number of off-street parking spaces or is of a type, such as backout parking, that is
no longer permitted.”
Members agreed to allow staff the leeway to ‘massage’ the verbiage to make it readable so long
as the intent remains clear.
Nonconforming Rights – Staff proposed two definitions for members to select from or to omit
both. Members chose the second option.
There were no changes to pages 20 or 21. The page by page review concluded.
In further discussion, Mr. Dye asked for clarification regarding the $150 fee that is waived when
in conjunction with a development permit. Specifically, he asked if people would have to
specifically ask for the certificate or if it would be automatically issued when applicable. Ms.
Maclean explained the certificate would be automatically issued and applicants would not have
to request it separately.
Maclean asked the commission to allow Staff and Law leeway to make minor verbiage corrections
in the definitions. This request was granted with no objection.
Mr. Arndt commented that he thought if the Planning Commission makes a change in zoning to
an area, then they should be automatically issuing the certificates to the effected property
owners who would be made nonconforming by the actions of the Commission. Ms. Maclean said
that her concern with that suggestion is that if they miss even one property that has become
nonconforming then they are exposed to legal liabilities. Ms. Maclean explained the public
outreach that is done to inform property owners of possible zoning changes and added that
realtors make their selling clients aware that they need to check with CDD prior to selling to make
sure their property will qualify for a mortgage. Ms. Pierce added that the certificate is applicable
when a property owner is applying for a development permit or when they are trying to sell or
purchase a property. In the situation of a development permit, the fee is waived. When it is part
of a property sale, the fee would be included in the closing costs.
PC Regular Meeting
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Ms. Mores advised that Assembly does not have this on their schedule to go before the
Committee of the Whole until Dec 2nd. If the members wanted to see this one more time, there
is time for that.
Mr. Voelckers moved approval with minor adjustments as discussed and not bring it before the
Commission again.
Mr. Dye objected that while he has assurance that Staff is capable but not comfortable with not
seeing it again for review with the approved changes.
Mr. Voelckers withdrew his motion.
Mr. Dye moved to table the Title 49 rewrite to the October 15 meeting
Passed with no objection
IX.

BOARD OF ADJUSTMENT – None

X.

OTHER BUSINESS – None

XI.

STAFF REPORTS
Director’s report: Ms. Maclean reported the next meetings will be held October 15
and October 29. The topics will include transition rezones and a large crowd is
expected for at least one of those meetings. December meeting dates include a
regular meeting currently scheduled for Christmas Eve. Ms. Maclean asked the
Commission to consider cancelling that meeting and tentatively scheduling it for
the week prior on December 17.
Law report: Ms. Mores reported that a settlement was reached with Mountainside
Estates. The Harris appeal decision is being appealed to the Superior Court. Ms.
Maclean reminded the commission they should not discuss the cases with each
other or others. On October 29, there will be a 5 pm Special meeting to hear the
appeal for the Dougherty Case.

XII.

COMMITTEE REPORTS
Downtown Blueprint: Mr. Dye will not be able to attend the upcoming meeting and
asked if someone could fill his seat. Mr. Eiler volunteered.
Lands Committee: Mr. Voelckers gave an update on the issue regarding District
heat crossing the Centennial Hall property.
Title 49 Committee: the next meeting will be held October 2

PC Regular Meeting

September 17, 2019

Page 8 of 9

Packet Page 10 of 462

XIII.

LIAISON REPORTS - None

XIV.

CONTINUATION OF PUBLIC PARTICIPATION ON NON-AGENDA ITEMS - None

XV.

PLANNING COMMISSION COMMENTS AND QUESTIONS - None

XVI.

EXECUTIVE SESSION - None

XVII.

ADJOURNMENT 9:27pm
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Additional Materials
Regular Planning Commission Meeting
Assembly Chambers, 7:00pm
Meeting Date: October 15, 2019

1. AME2019 0010:
a. Public comment from Brian McTague, received 9/27/19
b. Public comment from Murray Walsh, received 9/30/19
c. Public comment from Bob & Dixie Weiss, received 10/2/19
d. Public comment from Chuck & Kathryn Cohen, received 10/8/19
e. Public comment from Amanda Compton, received 10/10/19

Packet Page 12 of 462

From:
Sent:
To:
Cc:
Subject:

Brian McTague <brian@mctague.com>
Friday, September 27, 2019 5:21 PM
PC_Comments
Laurel Christian
Case No. AME2019 0010; Public Comment

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
Ms. Christian:
Please forward the following comments on Case No. AME2019 0010 to the Planning Commission before its
meeting on October 15, 2019.
1. Re-zoning D5 to D18 will have an awful impact on traffic. The Comprehensive Plan for Juneau (2013)
described the Cordova/Douglas Highway intersection as congested and "likely to get worse":
Residential development along the eastern side of Douglas Island in the area between Kowee and Lawson
Creeks, called West Juneau, has taxed the capacity of the Cordova Street and Douglas Highway intersection,
and has contributed to congestion on the Juneau-Douglas Bridge and the Tenth Street and Egan Drive
intersection during the 7 AM to 9 AM week day commute periods. (p. 120).
The Cordova Street and Douglas Highway intersection has been the subject of many studies. These studies
have documented the obvious: A problem currently exists during the weekday morning travel period for
motorists seeking to turn left onto Douglas Highway from Cordova Street. The traffic problem is likely to get
worse as West Juneau is further developed. (p. 194).
In fact, the traffic problem has gotten worse since 2013, when the City made these findings. Permitting higherdensity housing on an already congested hillside would be irresponsible.
2. The Anderson Parcel and Tlingit-Haida Parcel, designated as D-5, should remain D-5. Land purposed
for single-family homes/duplexes needs to remain purposed for single-family homes/duplexes. Juneau's
economic health depends on it. Teachers, police officers, fire personnel, and other hard-working professionals
aspire to have homes of their own, not rented apartments. The City has recognized the importance of singlefamily housing as evidenced by its Pedersen Hill development.
3. West Juneau and Douglas have enough multi-unit dwellings with inferior architecture that diminish the
sightlines from Juneau. Adding more hulking buildings, with prominence on the hill, will diminish Juneau's
charm irreparably. It's time to take aesthetics into account.
Sincerely,
Brian McTague
2986 Foster Ave.
Juneau, AK 99801

1
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From:
Sent:
To:
Subject:

Robert Weiss <dixiebob@gci.net>
Wednesday, October 02, 2019 12:26 PM
PC_Comments
West Juneau: Anderson Parcel - 8.45 acres from D5 to D18; Case No.: AME2019 0010

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
TO: Laurel Christian, Planner
Planning Commissioners
RE: West Juneau: Anderson Parcel - 8.45 acres from D5 to D18; Case No.: AME2019 0010

Before you consider increasing density, please comment on your plans to alleviate egress from West Juneau
onto the Douglas Highway from two-lane Cordova St. Also, please recall one-lane Sitka St. is not a year-round
viable daily alternate for all of West Juneau.
We have lived on Nowell Ave., then Foster Ave. for forty-seven years and believe we can speak from
experience in attempting to turn left onto Douglas Highway from Cordova St. at all hours and under all traffic
and weather conditions. The tight roundabout slingshots Douglas-bound traffic at close to thirty MPH at the
Cordova St. intersection. The only drivers going twenty MPH are turning right onto Cordova St. and that might
buy a patient driver waiting endlessly to turn left onto Douglas Highway the time to somewhat safely finally
make the turn.
Traffic Bumps, please! Slow down those wannabe racers BEFORE they get to Cordova St.
Warmest regards,
Bob & Dixie Weiss

1
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From:
Sent:
To:
Subject:

Chuck Cohen <kodzoff@alaskan.com>
Tuesday, October 08, 2019 1:13 PM
PC_Comments
Cordova & Pioneer Zoning Change Request

EXTERNAL E‐MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
________________________________
We are strongly opposed to this request for this zoning change above our low density residential neighborhood.
Reasons include incompatibility with existing neighborhood, overload to existing access road, inadequate drainage in
existing neighborhood, no need for high density development in this area generally, better locations on main arterial
streets, only one very steep road access, incompatible with comprehensive plan. We have lived in the neighborhood for
30 years. We have lived here for 30 years. If developed at all, this property sbove our neighborhood should be
developed within existing zoning.
Chuck & Kathryn Cohen
3241 Nowell Ave
Juneau, Alaska
PO Box 020670
Juneau, Alaska 99802

from my iPhone

1
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From:
Sent:
To:
Cc:
Subject:

Amanda Tatter Kulik Compton <atkcompton@gmail.com>
Thursday, October 10, 2019 1:51 PM
PC_Comments
Amanda Compton
comments for Cordova Street rezone

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
The comments I'd like to submit regarding the proposed re-zone of the plot above Cordova Street cover what
I'm sure has been voiced: the neighborhood cannot sustain the increase in traffic.
This is not just another not‐in‐my‐backyard phenomenon. I live on Cordova Street, the last structure on the
north side of the street before it becomes Pioneer. I have a yard and vegetable garden along Cordova, I bike
up and down the road to work, I run and engage in many projects outside the house. Since Coogan
Construction developed three high density units just above me, I rarely do any activity outside of the house
without feeling unsafe and anxious, and disheartened at what was once a neighborhood and is now a
highway.
The speed at which the majority of vehicles drive up and down Cordova and Pioneer is twice the speed limit of
20mph. It's treated as a personal highway ramp. This is likely a concern you've heard to exhaustion but this is
not the same scenario as neighborhoods like south Douglas or the Flats. Cordova and Pioneer have no stop
signs, and only one turn. There are no geographic barriers to reduce speed. People cruise over these roads
because they can, because they're long, wide straight roads. And they do this feet from my head as I pick
lettuce. Additionally, as the neighborhood hosts two trailheads, one of them which provides access to a
popular mountain bike area, as well as to one of the most popular forest service cabins, the amount of
pedestrian traffic is quite high. Add to this the a high amount of young children and dogs, and we're just
waiting for a death to get things to change ‐ and that's without adding any more housing.
I have one recommendation: don't take my word, or anyone else's. Do some ground work. Station a CBJ
planning staff member at each of two locations (the Cordova‐Pioneer transition, and the intersection of
Cordova and the Douglas Highway) at both rush hours. And then make a decision.
The other concern I have is less quantifiable, but, perhaps, more important. I wake up all through the night
now, to loud mufflers and noisy vehicles. I don't want to live there anymore, but I'm frustrated and bitter at
being forced to move. People don't generally move to a town or neighborhood based on data points and
money alone. It's atmosphere and character, attributes that aren't sustainable with an increase in housing
units. And judging by the lack of care put into the application ‐ spelling and grammar errors should require
minimal effort to resolve ‐ I have little confidence the proposed development would contain a fraction of the
meticulousness required to maintain the semblance of an actual neighborhood.
-Amanda Compton
907-830-2850

1
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DATE:

October 4, 2019

TO:

Planning Commission

FROM:

Amy Liu, Planner
Community Development Department

CASE NO.:

USE2019 0019

PROPOSAL:

Conditional Use Permit for a State of Alaska licensed Child Care
Center in an existing church

GENERAL INFORMATION
Applicant:

Jensen Yorba Wall, Inc.

Property Owner:

Juneau Christian Center

Property Address:

8001 Glacier Highway

Legal Description:

USS 1852

Parcel Code Number:

5B1401020010

Site Size:

498,762 square feet

Comprehensive Plan Future
Land Use Designation:

Medium Density Residential

Zoning:

D5 on western side of lot, D15 on eastern side of lot

Utilities:

Public water and sewer

Access:

Glacier Highway, Old Dairy Road

Existing Land Use:

Church
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Planning Commission
Case No.: USE 2019 0019
October 4, 2019
Page 2 of 9
Surrounding Land Use:

North
South
East
West

-

Single family residential
Egan Drive
Single family residential
Fred Meyer grocery store

VICINITY MAP

ATTACHMENTS
Attachment A – Application
Attachment B – Updated floor plan and information
Attachment C – Site visit photos
PROJECT DESCRIPTION
The applicant requests a Conditional Use Permit for a State of Alaska licensed Child Care Center
in an existing church. According to the CBJ 49.25.300 Table of Permissible Uses, a Child Care
Center for 13 or more children under the age of 12 is allowed with a Conditional Use Permit in
both the D5 and D15 zoning districts.
BACKGROUND
In 1928, the lot was platted by U.S. Survey 1852. In 1977, Conditional Use Permit CU-03-77 was

Packet Page 19 of 462

Planning Commission
Case No.: USE 2019 0019
October 4, 2019
Page 3 of 9
approved for a church and a school. The zoning district at that time was R-40, equivalent to the
Rural Reserve zoning district, which allowed a school outright and required Conditional Use
Permit for a church.
Govern generated the table below, which includes all Conditional Use Permits associated with
the site and their status.
Permit Application

Status

Description

USE2007-00039

Approved

Conditional Use Permit to allow temporary modular
buildings used for church and school facilities (related
to USE-CU96-48) to remain as permanent structures

USE2003-00036

Approved,
Extension of Conditional Use Permit USE2001-00024:
construction
A Conditional Use Permit for the construction of a
not completed sanctuary addition and supporting facilities to an
existing church. The total square footage of the facility
will be approximately 74,000 square feet

USE2001-00024

Approved,
A Conditional Use Permit for construction of a
construction
sanctuary addition and supporting facilities to an
not completed existing church. The total square footage of the facility
will be approximately 74,000 square feet

USE-CU96-48

Approved

School add classrooms

USE-CU96-24

Withdrawn

School/church

DRP1996-00008

Withdrawn

Two mobile classrooms on permanent foundation

DRP-DR96-32

Withdrawn

School/church

DRP1997-00048

Approved

Design review approval for two modular buildings
containing four classrooms to be placed on-site and to
have a covered walkway between the modulars and
the main building

AGENCY REVIEW
Staff requested review from Alaska Department of Transportation and Public Facilities, Capital
City Fire and Rescue, CBJ Assessor’s Office, General Engineering and Public Works, and Building
Division. Staff received no comments.
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Planning Commission
Case No.: USE 2019 0019
October 4, 2019
Page 4 of 9
PUBLIC COMMENT
Staff received no public comment at the time of writing this staff report.
ANALYSIS
Project Site – The proposed Child Care Center would use the existing Juneau Christian Church.
The Church is a 37,859 square foot, single-story building currently used for Sunday services, youth
programs, and offices related to the church. The Child Care Center would occupy 4,362 square
feet of space in the northwest corner of the church. This space will undergo remodeling to
remove existing storage closets, maintain existing bathrooms, and add more Child Care rooms
(Attachment B).
The subject lot is relatively flat. It is accessed from Glacier Highway, and has frontage on Old Dairy
Road and Egan Drive. The narrative and site plan show access primarily through Glacier Highway,
which abuts the north side of the parking lot partially reserved for the Child Care Center. Parking
will is discussed below.
Project Design – Business hours will be from 7:00 AM to 6:00 PM, Monday-Friday. Up to 75
children, zero to six years of age, would be served by at least 20 staff. Staff would include one
administrator, one assistant, two child development associates, and at least 16 care providers
(Attachment B).
State regulations require one caregiver per child 0-11 months, one caregiver per five children 1218 months, one caregiver per six children 19-35 months, and one caregiver per 10 children three
to six years. State regulations also require a minimum of 35 square feet of internal space per
child. Based on the submitted plans, the maximum number of children that could be cared for in
the available classroom space is 118. The exact number of staff will be based on the ages of
children enrolled. Children will play outside in an existing playground that is securely enclosed
with fencing.
There are no plans submitted for signage. A Sign Permit and, if necessary, a Building Permit for
the new signage will be required, if there is any new signage.
Traffic – The 2011 ITE Trip generation manual calculates 74.06 average daily trips (ADT) per 1,000
square feet of Child Care Center space used during weekdays. The proposed 4,362 square-foot
Child Care Center would generate 323 ADT. According to 49.40.300(a)(3), developments having
an ADT between 250 and 500 may require the developer to submit a traffic impact analysis to
determine the project’s impact to existing traffic volume. When reviewing USE2019 0019, the
CDD Director determined that the proposed development will not negatively affect existing
traffic volume of Glacier Highway, Old Dairy Road, and Egan Drive, and that these roads are
constructed to a standard that can adequately capture the additional traffic load.
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Parking and Circulation – The parking plan shows 155 spaces. Of the shown spaces, 20 parallel
parking spaces are not striped and 28 angled spaces on gravel are not marked with wheel stops.
CBJ 49.40.230(e) states that parking stalls, driveways, aisles, and emergency access areas and
routes shall be clearly marked. As the existing parking is not demarcated, it does not meet the
requirements of this code section. Further, three spaces reserved for accessible use do not have
aisles required for either accessible or van accessible spaces. Out of 155 spaces, 107 currently
meet CBJ standards (Attachment A).
The parking requirement for the Child Care Center is 24 standard spaces. CBJ 49.65.1120(3) states
that one off-street parking space is required for each on-shift employee, plus one parking space
per 10 children served. There will be a maximum of 16 on-shift employees. Depending on the
ages of children enrolled, the maximum number of children may be 75.
The parking requirement for the assembly areas in the church is 125 standard spaces. CBJ
49.40.210, states that off-street parking required for churches and similar enclosed places of
assembly is one parking space per four seats in the auditorium. According to the applicant, the
maximum occupancy allowed by the International Building Code is 500 people.
The total parking requirement for all uses onsite is 149 parking spaces. Of these spaces, four
parking spaces must be accessible, and one parking space must be van accessible. The remaining
spaces are standard parking spaces.
There are currently 107 parking spaces that meet CBJ requirements. A standard parking space is
8.5 feet by 17.5 feet. Parking spaces must be clearly marked. Wheel stops and striping are
acceptable forms of marking. An accessible parking space is 13 feet by 17 feet with an access aisle
that is 5 feet by 17 feet. A van accessible parking space is 13 feet by 17 feet with an access aisle
that is 8 feet by 17 feet. Two accessible parking spaces may share one aisle. Blue striping or wheel
stops, and signage specifying each type of accessible parking space are required.
Joint Use Parking – Operating hours for the Child Care Center are Monday – Friday, while peak
operating hours for the church occurs on Sundays. Per CBJ 49.40.200(5), the Planning
Commission may authorize a joint use of parking facilities. If the Commission grants
authorization, the applicant will be required to present to the director a written instrument,
executed by the parties concerned, providing for joint use of off-street parking facilities and
approved as to form by the CBJ attorney.
Staff recommends the following conditions of approval:
1. Prior to issuance of a Building Permit for the proposed structure, the applicant must
submit a revised site plan showing standard parking spaces, accessible spaces, van
accessible spaces, and circulation aisles that comply with the requirements of §49.40.
2. CBJ-approved signage shall be posted for the accessible parking space prior to
commencement of the proposed use.
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3. If a joint use agreement is used, the agreement must be approved by the Director prior
to Temporary Certificate of Occupancy.
Vegetative Cover and Landscaping – Minimum vegetative cover is 20% for D5 zoned lots, and
30% for D15 zoned lots. Approximately 55% of the lot has vegetative cover (Attachment A).
Lighting – There will be no changes to existing lighting.
Noise – The proposed Child Care Center is not expected to generate noise that is inconsistent
with adjacent single-family homes or the big box retail store.
Public Health or Safety – No evidence suggests that the proposed use will endanger public safety.
Drop-off and pick-up of children at the Child Care Center is expected to be in the parking lot,
which will mitigate chances of pedestrian and vehicle accidents. State Child Care Licensing and
CBJ Building Permit Review will determine applicable safety measures, if necessary.
Habitat – No known habitats regulated by Title 49 exist on the site.
Property Value or Neighborhood Harmony – There is no evidence suggesting that the Child Care
Center will adversely affect property value or neighborhood harmony.
CONFORMITY WITH ADOPTED PLANS
Comprehensive Plan - The 2013 Comprehensive Plan maps designate the subject site as Medium
Density Residential (MDR). The plan describes MDR as:
“These lands are characterized by urban residential lands with multi-family units at densities
ranging from 5 to 20 units per acre. Any commercial development should be of a scale
consistent with a residential neighborhood, as regulated in the Table of Permissible Uses (CBJ
49.25.300).’
Families with children are likely to live within this style of neighborhood. Therefore, the use
proposed is consistent with the needs of such a neighborhood and the wider Mendenhall Valley
area.
The 2013 Comprehensive Plan specifically addresses the need for quality Child Care in the City
and Borough of Juneau. Chapter 14 of the plan states:
“There is a critical child care shortage in Juneau, and that lack of quality child care makes
Juneau a less than attractive place – and even an untenable home – for young families.”
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Chapter 14 goes on to state policies and procedures to encourage an adequate supply of Child
Care in the City and Borough of Juneau:
POLICY 14.3. TO SUPPORT THE PROVISION OF QUALITY CHILD CARE IN A SAFE
LEARNING ENVIRONMENT BY WELL-TRAINED EDUCATORS AND CHILD CARE
PROVIDERS.
14.3 – SOP1 Work with child care providers, advocates, and other stakeholders
to ensure that regulatory or permitting requirements do not unduly restrict the
availability of affordable, quality child care in Juneau.
14.4 – SOP2 Provide support of child care providers as needed to ensure an
adequate supply of available affordable, quality child care opportunities.
Economic Development Plan – A stated goal is to “prepare and attract the professional, technical,
skilled, entrepreneurial, and creative labor force that Juneau’s diverse employers, businesses, and
non-profits need” by increasing “availability of child care year round, with an emphasis on
Kindergarten readiness“. The document reports that currently there is a shortage of Child Care
that restricts young families from flexibly participating in the work force.
Lemon Creek Area Plan – The Economic Development Chapter concurs with the need for Child
Care identified in the Juneau Economic Development Plan. Further, “given the area’s central
location and proximity to many of the borough’s largest employers, the Lemon Creek area has the
opportunity to capitalize on the need for more childcare.”
FINDINGS
CBJ 49.15.330 (e)(1), Review of Director's Determinations, states that the Planning Commission
shall review the Director's report to consider:
1. Whether the application is complete;
2. Whether the proposed use is appropriate according to the Table of Permissible Uses;
and,
3. Whether the development as proposed will comply with the other requirements of
this chapter.
The Commission shall adopt the Director's determination on the three items above unless it finds,
by a preponderance of the evidence, that the Director's determination was in error, and states
its reasoning for each finding with particularity.
CBJ 49.15.330 (f), Commission Determinations, states that even if the Commission adopts the
Director's determination, it may nonetheless deny or condition the permit if it concludes, based
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upon its own independent review of the information submitted at the public hearing, that the
development will more probably than not:
1. Materially endanger the public health or safety;
2. Substantially decrease the value of or be out of harmony with property in the
neighboring area; or,
3. Not be in general conformity with the comprehensive plan, thoroughfare plan, or
other officially adopted plans.
Per CBJ 49.15.330 (e) & (f), Review of Director's & Commission’s Determinations, the Director
makes the following findings on the proposed development:
1. Is the application for the requested Conditional Use Permit complete?
Yes. Staff finds the application contains the information necessary to conduct full review of the
proposed operations. The application submittal by the applicant, including the appropriate fees,
substantially conforms to the requirements of CBJ Chapter 49.15.
2. Is the proposed use appropriate according to the Table of Permissible Uses?
Yes. The requested permit is appropriate according to the Table of Permissible Uses. The permit
use of a Child Care Center is listed in CBJ 49.25.300, Section 7.310 for the D5 and D15 zoning
districts.
3. Will the proposed development comply with the other requirements of this chapter?
Yes. The proposed development complies with the other requirements of this chapter. Public
notice of this project was provided in the October 4, 2019 and October 13, 2019 issues of the
Juneau Empire's "Your Municipality" section, and a Notice of Public Hearing was mailed to all
property owners within 500 feet of the subject parcel. Moreover, a Public Notice Sign was posted
on the subject parcel, visible from the public right-of-way.
4. Will the proposed development materially endanger the public health or safety?
No. Staff finds no evidence suggesting that the proposed use will endanger safety. State Child
Care licensing and CBJ Building Permit Review will determine applicable safety measures, if
necessary.
5. Will the proposed development substantially decrease the value of or be out of harmony
with property in the neighboring area?
No. The Assessor’s Office did not indicate that the development will decrease the value of
neighboring areas. Staff finds that the development is consistent with the neighboring areas.
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6. Will the proposed development be in general conformity with the land use plan,
thoroughfare plan, or other officially adopted plans?
Yes. Staff finds that the development is consistent with the 2013 Comprehensive Plan, Economic
Development Plan, and Lemon Creek Area Plan.
Per CBJ 49.70.900 (b)(3), General Provisions, the Director makes the following Juneau Coastal
Management Program consistency determination:
7. Will the proposed development comply with the Juneau Coastal Management Program?
N/A
RECOMMENDATION
It is recommended that the Planning Commission adopt the Director's analysis and findings and
grant the requested Conditional Use Permit. The permit would allow the development of a State
of Alaska licensed Child Care Center in an existing church.
The approval is subject to the following conditions:
1. Prior to issuance of a building permit for the proposed structure, the applicant must
submit a revised site plan showing standard parking spaces, accessible spaces, van
accessible spaces, and circulation aisles that comply with the requirements of §49.40.
2. CBJ-approved signage shall be posted for the accessible parking space prior to
commencement of the proposed use.
3. If a joint use agreement is used, the agreement must be approved by the Director prior
to temporary certificate of occupancy.
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8001 Glacier Hwy, Juneau, AK

CHILD CARE CENTER

Central Council of Tlingit & Haida
Indian Tribes of Alaska

Jensen
Yorba
Wall Inc.

.
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FILE:
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Attachment B - Updated Floor Plan and Information
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Amy Liu
From:
Sent:
To:
Cc:
Subject:
Attachments:

'Work Email' <c_steinman@jensenyorbalott.com>
Monday, September 09, 2019 4:40 PM
Amy Liu
Jamie Shanley; Emily Edenshaw; Elias Duran
RE: Reschedule USE20190019, Childcare
JCC Base Child Care 9-9-19.pdf

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
Amy – see responses to your questions below. I am also attaching an updated concept floor plan showing the general
layout for the childcare center.
The SF has been revised to include an area for staff break room. I will need to confirm the location of the accessible
parking stall – will get back to you tomorrow with that information.
Charlene Steinman
Interior Designer, Project Manager

JENSEN YORBA WALL, INC.
522 West Tenth Street | Juneau, AK 99801
D 907‐789‐4526 | O 907‐586‐1070 | F 907‐586‐3959
www.jensenyorbawall.com
Click here to upload files
We are in the process of an exciting transition!
Please update your address book to charlene@jensenyorbawall.com

From: Amy Liu [mailto:Amy.Liu@juneau.org]
Sent: Thursday, September 5, 2019 3:52 PM
To: 'Work Email'
Subject: RE: Reschedule USE20190019, Childcare
Charlene,
Also, I have some questions about the application.
 What is the area of the child care space? The pre‐app report indicates 4130 sf, one building floor plan shows
approximately 5557 sf, and the floor plan scale for the child care space itself is somewhat unclear. Please submit
a higher resolution version of the child care space floor plan. See attached revised floor plan indicating actual
area for the lease and SF at 4362 SF.
 What days will the daycare be open? I see in the application the daycare hours, but am not sure if I should
assume all weekdays, or any part of the weekend. Monday‐ Friday 7:30 ‐5:30 pm with children, staff will be
there before and after.
 What is the age range of the children? 0‐6 years per their licensing application
 In the floor plan for the child care space, what are the uses of the small rooms not shown as bathrooms? They
are planning on demolishing the small storage rooms, and keeping the toilet rooms – see attached concept floor
plan.
 Will children at the daycare use the playground? If yes, is it fenced? The childcare will use the existing fenced
playground area.
 Are there any accessible or van accessible parking spaces? There is accessible parking, we will verify at this
location.
 Do the operators anticipate future growth? They will only provide child care up to their licensing limit.
I haven’t visited yet, hence some of these site related questions. Thanks!
Amy Liu
From: Amy Liu
Sent: Thursday, September 05, 2019 3:04 PM
1

Attachment B - Updated Floor Plan and Information
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To: 'Work Email' <c_steinman@jensenyorbalott.com>
Subject: RE: Reschedule USE20190019, Childcare
Works for me, Charlene. Thanks!
From: Work Email <c_steinman@jensenyorbalott.com>
Sent: Thursday, September 05, 2019 1:54 PM
To: Amy Liu <Amy.Liu@juneau.org>
Subject: Re: Reschedule USE20190019, Childcare
EXTERNAL E‐MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
Hi Amy ‐ I am traveling the rest of this week so I will take a look at the schedule next week and select a date if that works
for you.
Charlene
Sent from my iPhone
On Sep 5, 2019, at 11:42 AM, Amy Liu <Amy.Liu@juneau.org> wrote:
Hi Charlene,
We originally put USE20190019, CCTHITA’s new child care at the Juneau Christian Center, on the
October 8 PC hearing agenda. That meeting was recently canceled, and replaced by one on October 15.
The next hearing after that is on October 29. Which date do you prefer? I apologize for any
inconvenience. Let me know if you have any questions.
Thank you,
Amy Liu | Planner
Community Development Department │ City & Borough of Juneau, AK
Location: 230 S. Franklin Street, 4th Floor Marine View Building
Office: 907.586.0764

2

Attachment B - Updated Floor Plan and Information

Packet Page 39 of 462

Attachment C - Site Visit Photos

Packet Page 40 of 462

Attachment C - Site Visit Photos

Packet Page 41 of 462

Attachment C - Site Visit Photos

Packet Page 42 of 462

Attachment C - Site Visit Photos

Packet Page 43 of 462

Attachment C - Site Visit Photos

Packet Page 44 of 462

Attachment C - Site Visit Photos

Packet Page 45 of 462

Attachment C - Site Visit Photos

Packet Page 46 of 462

Attachment C - Site Visit Photos

Packet Page 47 of 462

Attachment C - Site Visit Photos

Packet Page 48 of 462

Attachment C - Site Visit Photos

Packet Page 49 of 462

Invita on to Comment
On a proposal to be heard by the CBJ Planning Commission

Your Community, Your Voice

8001 Glacier Hwy
Proposed
Child Care Center
155 S. Seward Street Juneau, Alaska 99801
TO:

FRED
MEYER
EGAN DRIVE

An application has been submitted for consideration and public hearing by the
Planning Commission for a Conditional Use Permit for a Child Care Center in an
existing church located at 8001 Glacier Highway in D5/D15 zoned parcel.

TIMELINE
Now through September 23, 2019

Comments received during
this period will be sent to the
Planner, Amy Liu, to be
included in the staﬀ report.

Staﬀ Report expected to be posted Monday, October 7, 2019 at
h ps://beta.juneau.org/assembly/assembly‐minutes‐and‐agendas
Find hearing results, mee ng minutes and more here as well.

Sept. 24 through 12 noon, Oct. 11

Comments received during this period
will be sent directly to Commissioners
to read over the weekend in
prepara on for the hearing.

Phone: (907)586‐0715  Email: pc_comments@juneau.org
Mail: Community Development, 155 S. Seward St, Juneau AK 99801
Printed September 9, 2019

HEARING DATE & TIME
7:00 pm, October 15, 2019

You may tes fy and bring
up to 2 pages of wri en
material (15 copies) in City
Hall’s Assembly Chambers,
155 S. Seward St., Juneau.

October 16

The results of
the hearing
will be posted
online.

Case No.: USE2019 0019
Parcel No.: 5B1401020010
CBJ Parcel Viewer: h p://epv.juneau.org
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PLANNING COMMISSION
NOTICE OF DECISION
Date:
Case No.:

October 16, 2019
USE2019 0019

Jensen Yorba Wall, Inc.
ATTN: Charlene Steinman
522 West 10th Street
Juneau, AK 99801
Proposal:

Conditional Use Permit for a State of Alaska licensed Child Care Center in an
existing church

Property Address:

8001 Glacier Highway

Legal Description:

USS 1852

Parcel Code No.:

5B1401020010

Hearing Date:

October 15, 2019

The Planning Commission, at a special public meeting, adopted the analysis and findings listed in the
attached memorandum dated October 4, 2019, and approved the Child Care Center in an existing
church to be conducted as described in the project description and project drawings submitted with the
application. Approval is subject to the following conditions:
Staff recommends the following conditions of approval:
1. Prior to issuance of a Building Permit for the proposed structure, the applicant must
submit a revised site plan showing standard parking spaces, accessible spaces, van
accessible spaces, and circulation aisles that comply with the requirements of §49.40.
2. CBJ-approved signage shall be posted for the accessible parking space prior to
commencement of the proposed use.
3. If a joint use agreement is used, the agreement must be approved by the Director prior
to Temporary Certificate of Occupancy.
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Case No.: USE2019 0019
October 16, 2019
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Attachments: October 4, 2019, memorandum from Amy Liu, Community Development, to the CBJ
Planning Commission regarding USE2019 0019.
This Notice of Decision does not authorize construction activity. Prior to starting any project, it is the
applicant’s responsibility to obtain the required Building Permits.
This Notice of Decision constitutes a final decision of the CBJ Planning Commission. Appeals must be
brought to the CBJ Assembly in accordance with CBJ 01.50.030. Appeals must be filed by 4:30 P.M. on the
day twenty days from the date the decision is filed with the City Clerk, pursuant to CBJ 01.50.030 (c). Any
action by the applicant in reliance on the decision of the Planning Commission shall be at the risk that the
decision may be reversed on appeal (CBJ 49.20.120).
Effective Date:

The permit is effective upon approval by the Commission, October 15, 2019.

Expiration Date:

The permit will expire 18 months after the effective date, or April 15, 2021, if no
Building Permit has been issued and substantial construction progress has not been
made in accordance with the plans for which the development permit was
authorized. Application for permit extension must be submitted thirty days prior to
the expiration date.

Project Planner:

________________________________
Amy Liu, Planner
Community Development Department

________________________________
Benjamin Haight, Chair
Planning Commission

________________________________
Filed With Municipal Clerk

10/30/2019
_________________
Date

cc:

Plan Review

NOTE: The Americans with Disabilities Act (ADA) is a federal civil rights law that may affect this development project. ADA regulations
have access requirements above and beyond CBJ-adopted regulations. Owners and designers are responsible for compliance with ADA.
Contact an ADA - trained architect or other ADA trained personnel with questions about the ADA: Department of Justice (202) 272-5434,
or fax (202) 272-5447, NW Disability Business Technical Center (800) 949-4232, or fax (360) 438-3208.

Packet Page 52 of 462

DATE:

October 2, 2019

TO:

Planning Commission

FROM:

Irene Gallion, Planner
Community Development Department

CASE NO.:

USE2019 0020

PROPOSAL:

A Conditional Use Permit to expand retail development in a
Severe Hazard Area

GENERAL INFORMATION
Applicant:

Island Constructors

Property Owner:

JNY, LLC

Property Address:

207 South Franklin Street

Legal Description:

Juneau Townsite, Block K, Lots 1 & 2 FR

Parcel Code Number:

1C070B0K0010

Site Size:

6,802 square feet

Comprehensive Plan Future
Land Use Designation:

Traditional Town Center (TTC)

Zoning:

Mixed Use (MU)

Utilities:

CBJ water/sewer

Access:

South Franklin Street

Existing Land Use:

Retail (vacant)
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Surrounding Land Use:

North – Alaskan Fudge Company
South – Alaskan Brewing Company Depot
East – vacant lot
West – George’s Jewelry and Gifts, and parking
VICINITY MAP

ATTACHMENTS
Attachment A – Application
Attachment B – Landslide and Avalanche Area Map, Adopted 1987
PROJECT DESCRIPTION
The applicant requests a Conditional Use Permit for an approximately 800 square foot expansion
of retail space. A structure addition would extend the existing building through an existing
courtyard, building up to the edge of the city sidewalk. The enlarged building will then be
remodeled to accommodate three retail spaces.
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It is recommended that the Planning Commission APPROVE the requested Conditional Use
Permit for a retail expansion in a hazard area. The risks of this development in a hazard zone
can be mitigated through behavior:



Currently, individuals are asked to be aware of mass wasting risks and modify their
behavior appropriately, such as avoiding certain areas during higher risk events.
The proposed retail use would be attractive to seasonal-tourist-oriented retail. The
tourist season takes place when mass wasting hazards are traditionally low (May
through September).

BACKGROUND
The property is located on the northeast side of the intersection of Ferry Way and South Franklin
Street. CBJ databases indicate the current structure was built in 1960, and includes an
approximately 800 square foot courtyard area in the southwest corner. The site has been used
for retail.
The courtyard was used for parking until 1998. Due to concerns about vehicles backing into
intersection traffic, the City then required the owners to construct a physical barrier that would
prevent vehicles from parking in the courtyard. Therefore, the owners built a concrete planter.
In 2017, a reconstruction project replaced the curb cut-out with curb, and the planter could be
removed.
Agency Comments
The following CBJ Departments were asked to review and comment:
CBJ Building Official: No issues at this time.
CCFR: No issues with this project.
CBJ General Engineering: No issues with this project.
Emergency Programs: The Manager recognizes a number of project features that are a good
match for this location. However, outside of this particular project, he is hopeful that the City
will engage in larger picture questions when avalanche and landslide mitigation should be
required by the City. This is further discussed in “Public Health or Safety.”
Public Comments
No public comments were received at the time of issuing this staff report. There was one query
on why the subject property was in a Severe Hazard Area.
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ANALYSIS
Project Site Table 1: Project Site Summary
Lot feature
Lot size
Building
Lot coverage
Lot width
Lot depth

Existing
6,802 sf*
2,500 sf
37%
42.80 ft + 24.85 ft
100 ft + 100 ft

Proposed (additional
structure and lot
consolidation)
6,802 sf
3,300 sf
49%
67.65 ft
100 ft

Standards
49.24.400
4,000 sf minimum
No maximum
50 ft minimum
80 ft

* CBJ Assessor Database combined area of two lots under one tax identification number.

The project site consists of two lots, which are undergoing the lot consolidation process (SLC2019
0003), but share a tax identification number. The area of the combined lots is 6,802 square feet
according to the CBJ Assessors data accessed through the CBJ GIS property map. The current lot
widths are 42.80 feet and 24.85 feet according to a preliminary plat submitted with the lot
consolidation application. The consolidated lot width of 67.65 feet will exceed the 50-foot
minimum lot width required for Mixed Use (MU). Current lot depth for both lots is 100 feet, and
exceeds the 80-foot minimum lot depth required for MU.
A 2,500 square foot existing building crosses the lots, and when the lots are consolidated, the
existing lot coverage will be approximately 37 percent.
The rear of the lot behind the existing structure has a slope of about 80 degrees. The lot uphill
from this one has a slope of approximately 41 percent. The slope for the vegetated area behind
the building (up to Gastineau Avenue) is approximately 54 percent.
This project is in the Historic District.
Project Design – This project increases the number of retail spaces available and the overall area
of retail availability. There are no residences proposed as part of this project.
The existing structure is 2,500 square feet. The conceptual design is to add approximately 800
square feet to the existing structure (in the current courtyard area) for a total of 3,300 square
feet. The interior would then be remodeled to accommodate three retail spaces, each with its
own restroom and storage area. Approximate sizes would be:
Unit 1: 1,200 square feet of tenant space including 960 square feet of retail space
Unit 2: 1,100 square feet of tenant space including 850 square feet retail space
Unit 3: 1,000 square feet of tenant space including 630 square feet retail space
Total: 3,300 square feet of tenant space including 2,440 square feet retail space
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These measurements are preliminary and approximate. Unit square footage was estimated by
scaling off of preliminary designs, and was rounded. Retail space was estimated using the same
technique, but does not account for creative uses of the space by retailers.
The addition would increase lot coverage to 49 percent. The MU zoning district has no maximum
lot coverage, and no minimum setback requirements.
Traffic – Based on national standards, the addition of 800 square feet of retail space is estimated
to increase traffic by 35 trips.
Trip generation is estimated using the Institute of Transportation Engineer’s (ITE) Trip Generation
Manual (9th Edition) estimates for Specialty Retail Centers. These are generally small stripshopping centers that contain a variety of retail shops.
The average rate for a Specialty Retail Center is 44.32 trips per 1,000 square feet. The 800 square
foot addition to the project will generate an additional 35 trips.
While the Specialty Retail Center is the most comparable use in the ITE manual, it is reasonable
to assume traffic may be less for this project. The downtown retail area on South Franklin Street
generally serves tourists or residents who are already downtown for work or shopping.
Parking and Circulation – One parking spot is required for this proposed project. The project
proponent is considering using CBJ’s “Fee In Lieu of Parking.”
The proposed project is in the PD1 parking district. Parking requirements do not apply to the
existing building since it was constructed more than 50 years before adoption of CBJ parking
district standards (49.40.210(d)(5)(C)(ii)).
49.40.210(a) requires one parking space per 300 square feet of retail space. Part (d) of that
chapter allows for a reduction of 60 percent for expansion of an existing building.
Total spaces required (49.40.210(a))
(800 square feet)
/ 300 square feet
Area of expansion
per spot square footage

= 2.7
parking spaces required

PD1 parking space reduction (49.40.210(a))
2.7
*
.6
= 1.6
Required parking spaces
60%
number of parking spaces that can be reduced
Total parking spaces with reduction applied
2.7
–
1.6
Required parking spaces
parking reduction

= 1.1
total spaces required
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Rounding down, one parking space is required. The project proponent is investigating Fee In Lieu
of Parking (49.40.210(d)(5)(D). The Consumer Price Index adjusted rate for one parking space is
$10,805.
Vegetative Cover and Landscaping – The MU zoning district has no requirements for vegetative
cover.
Given the discussion of mass wasting events under “Public Health or Safety” below, one might
wonder how the current upslope vegetation might affect the probability of landslides. The
studies referenced in the “Public Health or Safety” section do not provide a definitive answer.
Tree roots exert a stabilizing influence through (Technical Report, 1972):
 Anchoring effect of roots growing through the shallow soil and into joints and cracks in
the bedrock beneath;
 Intertwining with adjacent root systems to provide a more-or-less continuous long fiber
binder to the soil mass over broad slope areas;
 The spread of long lateral roots across zones of weakness and into more stable areas; and
 The buttressing effect of tree root masses holding the soil up slope in place.
Vegetation can also destabilize a slope by (Technical Report, 1972):
 Loosening of soil and rock by the waving of trees in the wind and more drastically by tree
blow-down;
 The wedging and loosening of locks of rocks and fragments from cliffs and open rock
slopes; and
 The damming of channels and gullies by limbs, trunks and root masses, producing
concentrations of debris in the channel, which may fail during periods of high run-off.
Drainage and Snow Storage – Drainage and snow removal are not anticipated to change
significantly due to this project.
Lighting – Lighting requirements would be considered under a subsequent building permit
application.
Non-motorized transportation – Non-motorized transportation is not anticipated to change
significantly due to this project. The project is not anticipated to noticeably increase congestion
on the sidewalks, nor does it impact bicycle operation.
Noise – This project is not anticipated to increase noise after completion.
Public Health or Safety – The project is located at the toe of a “severe hazard” area.
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Figure 1: Landslide and Avalanche Area Map. The entire map is found in Attachment
B. The white arrow indicates the subject parcel, which is shaded.

To understand what this means, we will review:
 The definitions of “severe” and “moderate hazard.”
 The studies that shaped our 1987 boundary maps.
 Construction requirements and feasibility.
 Upcoming changes to hazard studies and mapping.
 A review of applicable code.
 Considerations for this project.
Definitions
Juneau’s hazard maps delineate two areas: a “severe landslide/avalanche area,” and a
“moderate landslide/avalanche area.” These characterizations were made by combining the
discrete hazard definitions for avalanche and mass wasting.
The purpose of the composite hazard rating system was to (Summary Report, 1972):
 Identify areas wherein the aggregate, life and property are exposed to high, moderate
and low hazards.
 Provide a basis for prioritizing collective and preventative measures.
Table 2 below shows how the two discrete hazard scenarios were conflated.
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Table 2: Conflated Hazards, Avalanche and Mass Wasting

High Hazard
Mass Wasting
Hazard
Classifications

Potential Hazard
No Hazard

Snow Avalanche Hazard Classifications
High Hazard
Potential
No Hazard
Hazard
Very High
High Hazard
High Hazard
Hazard
High Hazard
Potential
Potential Hazard
Hazard
High Hazard
Potential
No Hazard
Hazard

This table accompanied a map that illustrated areas of No Hazard, Potential Hazard, and High
Hazard. The map was broken down into smaller area maps and adopted by the Assembly in 1987.
Table 3 below summarizes the criteria for the different degrees of hazard for an avalanche
(Summary Report, 1972). The asterisk by the column “Probability of Occurrence” references the
reader to Section A of the report. That section clarifies that while estimates of probability can be
established scientifically, individual natural events are random and may fall outside of
projections, and that probability does not constitute a forecast.
Table 3: Tabulation of Snow Avalanche Criteria from Geophysical Hazards Investigation for
the City and Borough of Juneau, Alaska: A Summary Report. Daniel, Mann, Johnson and
Mendenhall. Portland, OR. October 1972.
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The definitions for landslides, or “mass wasting,” are more intuitive:
Areas classified as high hazard demonstrate a history of landslides, and have channels or
gullies containing substantial amounts of accumulated debris. This accumulation of debris,
while temporarily stabilized, will eventually come down into the area below. No predication
can be made of when the slide will occur.
Areas classified as potential hazard also exhibit a history of landslides, but the channels or
gullies present are relatively free from debris.
Studies
The collection of studies done regarding geophysical hazards in Juneau can be found here:
http://www.juneau.org/cddftp/GeophysicalHazards.php
Applicable studies include:
 ADOPTED: Geophysical Hazards Investigation for the City and Borough of Juneau, Alaska:
A Summary Report. Daniel, Mann, Johnson and Mendenhall. Portland, OR. October
1972.
 ADOPTED: Geophysical Hazards Investigation for the City and Borough of Juneau, Alaska:
Technical Supplement. Daniel, Mann, Johnson and Mendenhall. Portland, OR. October
1972.
 NOT ADOPTED: Juneau Area Mass-Wasting & Snow Avalanche Hazard Analysis. Mears,
Art; Fessler, Doug; and Fredson, Jill. Gunnison, CO and Anchorage, AK. February 1992.
Construction requirements and feasibility
The Technical Supplement (1972) states that damage in urban areas can be controlled through:
 Construction of barriers and channels to trap debris and reduce velocity, and
 Building design requirements that include anchoring in bedrock, reinforced concrete
structures, buttressed concrete walls, or skeletal walls that could be punched out by a
mass wasting event.
While anything can be built to withstand severe hazards, Juneau’s Emergency Programs Manager
recognizes there is a point where mitigation costs are prohibitive. If the proposed project
included an area where mitigation measures would provide leverage, they might be worth
including. This 800 square foot expansion on the downhill side of the hazard area does not
include apparent significant structural modifications to the rest of the building.
Review of applicable code
CBJ code outlines construction standards for development in areas of geophysical hazard. If
this project was approved through the Conditional Use Permit, the next step is a Development
and Building Permit, which would be reviewed for how proposed improvements comply with
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code, such as those regarding geophysical hazards.
49.70.910 - Geophysical hazards.
(a) Surface modification that would induce excessive erosion, undermine the support of
nearby land or unnecessarily scar the landscape is prohibited. Any other modification shall be
limited to the smallest extent that is needed for development.
(b) Development in areas having known hazards may not be approved until siting, design,
and construction measures for minimizing property damage and protecting against loss of life
have been provided.
(c) Developers shall retain existing vegetative cover to the greatest extent feasible and
prudent. In cases where development necessitates removal of vegetation, erosion shall be
prevented through revegetation or, if revegetation is not feasible, by other appropriate
measures.
(e) Mitigating measures are required for development in areas of moderate hazard. These
may include dissipating structures or dams, appropriate structural engineering, or other
techniques that respond to the specific site hazards.
(Serial No. 87-49, § 2, 1987)
49.70 Article III – “Sensitive Areas” specifically addresses development in a landslide or avalanche
area.
49.70.300 - Landslide and avalanche areas.
(a)

Generally.

(1)

Development in all landslide and avalanche areas shall minimize the risk of loss of life
or property due to landslides and avalanches.

(2)

Boundaries of potential and severe avalanche areas will be as shown on the landslide
and avalanche area maps dated September 9, 1987, consisting of sheets 1—8, as the
same may be amended from time to time by the assembly by ordinance.

(3)

Notwithstanding any other provision, all subdivision other than a boundary line
relocation and all development greater than a single-family dwelling within landslide or
avalanche areas shall require a conditional use permit.

(4)

If a developer disagrees with the boundaries shown on the maps, the developer may
seek departmental relocation of the boundaries by submitting site-specific studies
prepared by a civil engineer experienced in avalanche and landslide analysis. Such studies
shall include detailed analyses of topography, vegetation, potential snow accumulation,
and other factors. The results should indicate actual hazard area boundaries and
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potential debris flow direction, time, distance and mass. If, in the opinion of the city
engineer, the studies clearly establish that the map boundaries are inaccurate and the
proposed development is outside a severe avalanche area or outside any avalanche or
landslide area, the department shall proceed accordingly.
(5)

(b)

The commission may require mitigating measures certified as effective by a professional
engineer for development in landslide and avalanche areas. Such measures may include
dissipating structures or dams, special structural engineering, or other techniques
designed for the site. Mitigating measures may also include reduction in the proposed
density.
Severe avalanche areas.

(1)

Notwithstanding any other provision, no development or any part of a development,
which is within a severe avalanche area shall, by the addition of bedrooms, conversions
of buildings, or otherwise, increase the density of that parcel; provided, however, that a
single-family house may be constructed on a vacant lot.

(2)

No subdivision shall be approved which creates a lot lacking sufficient building space
outside a severe avalanche area.

(c)

Warning and disclaimer of liability. Avalanches and landslides may occur outside hazard
areas in excess of engineering expectations. The location and severity of the event may
be increased by manmade or natural causes. This article does not imply that land outside
of designated hazard areas, or uses permitted within such areas, will be free from danger
or damage. This article shall not create liability on the part of the City and Borough of
Juneau or any officer or employee thereof for any damages that result from reliance of
this article or any administrative decision lawfully made under this article.

(Serial No. 87-49, § 2, 1987; Serial No. 90-03, § 1, 1990; Serial No. 2006-15, § 23, 6-5-2006)
Considerations for this project
 Assuming a tourist-oriented retail endeavor eventually occupies the site, the increased
number of people on the site will be highest between May and September, when the
weather-related risks are generally low.
 Even if the site was determined to be moderately hazardous, the possible improvements
(building into the hillside so flows go over, reinforcing the roof) are not in the scope of
this project.
 Risk can be mitigated operationally by monitoring risk factors and vacating the property
when risks are high.
Habitat – There are no known habitats regulated by the Land Use Code on this site.
Property Value or Neighborhood Harmony – The project is anticipated to be in harmony and
character of the surrounding uses. This project is located in an area that consists of retail primarily
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serving residents and tourists, restaurants, and drinking establishments.
Conformity with Adopted Plans –
Comprehensive Plan
Chapter 5 – Economic Development

POLICY 5.6. TO ENCOURAGE TOURISM, CONVENTION AND OTHER VISITORRELATED ACTIVITIES THROUGH THE DEVELOPMENT OF APPROPRIATE FACILITIES
AND SERVICES, WHILE PROTECTING JUNEAU’S NATURAL, CULTURAL AND
ECONOMIC ATTRACTIONS FOR LOCAL RESIDENTS AND VISITORS ALIKE, AND TO
PARTICIPATE IN THE ACCOMMODATION OF THE FUTURE GROWTH OF TOURISM IN
A MANNER THAT ADDRESSES BOTH COMMUNITY AND INDUSTRY CONCERNS.
Development Guideline 5.6
DG2 When considering capital improvements and when reviewing permit applications
for tourism-related developments, assess the costs and benefits of the proposed
projects against the policies of this Comprehensive Plan and any CBJ-adopted Tourism
Management Plan or BMPs.
Implementing Action 5.6
IA6 Encourage local private businesses to meet demand for varied and interesting
tourism experiences.
Chapter 10 - Land Use

POLICY 10.9. TO ENCOURAGE AND STRENGTHEN JUNEAU’S POSITION AS AN
INTERNATIONAL VISITOR DESTINATION BY PROTECTING THE RESOURCES AND
ASSETS THAT MAKE IT ATTRACTIVE TO VISITORS, INCLUDING ITS NATURAL
ENVIRONMENT, SCENIC BEAUTY, CULTURAL DIVERSITY, HISTORIC RESOURCES AND
DIVERSITY OF ACTIVITIES AND EXPERIENCES. VISITOR DESTINATIONS SHOULD
CONVEY AUTHENTIC JUNEAU WILDERNESS, RECREATION, HISTORY AND CULTURAL
ARTS EXPERIENCES WHILE PROTECTING THOSE RESOURCES FROM OVERUSE AND
DEPLETION.
Development Guideline 10.9
DG1 When reviewing permits for visitor destinations and related tourism industry
activities, identify and seek to mitigate off-site impacts.
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Implementing Action 10.9
IA3 The CBJ should support citizen initiatives investigating ways to revitalize the

downtown Juneau area.
Downtown Historic District Design Standards & Guidelines
The activity proposed in this Conditional Use Permit application is consistent with historical
standards for the downtown area.
Upon approval of this Conditional Use Permit, Development Permit and Building Permit
applications would be required, and would provide the opportunity to verify compliance with
historical design standards.
The existing building is a “non-contributing” property, meaning it does not contribute to the
historical significance of the area. The property must be compatible with the character of the
district, and guidelines for new construction will apply.
FINDINGS
CBJ 49.15.330 (e)(1), Review of Director's Determinations, states that the Planning Commission
shall review the Director's report to consider:
1. Whether the application is complete;
2. Whether the proposed use is appropriate according to the Table of Permissible Uses;
and,
3. Whether the development as proposed will comply with the other requirements of
this chapter.
The Commission shall adopt the Director's determination on the three items above unless it finds,
by a preponderance of the evidence, that the Director's determination was in error, and states
its reasoning for each finding with particularity.
CBJ 49.15.330 (f), Commission Determinations, states that even if the Commission adopts the
Director's determination, it may nonetheless deny or condition the permit if it concludes, based
upon its own independent review of the information submitted at the public hearing, that the
development will more probably than not:
1. Materially endanger the public health or safety;
2. Substantially decrease the value of or be out of harmony with property in the
neighboring area; or,
3. Not be in general conformity with the comprehensive plan, thoroughfare plan, or
other officially adopted plans.
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Per CBJ 49.15.330 (e) & (f), Review of Director's & Commission’s Determinations, the Director
makes the following findings on the proposed development:
1. Is the application for the requested conditional use permit complete?
Yes. Staff finds the application contains the information necessary to conduct full review of the
proposed operations. The application submittal by the applicant, including the appropriate fees,
substantially conforms to the requirements of CBJ Chapter 49.15.
2. Is the proposed use appropriate according to the Table of Permissible Uses?
Yes. The requested permit is appropriate according to the Table of Permissible Uses. The use
for retail establishment is listed at CBJ 49.25.300, Section 2.1 or 2.2 for the MU zoning district.
3. Will the proposed development comply with the other requirements of this chapter?
Yes. The proposed development complies with the other requirements of this chapter. Public
notice of this project was provided in the Friday, October 4, 2019 and Sunday, October 13, 2019
issues of the Juneau Empire's "Your Municipality" section, and a Notice of Public Hearing was
mailed to all property owners within 500 feet of the subject parcel. Moreover, a Public Notice
Sign was posted on the subject parcel, visible from the public Right-of-Way.
4. Will the proposed development materially endanger the public health or safety?
No. This finding hinges on the idea of “materially endanger.” “Materially” is taken to mean
“significant or substantial.” “Endanger” is “to bring into danger or peril.”
Development in a hazard area increases danger to users in certain circumstances – in this case,
in the event of high precipitation or snowmelt, which would trigger a mass wasting event. These
circumstances can be monitored, and actions can be taken by individual property owners to
mitigate danger. People who might not be aware of the hazard because they are not from here
will generally be visiting during the tourist season when the hazard is low. For these reasons, the
resultant endangerment is not “material.”
5. Will the proposed development substantially decrease the value of or be out of harmony
with property in the neighboring area?
No. This proposed retail would be in harmony with other uses in the neighborhood, which
include retail, restaurants, and bars.
6. Will the proposed development be in general conformity with the land use plan,
thoroughfare plan, or other officially adopted plans?
Yes.

The proposed use is in conformity with existing plans. Subsequent permitting for the

Packet Page 66 of 462

Planning Commission
Case No.: USE 2019 0020
October 2, 2019
Page 15 of 15
construction of the building will provide an opportunity to verify compliance with any structural
requirements for building in a hazard area, and for confirming compliance with Historical District
design standards.
Per CBJ 49.70.900 (b)(3), General Provisions, the Director makes the following Juneau Coastal
Management Program consistency determination:
7. Will the proposed development comply with the Juneau Coastal Management Program?
N/A
RECOMMENDATION
It is recommended that the Planning Commission adopt the Director's analysis and findings and
approve the requested Conditional Use Permit. The permit would allow the addition of 800
square feet to an existing 2,500 square foot building, and allow remodel of that building into
three retail units. The approval is subject to the following condition:
1. Prior to issuance of a Building Permit, the applicant must record the plat for the lot
consolidation (SLC2019 0003);
2. Prior to issuance of a Building Permit, the applicant must provide parking that meets the
Land Use Code requirements;
3. Prior to issuance of a Building Permit, the applicant must provide a lighting plan that
meets Land Use Code requirements, with review and approval by the Historic Resources
Advisory Committee;
4. Prior to issuance of a Building Permit, the applicant must receive approval of the project
design by the Historic Resources Advisory Committee.

Attachment A - Application
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Invita on to Comment
On a proposal to be heard by the CBJ Planning Commission

Your Community, Your Voice

207 S Franklin St
Proposed Retail
Expansion
155 S. Seward Street Juneau, Alaska 99801
TO:

An application has been submitted for consideration and public hearing by the
Planning Commission for a Conditional Use Permit to expand retail development
in a severe hazard area located at 207 S Franklin Street in a Mixed Use Zone.

TIMELINE
Now through September 23, 2019

Comments received during
this period will be sent to the
Planner, Irene Gallion, to be
included in the staﬀ report.

Staﬀ Report expected to be posted Monday, October 7, 2019 at
h ps://beta.juneau.org/assembly/assembly‐minutes‐and‐agendas
Find hearing results, mee ng minutes and more here as well.

Sept. 24 through 12 noon, Oct. 11

Comments received during this period
will be sent directly to Commissioners
to read over the weekend in
prepara on for the hearing.

Phone: (907)586‐0715  Email: pc_comments@juneau.org
Mail: Community Development, 155 S. Seward St, Juneau AK 99801
Printed September 9, 2019

HEARING DATE & TIME
7:00 pm, October 15, 2019

You may tes fy and bring
up to 2 pages of wri en
material (15 copies) in City
Hall’s Assembly Chambers,
155 S. Seward St., Juneau.

October 16

The results of
the hearing
will be posted
online.

Case No.: USE2019 0020
Parcel No.: 1C070B0K0010
CBJ Parcel Viewer: h p://epv.juneau.org
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PLANNING COMMISSION
NOTICE OF DECISION
Date:
Case No.:

October 24, 2019
USE2019 0020

Island Constructors
ATTN: Paul Brooks
P.O. Box 241036
Douglas, AK 99824
Proposal:

A Conditional Use Permit to expand retail development in a Severe Hazard Area

Property Address:

207 South Franklin Street

Legal Description:

Juneau Townsite, Block K, Lots 1 & 2 FR

Parcel Code No.:

1C070B0K0010

Hearing Date:

October 15, 2019

The Planning Commission, at a special public meeting, adopted the analysis and findings listed in the
attached memorandum dated October 2, 2019, and APPROVED the Conditional Use Permit for an 800
square foot expansion of retail to be conducted as described in the project description and project
drawings submitted with the application, and with the following conditions:
1. Prior to issuance of a Building Permit, the applicant must record the plat for the lot
consolidation (SLC2019 0003).
2. Prior to issuance of a Building Permit, the applicant must provide parking that meets the
Land Use Code requirements.
3. Prior to issuance of a Building Permit, the applicant must provide a lighting plan that
meets Land Use Code requirements, with review and approval by the Historic Resources
Advisory Committee.
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4. Prior to issuance of a Building Permit, the applicant must receive approval of the project
design by the Historic Resources Advisory Committee.
Attachments: October 2, 2019, memorandum from Irene Gallion, Community Development, to the CBJ
Planning Commission regarding USE2019 0020.
This Notice of Decision does not authorize construction activity. Prior to starting any project, it is the
applicant’s responsibility to obtain the required building permits.
This Notice of Decision constitutes a final decision of the CBJ Planning Commission. Appeals must be
brought to the CBJ Assembly in accordance with CBJ 01.50.030. Appeals must be filed by 4:30 P.M. on the
day twenty days from the date the decision is filed with the City Clerk, pursuant to CBJ 01.50.030 (c). Any
action by the applicant in reliance on the decision of the Planning Commission shall be at the risk that the
decision may be reversed on appeal (CBJ 49.20.120).
Effective Date:

The permit is effective upon approval by the Commission, October 15, 2019.

Expiration Date:

The permit will expire 18 months after the effective date, or April 15, 2021, if no
Building Permit has been issued and substantial construction progress has not been
made in accordance with the plans for which the development permit was
authorized. Application for permit extension must be submitted thirty days prior to
the expiration date.

Project Planner:

________________________________
Irene M. Gallion, Planner
Community Development Department

________________________________
Benjamin Haight, Chair
Planning Commission

________________________________
Filed With Municipal Clerk

10/30/2019
_________________
Date

cc:

Plan Review

NOTE: The Americans with Disabilities Act (ADA) is a federal civil rights law that may affect this development project. ADA regulations
have access requirements above and beyond CBJ-adopted regulations. Owners and designers are responsible for compliance with ADA.
Contact an ADA - trained architect or other ADA trained personnel with questions about the ADA: Department of Justice (202) 272-5434,
or fax (202) 272-5447, NW Disability Business Technical Center (800) 949-4232, or fax (360) 438-3208.
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DATE:

September 26, 2019

TO:

Planning Commission

FROM:

Tim Felstead, Planner
Community Development Department

FILE NO.:

AME2019 0009

PROPOSAL:

Zoning upgrade for twelve D1(T)D3 transitional zone lots, 10825 thru
10965 Glacier Highway

The City and Borough of Juneau Code states in CBJ 49.70.700 that a transition zone is an overlay
zone district for certain lands located in the urban service boundary that are set aside for higher
density development after public water and sewer have been provided. The overlay specifies the
current lower density zoning classification as well as the proposed increase. The increase in
density will take place at the time public services are provided.
Applicant:
Property owner:

City & Borough of Juneau
Property Address:

Legal Description:

Parcel Code No.:

Site Size:

Barbara Ann
Sandberg; David Carl 10965 Glacier Hwy
Sandberg

USS 2741 LT 4

4B2301000110

23,087 sf (0.5300ac)

Nolan E Davis

10945 Glacier Hwy

USS 2741 LT 3

4B2301000100

21,606 sf (0.496ac)

Nolan E Davis

10925 Glacier Hwy

USS 2741 LT 2

4B2301000090

25,439 sf (0.584ac)

Winston P Smith;
Katherine L Smith

10915 Glacier Hwy

USS 3274 LT 57

4B2301000080

9,148 sf (0.210 ac)

Kimberley D Grande

10909 Glacier Hwy

USS 3274 LT 56

4B2301000070

9,583 sf (0.220 ac)

Randy Le; Tammy
Wu

10903 Glacier Hwy

USS 3274 LT 55

4B2301000060

10,454 sf (0.240 ac)

City and Borough of
Juneau

No address

USS 3274 LT 55

4B2301000050

30,492 sf (0.700 ac)

Dana H Hanselman;
Stacey Anne K
Shotwell

10885 Glacier Hwy

USS 2386 LT L TR 1

4B2301000040

19,950 sf (0.458 ac)

Dana H Hanselman;
Stacey Anne K
Shotwell

10845 Glacier Hwy

USS 2386 LT L FR

4B2301000030

28,924 sf (0.664 ac)
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Property owner:

Property Address:

Legal Description:

Parcel Code No.:

Site Size:

Leonard R Calloway
Jr; Virginia Calloway

10835 Glacier Hwy

USS 2386 LT L FR

4B2301000020

34,674 sf (0.796 ac)

USS 2386 LT K PAR 1

4B2301000010

43,560 sf (1.000 ac)

USS 2386 LT K PAR 2

4B2201070120

40,075 sf (0.920 ac)

Fredrik J
Thorsteinson;
Carolyn D
Thorsteinson
Laurie Ferguson
Craig

10827 Glacier Hwy
10829 Glacier Hwy
10825 Glacier Hwy

Zoning:

D1(T)D3

Utilities:

Public sewer; public water

Access:

Individual lots with direct access onto Glacier Highway

Existing Land Use:

Single-family residential or vacant

Surrounding Land Use:

Northeast

-

Southeast
Southwest
Northwest

-

Glacier Highway, DOT&PF ROW, CBJ Major
Arterial); Auke Lake; Vacant lands (D1)
Single family residential (D3)
Vacant land (D1(T)D3)
Vacant (D1(T)D3);

Vicinity Map
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ATTACHMENTS
Attachment A – Map showing full D1(T)D3 area
Attachment B – Agency review comments from CBJ Engineering and Public Works and Alaska
Department of Transportation and Public Facilities (DOT&PF)
BACKGROUND
CBJ49.70.700 describes the purpose of transition zones:
49.70.700 - Transition zones, generally.
(a) Purpose. A transition zone is an overlay zone district for certain lands located
in the urban service boundary that are set aside for higher density development
after public water and sewer have been provided. Transition zones shall be
identified as such by the designator "T" on the official zoning maps adopted
pursuant to section 49.25.110. The overlay district specifies the current lower
density zoning classification as well as the proposed increase. The increase in
density will take place at the time public services are provided.
During a recent inquiry from the public regarding one of the subject lots, it was noticed that the
transitional zoning had not been upzoned from D1 to D3 for a number of lots despite CBJ water
and sewer being installed in 2014.
The twelve subject lots for this zoning upgrade request are part of a larger identified transitional
area zoned D1(T)D3. This transitionally zoned area is large and encompasses smaller lots
accessing directly onto Glacier Highway opposite Auke Lake, as well as a large area of CBJ owned
land at higher elevations bounded by Engineers Cut-Off Road, Glacier Highway, and Fritz Cove
Road (see Attachment A).
The CBJ owned lot at the intersection of Glacier Highway and Fritz Cove Road is not included in
this zoning upgrade due to complexities with access and the significant additional sewer load that
full development of this lot could add.
Public water has been available to the subject properties for some time, and public sewer was
extended along this portion of Glacier Highway in 2014. The sewer improvements were a Local
Improvement District project (LID 96; Ord. 2013-02) as part of the West Mendenhall Valley Sewer
Extension project. LID projects apportion some of the improvement costs to the property owners
who benefit from the improvements. In this instance, per the Ordinance, CBJ agreed to pay
$476,000 of the estimated $500,000 project. The remainder was met by the individual private
property owners who have been making yearly payments to CBJ for four years as part of the LID
– all but two properties have paid their full balance. The type of sewer main installed also
required property owners to install a residential pump station. CBJ Engineering has informed
CDD that all but one of the developed properties have connected to CBJ sewer since the
extension was completed.
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Some property owners who would be involved in this zoning upgrade had concerns regarding the
upzoning of three other lots to the southeast that were part of the same LID. In that case
(AME2015 0007; CBJ Ord. 2015-36), the lots were identified as D1(T)D10 and were ultimately
rezoned from D1 to D3 instead. It is unclear why the subject lots were not included in that
previous zoning upgrade. During that rezone process, neighbors had concerns about D10 zoning
contributing higher levels of traffic at what they perceived was an unsafe section of Glacier
Highway due to sight distances, in addition to the capacity of the sewer lines.
A neighborhood meeting was held on August 7, 2019. No concerns or objections were raised by
the five attendees at that time. One subject lot owner had concerns that property taxes would
rise as a result of a rezone. The CBJ Assessor has stated that the land component of the assessed
value would not increase as a result of the rezone from D1 to D3.
ANALYSIS
CBJ 49.70.720(1)(B) describes the process for Planning Commission approval of a zoning upgrade
when the required improvements have been installed by CBJ. This process differs from the
standard rezone process.
49.70.720 - Zoning upgrade.
For lands located within a transition zone, the zoning will be upgraded to the
higher density classification at the time public water, sewer or other required
improvements are provided according to the following procedures:
(1) Procedure. A zoning upgrade in a transition zone may be initiated by either
of two different procedures:
A. The applicant for a major development permit in a transition zone may
make a concurrent request for a zoning upgrade. The plans accompanying
the development permit application shall be based upon the density
requested. A request for a zoning upgrade shall include preliminary plans
and a determination by a certified engineer that such improvements are
feasible.
B. The planning commission may initiate a zoning upgrade if the public
sewer, water, or other required improvements already exist or will be
provided by the City and Borough.
(2)

Hearing and decision.
A. Hearing. The commission shall consider the upgrade at a hearing upon
notice provided in accordance with section 49.15.230. The commission
shall base its decision to grant the upgrade on the determination of the
feasibility of providing public water, sewer, and other required
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improvements. The staff report to the commission shall include a review of
the plans and a feasibility report by the City and Borough engineer. The
feasibility of providing public services shall consider the ability of the
existing sewer and water system to handle the increased demand created
by the proposed development. [Emphasis added]
B.

Decision.

(a) The commission may grant a zoning upgrade only to the
classification indicated by the prefix (T) on the official zoning maps. A
change to any other classification shall be considered pursuant to section
49.75.130.
(b) The commission shall determine the boundary of the area to
be upgraded.
(c) If the public water, sewer or other required improvements are
not constructed or bonded, the commission may grant only conditional
approval to the zoning upgrade request. The effective date of the zoning
upgrade will be the date of final acceptance or bonding of the
improvements.
Planning Commission agreed to initiate the zoning upgrade at the May 14, 2019 regular meeting.
By applying the predetermined transitional zone designation when the zoning maps were
adopted by the Assembly, the Assembly has essentially provided a conditional approval for
adoption of the higher zoning district and given the Planning Commission the responsibility to
verify the public improvement requirements for the zoning upgrade have been met.
Lot size – Currently ten of the lots are undersized for the current D1 zoning district. Three lots
will remain undersized for a D3 zoning district if the zoning upgrade is approved.
Uses – Both D1 and D3 are residential zoning districts although some other uses are allowed in
these zoning districts. CBJ 49.25.210 describes the purpose of each zoning district:
The D1, residential district, is intended to accommodate primarily single-family
and duplex residential development in areas outside the urban service boundary
at a density of one dwelling unit per acre. Certain D1 zoned lands, however, may
exist within the urban service boundary in transition areas if public sewer or water
are absent but planned for. The D1 classification will be changed to a higher
density upon provision of services.
The D3, residential district, is intended to accommodate primarily single-family
and duplex residential development at a density of three dwelling units per acre.
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D3 zoned lands are primarily located outside the urban service boundary where
public utilities are not provided. The density reflects the existing pattern of
development of properties in the district. There is a limited amount of D3 zoned
lands located within the urban service boundary. These are lands for which lower
density is deemed appropriate or, in the case of transition zones, where the zoning
will be changed to a higher density when sewer and water are provided. [Emphasis
added]
It can be seen from the description of the D1 zoning district that having a transition zone is within
the intent of such a zone and that the area should be upzoned following the provision of City
sewer. The description of the D3 zoning district, while suggesting these zoning districts should
primarily be located outside of the urban service area, there is provision for D3 zoning within the
urban service area. The subject lots are located inside the urban service area and limiting the
density to D3 would be in keeping with its location on an arterial where the number of future
access points should be limited, the area’s proximity to the natural setting of Auke Lake, and the
limited available capacity of the sewer main.
There is very little difference in permissible and conditional uses between D1 and D3. Table 1
below provides a complete list of how use allowances differ in the two zoning districts.
USE

D1

D3

Heavy manufacturing

CUP

Not allowed

Storage of goods not related to sale or use on same lot - enclosed

CUP

Not allowed

Storage of goods not related to sale or use on same lot - outdoors

CUP

Not allowed

Snow storage

CUP

CUP every 5 yr

Parking or storage of equipment unless minor and incidental to
use
Kennel

CUP

Not allowed

CUP

Not allowed

Zoos, aquaria, animal rehab with visitor component

CUP

Not allowed

Elementary and secondary schools

CUP

CUP

Horseback riding stables, dog team yards

CUP

Not allowed

Animal based commercial agriculture

CUP

Not allowed
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USE

D1

D3

Marijuana Cultivation less than 500 square feet

CUP

Not allowed

Silviculture/Timber harvesting

CUP

Not allowed

Transit center

Not
CUP
allowed
Dept or Not allowed
CUP
CUP
Not allowed

Open air markets (farm, craft, flea, and produce)
Resort, lodge/campground/visitor cultural facilities related site

Table 1: List of uses permissible conditional uses that differ from D1 to D3

One development type that may be permissible, if the area is upzoned to D3, is cottage housing.
This requires a minimum of four cottage dwellings and a maximum of 12 dwelling units, and
requires 4,500 square feet of lot area per cottage dwelling. There are other design requirements
for open space, parking, access roads, and screening, etc. which would also limit the size of any
cottage development.
Following an upzoning to D3, more lots will be eligible for additional primary dwelling units and
accessory apartments than would currently be allowed (see Table 2 below).
Property Address

Legal Description

Parcel Code No. Site Size
(D3 minimum lot
size 12,000 square
feet)

10965 Glacier Hwy

USS 2741 LT 4

4B2301000110

10945 Glacier Hwy

USS 2741 LT 3

10925 Glacier Hwy

Primary
dwelling
units
possible at
D3

1

1

4B2301000100 21,606 sf (0.496ac)

1

1

USS 2741 LT 2

4B2301000090 25,439 sf (0.584ac)

0

2

10915 Glacier Hwy

USS 3274 LT 57

4B2301000080 9,148 sf (0.210 ac)

1

1

10909 Glacier Hwy

USS 3274 LT 56

4B2301000070 9,583 sf (0.220 ac)

1

1

10903 Glacier Hwy

USS 3274 LT 55

4B2301000060 10,454 sf (0.240 ac)

1

1

NAN

USS 3274 LT 55

4B2301000050 30,492 sf (0.700 ac)

0

2

10885 Glacier Hwy

USS 2386 LT L TR 1

4B2301000040 19,950 sf (0.458 ac)

1

1

10845 Glacier Hwy

USS 2386 LT L FR

4B2301000030 28,924 sf (0.664 ac)

0

2

10835 Glacier Hwy

USS 2386 LT L FR

4B2301000020 34,674 sf (0.796 ac)

1

2

USS 2386 LT K PAR 1

4B2301000010 43,560 sf (1.000 ac)

1

2

10827 Glacier Hwy
10829 Glacier Hwy

23,087 sf (0.5300ac)

Primary
dwelling
units
currently
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Property Address

Legal Description

Parcel Code No. Site Size
(D3 minimum lot
size 12,000 square
feet)

10825 Glacier Hwy

USS 2386 LT K PAR 2

4B2201070120 40,075 sf (0.920 ac)

Primary
dwelling
units
currently

Primary
dwelling
units
possible at
D3

1

2

Table 2: Comparison of number of primary dwelling units allowed with D3 zoning, based on minimum lot size and
actual lot size, versus current number of primary dwelling units. Each primary dwelling unit could have an
accessory apartment; although, on substandard sized lots it would require a Conditional Use Permit.

Potential for future subdivision – As the lots become more conforming, a number of lots will
become more than twice the D3 minimum lot size of 12,000 square feet. However, the portion
of Glacier Highway in front of subject lots is classified by the CBJ Road Classification Map as a
major arterial. CBJ 49.35.201(b) requires that an access street or frontage road shall be required
or the minimum lot size meets the minimum D1 lot size of 36,000 square feet (among other
requirements). There is one large lot and two sets of adjacent lots under common ownership
that could potentially be subdivided and be able to accommodate some reduced width right-ofway or shared access easement, while meeting the minimum width and depth requirements of
D3 zoned lots. In general, an upzone to D3 would provide relatively limited opportunity for
further subdivision of the subject lots.
Sewer capacity - While public sewer has been provided, the type of sewer system is a ‘forced
main’ sewer. The system design requires each property owner to have a pump that pressurizes
the system. At present, each property has a pump that is sized as appropriate for the existing
development on the lot. CBJ Engineering has stated that the type of moderate development that
would be allowed on each lot following an upzone to D3 would not exceed the capacity of the
sewer main, although some increase in individual pump capability may be necessary (see
Attachment B). If additional development takes place on a lot, the developer would be required
through the building permit review to demonstrate the overall public sewer mains operation
would not be compromised.
Traffic – Glacier Highway is a State right-of way. The DOT&PF have commented that there may
be some sight distance issues for driveways further toward the brow of the hill. This would be
reviewed as development occurs on the subject lots (see Attachment B).
COMPLIANCE WITH THE COMPREHENSIVE PLAN
Comprehensive Plan Contents
Land Use map designations are defined in the Comprehensive Plan in Chapter 11. The subject
lots are designated as Urban Low Density Residential (ULDR).
These lands are characterized by urban or suburban residential lands with
detached single-family units, duplex, cottage or bungalow housing, zero-lot-line
dwelling units and manufactured homes on permanent foundations at densities of
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one to six units per acre. Any commercial development should be of a scale
consistent with a single-family residential neighborhood, as regulated in the Table
of Permissible Uses (CBJ 49.25.300). (p.147)
The Comprehensive Plan also describes the purpose of transition zones:
Transition Area: These lands are located within the urban service area and are not
yet provided public sewer service. When provided with sewer service, and when
roadway and intersections serving these lands have adequate capacities to
accommodate new development (such that post-development, the road and
intersection Levels of Service (LOS) would not be worse than LOS D), transition
areas should be rezoned for the designated higher density residential
development. Transition areas are designated as the intended higher density on
the Comprehensive Plan land use maps, but rezoning these areas to match the land
use designation must wait until public sewer service is extended to them. (p.15)
It also describes how the use of transition zones is intended to provide efficient use of land:
One mechanism the CBJ government has used in the past to provide some
opportunity for more efficient use of land, while assuring adequate community
services to these lands, has been use of the transition zone concept, applicable to
areas located within the USAB but not yet provided public sewer and/or water
service. A designation in a transition zone specifies the lower density zone that can
be accommodated by well and/or on-site septic service and it specifies a higher
density zone that may go into effect with the provision of public water and sewer
and adequate roads to the property. This tool is used in the regulatory Zoning
Maps, but is not used in the Comprehensive Plan Land Use Maps, which are
aspirational in nature (p.16).
Interestingly, it also states an implementing action for transition zoning to be approved by the
Director, and not require Planning Commission review of zoning upgrades.
Implementing Actions
3.1 - IA1 Revise the Land Use Code to allow, in zoning Transitional (T) zones, the
higher density zoning designation to be allowed upon petition by the property
owner and approval by the Community Development Department (CDD) Director,
rather than by a rezoning action, provided that, as a condition of approval, the
property owner ensures the provision of adequate municipal water and sewer
service and provides adequate roadway capacity to serve the increased
population. (p.19)
For example, a D3(T)D10 could transition to D10, and a D1(T)D5 could transition
to a D5 as a zoning map amendment, with CDD Director’s approval, upon the
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financial assurance of provision of the water, sewer, road and intersection capacity
at a LOS D or better prior to its development.
Discussion
The upgrading of the zoning to D3 is in keeping with the current Comprehensive Plan Land Use
designation. The public water and sewer have been provided to the subject lots, and policies and
supporting language in the Comprehensive Plan supports the lots being upzoned. There are no
street intersections in the subject area, so there are no LOS considerations. Allowing Director
approval of zoning upgrades may be something the Commission wishes to explore as a future
change to the Land Use Code.
COMPLIANCE WITH CBJ LAND USE CODE
Based on staff’s analysis, no uses would be made nonconforming by the upgrade to D3 zoning.
Findings that demonstrate compliance with the Land Use Code zoning upgrade procedure are
provided below.
HABITAT
There is no regulated habitat within the subject lots. Auke Lake is an anadromous waterbody but
the subject properties are not within the 50-foot development buffer required by the Land Use
Code. It is understood from discussions with CBJ Engineering that part of the purpose of the
sewer extension was to remove any wastewater discharge entering Auke Lake from older, onsite wastewater systems on the subject properties.
FINDINGS
The requirements for a zoning upgrade by the Planning Commission are provided above. The
requirements of the Land Use Code for a zoning upgrade have been met with provision of public
water and sewer.
1. Was the zoning upgrade initiated by an applicant for a major development or by the
Planning Commission as required by the procedure in CBJ 49.70.720(1)?
Yes. The Planning Commission made a motion to initiate the zoning upgrade at the May 14, 2019
regular meeting.
2. Has notice been given for the zoning upgrade per the requirements of CBJ 49.15.230?
Yes. Public notice of this project was provided in the October 4, 2019 and October 13, 2019
issues of the Juneau Empire's "Your Municipality" section, and a Notice of Public Hearing was
mailed to all property owners within 500 feet of the subject parcel. Moreover, Public Notice
Signs were posted at either end of the subject lots, visible from the public right-of-way.
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3. Has the developer, or City and Borough, demonstrated the feasibility of providing, or
already provided, public water, sewer, and other required improvements?
Yes. The subject lots are provided with public water and sewer. CBJ Engineering has determined
that the public water and sewer can adequately handle the moderate level of additional
development that would be possible on the subject lots following the zoning upgrade. Some
improvements of water and sewer services by the property owners may be required to allow
further development on their lots.
4. If approved by the Commission, will the decision be consistent with the requirements of
CBJ 49.70.720(2)(B) and ...
a. Only grant a zoning upgrade to the classification indicated by the prefix (T) on the
official zoning maps?
Yes. The lots subject to the zoning upgrade are currently designated as D1(T)D3 on the
official zoning maps and the Planning Commission decision would upgrade the lots to D3.
b. Determine the boundaries of the area to be upgraded?
Yes. The boundary of the 12 contiguous lots subject to this zoning upgrade is identified
in the list of parcels and vicinity map provided above.
c. Be a conditional approval if public water, sewer, or other required improvements are
not already constructed or bonded?
Not applicable. Public water and sewer have already been provided to the subject lots.
STAFF RECOMMENDATION
It is recommended that the Planning Commission adopt the Director's analysis and findings and
APPROVE the zoning upgrade of the subject lots from D1(T)D3 to D3.
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COMMUNITY DEVELOPMENT DEPARTMENT - REQUEST FOR AGENCY COMMENT
DEPARTMENT:

CBJ Engineering and Public Works

STAFF PERSON/TITLE:

John Bohan (CBJ Chief CIP Engineer & Water Superintendent)

DATE:
APPLICANT:

CBJ

TYPE OF APPLICATION:

Zoning Upgrade of D1(T)D3 to D3

PROJECT DESCRIPTION:

Zoning upgrade for twelve transitional zone lots, 10825 thru 10965 Glacier Highway

LEGAL DESCRIPTION:

USS 2741 LT 4; USS 2741 LT 3; USS 2741 LT 2; USS 3274 LT 57; USS 3274 LT 56; USS 3274 LT 55; USS 3274 LT 55;USS 2386 LT L TR 1; USS 2386 LT L
FR; USS 2386 LT L FR; USS 2386 LT K PAR 1; USS 2386 LT K PAR 2

PARCEL NUMBER(S):

4B2301000110, 4B2301000100, 4B2301000090, 4B2301000080, 4B2301000070, 4B2301000060, 4B2301000050, 4B2301000040,
4B2301000030 4B2301000020 4B2301000010 4B2201070120

PHYSICAL ADDRESS:

10825 thru 10965 Glacier Highway (12 lots total)

SPECIFIC QUESTIONS FROM PLANNER:

How many more dwellings can the existing sewer line handle? What caveats are there?
When does a developer have to demonstrate that their proposed pump upgrades will not
cause issues for the sewer line?

AGENCY COMMENTS:
Tim, there are no sewer issues for the increased density from D1 to D3 for these localized lots you have provided.
The large CBJ Parcels with large development potential that abut these lots would overtax the local small diameter
pressure sewer system as this system was only sized to serve this isolated group of properties adjacent to Auke
lake along the south side of Glacier Hwy.
The small diameter sewer system is where each property owner has a pump station that pumps into the sewer
forcemain using a progressive cavity pump. The energy from each individual pump station pushes the sewer along
the small diameter sewer main into the collection manhole which is near the entrance to Chapel by the Lake. The
sizing of the pumps would be totally based upon the dwelling units feeding the pump station.
The existing stations that people are using should not need any upgrade modification to maintain their single
family use unless they were not properly designed or installed- if the density /# dwelling units increases, so would
the sewer discharge for that parcel, which could / would potentially merit an increase in capacity of the parcel’s
sewer pump station.

Attachment B - Agency Review Comments
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Invita on to Comment
On a proposal to be heard by the CBJ Planning Commission

Your Community, Your Voice

155 S. Seward Street Juneau, Alaska 99801
TO:

A request has been submitted for consideration and public hearing by the
Planning Commission for a zoning upgrade for twelve (12) D1(T)D3 transitional
zone lots at 10825 through 10965 Glacier Highway. If approved, the CBJ Zoning
Map will be changed.

TIMELINE
Now through September 2, 2019

Comments received during
this period will be sent to the
Planner, Tim Felstead, to be
included in the staﬀ report.

Staﬀ Report expected to be posted Monday, September 16, 2019 at
h ps://beta.juneau.org/assembly/assembly‐minutes‐and‐agendas
Find hearing results, mee ng minutes and more here as well.

Sept. 3 through 12 noon, Sept. 20

Comments received during this period
will be sent directly to Commissioners
to read over the weekend in
prepara on for the hearing.

Phone: (907)586‐0715  Email: pc_comments@juneau.org
Mail: Community Development, 155 S. Seward St, Juneau AK 99801
Printed August 19, 2019

HEARING DATE & TIME
7:00 pm, September 24, 2019

You may tes fy and bring
up to 2 pages of wri en
material (15 copies) in City
Hall’s Assembly Chambers,
155 S. Seward St., Juneau.

September 25

The results of
the hearing
will be posted
online.

Case No.: AME2019 0009
Parcel No.: 4B2201070120‐4B2301000110
CBJ Parcel Viewer: h p://epv.juneau.org
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Revised No ce
Re: Zoning upgrade for twelve D1(T)D3 transi onal zone lots

Hearing Rescheduled

155 S. Seward Street Juneau, Alaska 99801
TO:

POSTPONED
You are receiving this notice regarding an application being heard by the Planning Commission for a
rezone of twelve (12) lots, currently zoned transitional D1(T)D3, at 10825 through 10965 Glacier
Highway. Originally, the hearing was set for September 24, 2019.
The hearing has been rescheduled for October 15, 2019.

TIMELINE
Now through September 23, 2019

Comments received during
this period will be sent to the
Planner, Tim Felstead, to be
included in the staﬀ report.

Staﬀ Report expected to be posted Monday, October 7, 2019 at
h ps://beta.juneau.org/assembly/assembly‐minutes‐and‐agendas
Find hearing results, mee ng minutes and more here as well.

Sept. 24 through 12 noon, Oct. 11

Comments received during this period
will be sent directly to Commissioners
to read over the weekend in
prepara on for the hearing.

Phone: (907)586‐0715  Email: pc_comments@juneau.org
Mail: Community Development, 155 S. Seward St, Juneau AK 99801
Printed September 6, 2019

HEARING DATE & TIME
7:00 pm, October 15, 2019

You may tes fy and bring
up to 2 pages of wri en
material (15 copies) in City
Hall’s Assembly Chambers,
155 S. Seward St., Juneau.

October 16

The results of
the hearing
will be posted
online.

Case No.: AME2019 0009
Parcel No.: 4B2201070120‐4B2301000110
CBJ Parcel Viewer: h p://epv.juneau.org
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A zoning upgrade of 12
transitionally zoned lots –
D1(T)D3
Planning Commission Meeting
October 15, 2019

Vicinity Map

1

10/16/2019
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Aerial Photo

Upgrade decision
 Decision should be based on sewer and water provision, and other
required public improvements.
 Lot size - 10 lots currently undersized for D1. Three would remain
undersized if D3.
 Uses - Having D3 zoning in the urban service area is appropriate in
the context of the slightly limited sewer, the setting of Auke Lake, and
desire to limit the number of access points. Little difference in allowed
uses – if anything more restrictive in uses that require large lots.
 Dwellings - Cottage housing allowed in D3 the number of cottage units
would be relatively modest given lot sizes and other cottage housing
design requirements. Would also require Commission review. Based
on individual lot size, 6 additional primary dwelling units would be
possible above what is possible with D1 – 18 dwelling units total. 15
could have an accessory apartment without a Conditional Use permit

2
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Zoning upgrade –substandard lots

Zoning upgrade – lots suitable for 2 dwellings per lot

Each primary
dwelling unit could
have an accessory
apartment associated
with it

3
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Upgrade decision
 Subdivision – CBJ road designation of ‘major arterial’ limits
subdivisions to either D1 size lots, or if a frontage road or street
is provided. Potential to subdivide adding additional dwellings is
limited.
 Sewer – Forced sewer main. CBJ Engineering and Public Works
has no problem with an upgrade of these lots. Some capacity is
available – private sewer pumps would have to be adequately
sized for any new development which would be checked during
building permit review.
 Traffic – DOT&PF have indicated there could be some sight
distance issues at the top of the hill. Given the limited extra
traffic due limited development not subject to Commission review
this is not a concern.

Zoning upgrade – lots suitable for shared access
subdivision
Currently on major
arterial road which
requires minimum lot
size of 36,000 square
feet unless public or
private frontage road
is provided. Shared
access driveways
meet this
requirement.

Currently
common
ownership

Currently
common
ownership

4
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Recommendation
 It is recommended that the Planning Commission adopt the
Director's analysis and findings and APPROVE the zoning
upgrade of the subject lots from D1(T)D3 to D3.

Zoning Upgrade - difference in Uses

Current Zoning

Upgraded Zoning

D-1

D-3

Heavy manufacturing

CUP

Not allowed

Storage of goods not related to sale or use on same lot - enclosed

CUP

Not allowed

Storage of goods not related to sale or use on same lot - outdoors
Snow storage

CUP
CUP

Not allowed
CUP every 5 yr

Parking or storage of equipment unless minor and incidental to use

CUP

Not allowed

Kennel
Zoos, aquaria, animal rehab with visitor component

CUP
CUP

Not allowed
Not allowed

Elementary and secondary schools

CUP

CUP

Horse back riding stables, dog team yards

CUP

Not allowed

Animal based commercial agriculture

CUP

Not allowed

Marijuana Cultivation less than 500 square feet

CUP

Not allowed

Siviculture/Timber harvesting

CUP

Not allowed

Transit center

Not allowed

CUP

Open air markets (farm, craft, flea, and produce)

Dept or CUP

Not allowed

CUP

Not allowed

Resort, lodge/ campground/ visitor, cultural facilities related site

Cottage housing
allowed in D3.
One cottage unit
per 4,500 square
feet. Cottage
units limited to
1,200 square feet
in net floor area
CBJ Assessors
have confirmed
that land portion of
property tax would
not go up if part
due to upgrade
from D1 to D3.
Property values
could still increase
due to market
changes.

CUP: Conditional Use Permit, Review by Planning Commission DEPT: Review by CDD with Building Permit

5
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Community Development
City & Borough of Juneau • Community Development
155 S. Seward Street • Juneau, AK 99801
(907) 586-0715 Phone • (907) 586-4529 Fax

PLANNING COMMISSION
NOTICE OF DECISION
Date: October 17, 2019
File No.: AME2019 0009
City and Borough of Juneau
155 S. Seward Street
Juneau, AK 99801
Proposal:

Zoning upgrade for twelve D1(T)D3 transitional zone lots

Property Address:

10825 thru 10965 Glacier Highway

Legal Description:

USS 2741 LT 4; USS 2741 LT 3; USS 2741 LT 2; USS 3274 LT 57; USS 3274 LT 56;
USS 3274 LT 55; USS 3274 LT 54;USS 2386 LT L TR 1; USS 2386 LT L FR; USS 2386
LT L FR; USS 2386 LT K PAR 1; USS 2386 LT K PAR 2

Parcel Code No.:

4B2301000110, 4B2301000100, 4B2301000090, 4B2301000080, 4B2301000070,
4B2301000060, 4B2301000050, 4B2301000040, 4B2301000030, 4B2301000020,
4B2301000010, 4B2201070120

Hearing Date:

October 15, 2019

The Planning Commission, at a special public meeting, adopted the analysis and findings listed in the
attached memorandum dated September 26, 2019, and approved a zoning upgrade for twelve D1(T)D3
transitional zone lots to D3.
Attachments: September 26, 2019 memorandum from Tim Felstead, Community Development, to the CBJ
Planning Commission regarding AME2019 0009.
This Notice of Decision constitutes a final decision of the CBJ Planning Commission. Appeals must be brought to
the CBJ Assembly in accordance with CBJ 01.50.030. Appeals must be filed by 4:30 P.M. on the day twenty days
from the date the decision is filed with the City Clerk, pursuant to CBJ 01.50.030 (c).
Effective Date: The permit is effective upon approval by the Commission.
This Notice of Decision does not authorize construction. Prior to starting any project, it is the applicant’s
responsibility to obtain the required building permits.
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File No.: AME2019 0009
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Page 2 of 2

Project Planner: _______________________________ ______________________________
Tim Felstead, Planner
Benjamin Haight, Chair
Community Development Department Planning Commission

_______________________________
Filed With City Clerk
cc:

10/30/2019
______________
Date

Plan Review

NOTE: The Americans with Disabilities Act (ADA) is a federal civil rights law that may affect this development project. ADA
regulations have access requirements above and beyond CBJ - adopted regulations. The State Government and project designers
are responsible for compliance with ADA. Contact an ADA - trained architect or other ADA trained personnel with questions about
the ADA: Department of Justice (202) 272-5434, or fax (202) 272-5447, NW Disability Business Technical Center (800) 949-4232, or
fax (360) 438-3208.
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DATE:

October 4, 2019

TO:

Planning Commission

FROM:

Laurel Christian, Planner
Community Development Department

FILE NO.:

AME2019 0010

PROPOSAL:

A rezone of one parcel (8.45 acres) from D5 to D18 near Cordova
Street and Pioneer Avenue

GENERAL INFORMATION
Applicant:

Murray Walsh

Property Owner:

Lonnie and Beverly Anderson Living Trust Anderson Lonnie Arthur;
Anderson Beverly Ann Trustees (Andersons)

Property Address:

Not Assigned

Legal Description:

USMS 59 TR A Lucy Lode

Parcel Code No.:

1D0501000011

Site Size:

8.45 Acres

Zoning:

D5

Utilities:

None provided

Access:

None provided

Existing Land Use:

Vacant
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Surrounding Land Use:

North
South
East
West

-

D5 and D18 Zoning Districts
D5 and RR Zoning Districts
D5 and D18 Zoning Districts
Rural Reserve Zoning District
Vicinity Map

Subject Parcel
ATTACHMENTS
Attachment A – Application
Attachment B – Maps, Including: Current Zoning Map; Comprehensive Plan Future Land Use
Designation Map, Slope map
Attachment C – Agency Comments
Attachment D – Public Comments received through September 23, 2019
BACKGROUND
On July 25, 2019 the Community Development Department (CDD) accepted an application for a
rezone request which would rezone two parcels totaling 29.45 acres. The parcel owned by the
Anderson’s is a proposed rezone from D5 to D18, and the parcel owned by Tlingit Haida Regional
Housing Authority (THRHA) was a proposed transition zone upgrade from D5(T)D18 to D18. A
small portion of the THRHA parcel is currently zoned D18.
On September 30, 2019, THRHA withdrew their portion of the rezone application. The review
in this staff report will only cover the Anderson parcel.
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PROPOSAL
The proposed rezone request would upzone 8.45 acres from D5 to D18. Current zoning maps
can be found in Attachment B.
The City and Borough of Juneau Land Use Code states in CBJ 49.10.170(d) that the Commission
shall make recommendations to the Assembly on all proposed amendments to this title, zonings
and re-zonings, indicating compliance with the provisions of this title and the Comprehensive
Plan.
BACKGROUND
The subject parcel was platted twice in 1983, once under U.S. Mineral Survey 59 and again under
the Island Hills Planned Unit Development (PUD) Subdivision. The latter took a small portion of
the parcel, along Cordova Street, and dedicated it to the Island Hills PUD. This subdivision
removed the access from the subject parcel, as shown on the above vicinity map. Prior to 1987,
the parcel was zoned R7. Since the 1987 Title 49 rewrite, the subject parcel has been zoned D5.
The subject parcel presently has no access and no public water or sewer.
The Dan Moller Trail runs along the southwestern property line of the subject parcel within an
easement. The U.S. Forest Service was invited to comment on this proposed rezone; they have
stated that they have no concerns with the proposed rezone action.
CBJ 49.75.100 REZONE PROCEDURE
The Title 49 Land Use Code establishes the following procedures for rezones:
CBJ 49.75.110 - Initiation. A rezoning may be initiated by the director, the commission, or the
assembly at any time during the year. A developer or property owner may initiate a request for
rezoning in January or July only. Adequate public notice shall be provided by the director to inform
the public that a rezoning has been initiated.
CBJ 49.75.120 - Restrictions on rezonings. Rezoning requests covering less than two acres shall
not be considered unless the rezoning constitutes an expansion of an existing zone. Rezoning
requests which are substantially the same as a rezoning request rejected within the previous 12
months shall not be considered. A rezoning shall only be approved upon a finding that the
proposed zoning district and the uses allowed therein are in substantial conformance with the
land use maps of the comprehensive plan.
49.75.130 - Procedure. A rezoning shall follow the procedure for a major development permit
except for the following:
(a) The commission shall make a recommendation to the assembly to approve, approve with
modifications, or deny a rezoning request. The commission shall prepare written findings in
support of its recommendation. The commission's notice of recommendation shall be posted on
the department's website within ten days of the public hearing on the proposed rezone. If the
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commission recommends approval of the rezoning request or approval with modifications, the
director shall forward the commission's written recommendation to the assembly with an
ordinance to amend the official zoning map in accordance with the recommendation. If the
commission recommends denial, the amendment shall be deemed disapproved unless the
applicant files a notice of protest in accordance with CBJ 49.75.130(b).
(b) Protests.
(1) An applicant may protest the commission's recommendation to deny the rezoning by
filing written statement with the municipal clerk within 20 days of the commission's
written notice of recommendation for denial, requesting that an ordinance amending the
zoning map as set out in the application be submitted for action by the assembly. The
director shall, within 30 days of the filing of the protest with the municipal clerk, prepare
draft ordinance to be appended to the notice of recommendation for consideration by the
assembly.
(2) Any person may protest the commission's recommendation to approve a rezoning
request or approve a rezoning request with modification by filing a written protest with
the municipal clerk within 20 days of the commission's written notice of recommendation.
(3) In the case of a timely filed protest and after introduction of the proposed ordinance
at a regularly scheduled assembly meeting, the assembly shall hold a public hearing on
the proposed rezoning. At the close of the hearing, the assembly shall approve the zoning
map amendment as recommended by the commission, approve the zoning map
amendment with modifications, or deny the zoning map amendment.
(c) All rezonings shall be adopted by ordinance, and any conditions thereon shall be contained in
the ordinance. Upon adoption of any such ordinance, the director shall cause the official zoning
map to be amended in accordance with the adopted ordinance.
ANALYSIS
Title 49 Land Use Code Current Zoning and Surrounding Uses – The subject parcel is currently zoned D5; the rezone
request is D18. According to CBJ 49.25.210 the intent of the D5, D10, and D18 zoning districts is:
The D5, residential district, is intended to accommodate primarily single-family and duplex
residential development at a density of five dwelling units per acre. D5 zoned lands are
located in the urban service boundary and are served or can be served by public water and
sewer.
The D18, residential district, is intended to accommodate primarily multifamily
development at a density of 18 dwelling units per acre. This is a high-density multifamily
zoning district intended to accommodate midrise-type development.
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The D10 and D15, residential districts, are intended to accommodate primarily multifamily
residential development at ten and 15 units per acre respectively. These are relatively lowdensity multifamily districts.
CBJ 49.25.400 Table of Dimensional Standards Excerpts:
Current Zoning Proposed Zoning
Table of Dimensional Standards
Rezone request: 8.45 Acres

Alternative

D5
(5 du/acre)

D18
(18 du/acre)

D10
(10 du/acre)

53

152

85

Maximum Height Limit

35 feet

35 feet

35 feet

Maximum Lot Coverage

50%

50%

50%

Vegetative Cover

20%

30%

30%

Minimum Lot Size

7,000 sq. ft.

5,000 sq. ft.

6,000 sq. ft.

Minimum Lot Width

70 feet

50 feet

50 feet

Minimum Lot Depth

85 feet

80 feet

85 feet

Minimum Front Yard Setback

20 feet

20 feet

20 feet

Minimum Street Side Yard Setback

13 feet

13 feet

13 feet

Minimum Side Yard Setback

5 feet

5 feet

5 feet

Minimum Rear Yard Setback

20 feet

10 feet

20 feet

Maximum Number of Dwelling Units **

**D5 density determined by minimum lot size. (43,560 square feet/7,000 square feet = 6.22 DUs
per acre)
The subject parcel could accommodate up to 53 dwelling units under the current D5 density.
Under the proposed D18 zone designation, the subject parcel could accommodate 152 dwelling
units. Taking into consideration the land required for roads, setbacks, vegetative cover, and lot
coverage maximums, it is not likely that the site could be developed to maximum density.
Additionally, there are many portions of the parcel that exceed 37% slope. Development in these
areas will be more challenging. A slope map has been provided in Attachment B. Areas with
slopes exceeding 18% may need a hillside endorsement for development.
The rezone request would allow the development of the parcel to be clustered into the more
developable areas, as discussed in the applicant’s narrative (Attachment A). CBJ Title 49 currently
provides for clustered developments, such as the PUD, or Alternative Residential Subdivision
(ARS), which are allowed in D5 and D18. The PUD and ARS allow for density bonuses in both D5
and D18 zoning districts. In the D5 zoning district, a PUD could allow for up to a 15% density
bonus and the ARS could allow for up to a 50% density bonus. In the D18 zoning district, a PUD
could allow for up to a 15% density bonus and the ARS could allow for up to a 25% density bonus.
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All density bonuses must be approved by the Planning Commission through the review of the
PUD plan or ARS plan.
Additionally, CBJ 49.60 also provides for density bonuses for major developments that provide
non-vehicular transportation, traffic mitigation, certain public services and facilities, and design
features. These bonuses may also be used in both D5 and D18 zoning districts for major
development, if approved by the Planning Commission through the review of a Conditional Use
Permit.
CBJ 49.25.300 Table of Permissible Uses Excerpts:
Current Zoning

Proposed Zoning

Alternative

D5

D18

D10

Dept.

Dept.

Dept.

Not allowed

Dept./CUP

Dept./CUP

CUP

Dept./CUP

Dept./CUP

Not allowed

Not allowed

Not Allowed

Offices not greater than 1,000 sq.
ft.

CUP

CUP

CUP

Offices greater than 1,000 sq. ft.
but not more than 2,500 sq. ft.

Not allowed

CUP

CUP

Offices greater than 2,500 sq. ft.

Not allowed

Not allowed

Not Allowed

Light manufacturing

Not allowed

CUP

Not Allowed

Medium Manufacturing

Not allowed

Not allowed

Not Allowed

CUP

CUP

CUP

Social, fraternal halls, union halls

Not allowed

Not allowed

Not Allowed

Health care clinic

Not allowed

CUP

Not Allowed

Child care center

CUP

CUP

CUP

Single-family residential, duplexes
Multifamily
Bed & Breakfasts, Rooming Houses
Hotels, Motels

Churches, synagogues, temples

The above table is not an all-inclusive list of the uses allowed in the D5 and D18 zoning districts;
rather it is intended to provide a sense of the differences between the existing and proposed
zoning designations. The significant differences between D5 and D18 are that multi-family
development is allowed in D18, and generally, D18 allows some commercial activities.
Items listed in the above table as “CUP” would require a Conditional Use Permit to be issued by
the Planning Commission. If listed as “Dept./CUP” the use may be allowed with a Department
review, or CUP, based on if the proposed use is minor or major development. Minor development
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is defined below; major development is anything that is not minor development according to CBJ
49.25.300:
Single-family residential districts: A residential development containing two or fewer
dwelling units, two or fewer bedrooms leased on a daily or weekly basis, or a
nonresidential building totaling less than 5,000 square feet or using less than 10,000
square feet of land in total.
Multifamily residential districts: A residential development containing eight or fewer
dwelling units, eight or fewer bedrooms leased on a daily or weekly basis, or a
nonresidential building totaling less than 5,000 square feet or using less than 10,000
square feet of land in total.
Surrounding uses include single-family and duplex in a D5 zone; high-density, multifamily
development in a D18 zone; U.S. Forrest Service land containing the Dan Moller Trail zoned Rural
Reserve; and a synagogue in a D18 zone. There are a number of large undeveloped parcels zoned
D5 and D18 in the immediate area.
Public Services
As stated above, City sewer and water are not currently provided to the parcel; additionally, no
access has been provided. The proposed access via an extension of Cordova Street crosses
through private land and the applicant has not provided an access agreement with the
landowner. CBJ Engineering indicates that there is no issue with the rezone request; however, at
time of development, water pressure may be an issue. This would be addressed at the time a
development proposal is received and the existing systems may need to be upgraded
(Attachment C).
The applicant has stated in their project narrative that an extension of Cordova Street is the “only
practical access for either parcel” (Attachment A). Cordova Street lies within a 60-foot right-ofway and has sidewalks on one side of the street. Cordova Street is also relatively steep and can
present challenging driving conditions in the winter months. According to the Alaska Department
of Transportation and Public Facilities (DOT), the intersection of Cordova Street and Douglas
Highway is currently operating at a Level of Service D and E for the AM and PM peak hours; this
Level of Service is nearing failure (Attachment C). The only alternative access to this
neighborhood from Douglas Highway is through Sitka Street, which is a narrow and steep street
towards the Douglas roundabout, as shown on the map below. The portion of Sitka Street that
runs east to west lies within a 17-foot-wide right-of-way. The roadway is approximately 15 feet
wide and paved. Sitka Street runs from Douglas Highway to Nowell Avenue, which then feeds
onto Cordova Street.
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Cordova Street
Sitka Street

Subject Parcel

According to CBJ 49.40.300, a traffic impact analysis (TIA) is required when a development is
projected to generate more than 500 average daily trips (ADTs). CBJ definition of development
does not include “rezone”, and so rezones do not trigger the need for a TIA. Eventual
development may trigger one depending on estimated generated traffic. A TIA would consider
impacts on affected intersections. It is already known that the Cordova Street intersection is
operating at a near failing Level of Service.
Douglas Highway is a DOT right-of-way. DOT could also require a TIA and mitigation for
development that may affect the intersection of Cordova Street and Douglas Highway. This would
be reviewed by CBJ and DOT when a specific proposal is received.
Although rezones do not require a TIA, traffic at this intersection is an important consideration
and a concern raised by many residents at the neighborhood meeting and in submitted written
comments. The 1985 West Juneau Traffic Study identifies a need to route traffic to and from the
north, utilizing a bridge over Kowee Creek. This would mitigate traffic impacts for additional
development at the top of Cordova Street and facilitate development without further impacting
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the Cordova Street/Douglas Highway intersection, but would not likely solve the existing issues
with the present, almost failing intersection.
Compliance with the Comprehensive Plan
The subject parcel has a Comprehensive Plan future land use designation of Urban Low Density
Residential (ULDR) and Medium Density Residential (MDR) according to Map M of the
Comprehensive Plan (Attachment B). These future land use designations are described in the
Comprehensive Plan as follows:
Urban/Low Density Residential (ULDR). These lands are characterized by urban or
suburban residential lands with detached single-family units, duplex, cottage or bungalow
housing, zero-lot-line dwelling units and manufactured homes on permanent foundations
at densities of one to six units per acre. Any commercial development should be of a scale
consistent with a single-family residential neighborhood, as regulated in the Table of
Permissible Uses (CBJ 49.25.300). (Emphasis added)
Medium Density Residential (MDR). These lands are characterized by urban residential
lands for multifamily dwelling units at densities ranging from 5 to 20 units per acre. Any
commercial development should be of a scale consistent with a residential neighborhood,
as regulated in the Table of Permissible Uses (CBJ 49.25.300). (Emphasis added)
The proposed rezone of the subject parcel from D5 to D18 would not be in conformance with the
Comprehensive Plan future land use designations maps for the portion of the parcel that is
designated as ULDR.
The subject parcel is located within Subarea 9: Douglas & West Juneau of the Comprehensive
Plan. The community form of this subarea is designated as Urban in downtown Douglas and West
Juneau. The Comprehensive Plan provides guidelines and considerations for this subarea that
apply specifically to this rezone request:
1. Provide for additional medium- to high-density residential development in areas with
access to arterials and served by municipal sewer and water and adequate road and
intersection capacity (to Level of Service D or better).
8. Future development in North Douglas, West Juneau or downtown Douglas will require
improvements to the Tenth Street and Egan Drive intersection and may require additional
traffic capacity on the Juneau-Douglas Bridge. These two congestion points limit
additional residential development on Douglas Island and impede the CBJ’s progress in
promoting and facilitating the construction of affordable housing. The Cordova Street and
Douglas Highway intersection has been the subject of many studies. These studies have
documented the obvious: A problem currently exists during the weekday morning peak
travel period for motorists seeking to turn left onto Douglas Highway from Cordova Street.
The traffic problem is likely to get worse as West Juneau is further developed. The Juneau-
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Douglas Bridge has limited capacity for a number of reasons. A traffic circle was installed
at the North Douglas Highway terminus of the Juneau-Douglas Bridge; this increased the
capacity and lessened congestion from Cordova Street and southbound traffic from north
of the Bridge area, however, the design capacity at the Tenth Street and Egan Drive
intersection continues to function at unacceptable congested Levels of Service E and F in
the peak week day morning periods. The CBJ should work with ADOT&PF to upgrade the
Tenth Street and Egan Drive intersection as a top priority. (Emphasis added)
Guideline one above speaks to providing additional residential development in the area—when
development is serviced by appropriate public facilities. The CBJ Roadway Classification Map
identifies Cordova Street as a collector and Douglas Highway as a minor arterial.
As discussed above, the intersection of Cordova Street and Douglas Highway is currently
operating at a Level of Service D and E for the AM and PM peak hours according to DOT
(Attachment C). Additionally, public water and sewer have not been provided to this parcel. For
these reasons, the proposed rezone from D5 to D18 would not be in general conformity with
guideline one for Subarea 9.
Chapter 8 of the Comprehensive Plan also speaks to traffic and identifies transportation related
problems, which includes:
1. Key roadway intersections and bridge capacities are overburdened and inadequate to
support increased development in the Mendenhall Valley and on Douglas Island. The
signalized intersection of Egan Drive and Mendenhall Loop Road experiences the
lowest and most congested Level of Service (LOS F) in the peak morning commute
period (2003 ADOT&PF data) and 16 non-signalized intersections experience
unacceptable levels of service (LOS D or worse) in the Mendenhall Valley, Glacier
Highway and Egan Drive Corridors. Traffic congestion at Tenth Street and Egan Drive
is at a LOS E and F during the peak morning commute period and Cordova Street and
Douglas Highway is at LOS F in the peak morning period. Motorists in areas with LOS
D, E, or F experience significant delays in their commute times; those neighborhoods
cannot accommodate additional peak hour single-occupancy vehicle traffic related
to increased development without noticeable decreased livability and quality of life.
In those areas, staggered work hours for downtown workers, roadway and
intersection improvements, and transit improvements are needed and should be
analyzed, budgeted and included within the ADOT & PF Needs List for subsequent
listing in the State Transportation Improvement Program (STIP) as soon as possible to
await their turn in the STIP funding cycle. (Emphasis added)
Note: The above is an excerpt from the 2013 Comprehensive Plan. The Cordova Street and
Douglas Highway intersection is currently operating at a Level of Service D and E for the AM and
PM peak hours; this Level of Service is nearing failure according to DOT (Attachment C).
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The Comprehensive Plan provides the following policies applicable Borough-wide, that are
relevant to the proposed rezone request:
POLICY 3.1. TO BALANCE AVAILABILITY OF SUFFICIENT LAND WITHIN THE DESIGNATED
URBAN SERVICE AREA BOUNDARY THAT IS SUITABLY LOCATED AND PROVIDED WITH THE
APPROPRIATE PUBLIC SERVICES AND FACILITIES TO MEET THE COMMUNITY’S FUTURE
GROWTH NEEDS AND THE PROTECTION OF NATURAL RESOURCES, FISH AND WILDLIFE
HABITAT AND SCENIC CORRIDORS.
POLICY 3.2. TO PROMOTE COMPACT URBAN DEVELOPMENT WITHIN THE DESIGNATED
URBAN SERVICE AREA TO ENSURE EFFICIENT UTILIZATION OF LAND RESOURCES AND TO
FACILITATE COST EFFECTIVE PROVISION OF COMMUNITY SERVICES AND FACILITIES WHILE
BALANCING PROTECTION OF NATURAL RESOURCES, FISH AND WILDLIFE HABITAT AND
SCENIC CORRIDORS.
POLICY 4.2. TO FACILITATE THE PROVISION OF AN ADEQUATE SUPPLY OF VARIOUS
HOUSING TYPES AND SIZES TO ACCOMMODATE PRESENT AND FUTURE HOUSING NEEDS
FOR ALL ECONOMIC GROUPS.
4.2 – SOP 1 (Standard Operating Procedure) Designate on the Comprehensive Plan
Land Use Maps adequate sites and supporting infrastructure within the Urban
Service Area Boundary to accommodate a diversity of housing types, size, price and
types of neighborhood scale and character to satisfy the desires of all residents.
POLICY 4.3. TO DESIGNATE ON LAND USE MAPS AN ADEQUATE SUPPLY OF BUILDABLE
LAND WITHIN THE URBAN SERVICE AREA, AND PARTICULARLY ALONG TRANSIT
CORRIDORS, FOR RESIDENTIAL USE AT DENSITIES THAT CAN PRODUCE HOUSING
AFFORDABLE TO ALL ECONOMIC GROUPS.
POLICY 4.8. TO BALANCE THE PROTECTION AND PRESERVATION OF THE CHARACTER AND
QUALITY OF LIFE OF EXISTING NEIGHBORHOODS WITHIN THE URBAN SERVICE AREA
WHILE PROVIDING OPPORTUNITIES FOR A MIXTURE OF NEW HOUSING TYPES.
10.3. TO FACILITATE RESIDENTIAL DEVELOPMENTS OF VARIOUS TYPES AND DENSITIES
THAT ARE APPROPRIATELY LOCATED IN RELATION TO SITE CONDITIONS, SURROUNDING
LAND USES, AND CAPACITY OF PUBLIC FACILITIES AND TRANSPORTATION SYSTEMS
AFFORDABLE TO ALL ECONOMIC GROUPS.
POLICY 10.4. TO MINIMIZE CONFLICTS BETWEEN RESIDENTIAL AREAS AND NEARBY
RECREATIONAL, COMMERCIAL, OR INDUSTRIAL USES THAT WOULD GENERATE ADVERSE
IMPACTS TO EXISTING RESIDENTIAL AREAS THROUGH APPROPRIATE LAND USE
LOCATIONAL DECISIONS AND REGULATORY MEASURES.
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10.4 - IA1 Seek to reduce or eliminate conflicts between medium or high density
residential uses in established low density residential neighborhoods by
encouraging the design of higher density housing to be compatible in scale,
massing and orientation with the adjacent, lower-density housing and to hide or
screen the parking behind or within the structure(s).
The above listed policies of the Comprehensive Plan acknowledge the need for additional housing
in Juneau, while balancing the need for adequate public infrastructure, including roads, water,
and sewer. Additionally, the Plan identifies a need to facilitate varying densities while resolving
conflicts between single-family neighborhoods and other types of development. Staff finds the
following aspects of the rezone request are not consistent with the CBJ Comprehensive Plan:






The parcel being reviewed under this request presently lacks public infrastructure.
Cordova Street creates a clear, dividing line between higher and lower density
development. Currently, Cordova Street and the streets that are accessed via Cordova
Street, serve primarily single-family residential neighborhoods to the south and primarily
multifamily residential neighborhoods to the north.
Through this proposal, an extension of Cordova Street would serve higher density
development on both sides of the existing divide.
The proposed rezone from D5 to D18 would not be in harmony with the surrounding
neighborhood on the south side of Cordova Street.

Zone Change Options and Alternatives
A number of zoning districts may be considered for the subject property. The applicant requests
that the property be rezoned from D5 to D18. As stated in CBJ 49.75.130(a), the Commission may
recommend approval, approval with modifications or denial of a rezone request. The Commission
may recommend approval to the Assembly for different zoning districts than what is requested
by the applicant or recommended by staff. Additionally, the Commission can determine the
boundary of the area to be rezoned. This means that if the Commission wishes to do so, the
zoning district boundary line may be moved from its current location, as long as it is found to be
in substantial conformance with the Comprehensive Plan.
In the “Analysis” section of this report, staff compares permissible uses and dimensional
standards for D10 as an alternative to this rezone request. The D10 zoning district would allow
for multifamily development at a lesser density than the requested D18.
AGENCY COMMENT
The proposed rezone request was sent for review to Capital City Fire and Rescue; CBJ Building
Division, Engineering and Public Works, Assessors Office, Parks and Recreation; DOT; U.S. Forest
Service; and AEL&P. Comments received at the time of writing this report can be found in
Attachment C, and are summarized below. AEL&P and the U.S. Forest Service both stated they
had no concerns with the proposed rezone request.
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Capital City Fire and Rescue – Stated they had no issues with the proposed rezone. As there is
limited access to this neighborhood through Cordova Street, sprinkler systems may be a
requirement for any large development. This would be reviewed at the time of development.
Engineering & Public Works – Stated they had no issues with the proposed rezone. The existing
water and sewer systems may need to be upgraded based on a proposed development.
Additionally, achieving adequate water pressures may be challenging with higher elevation
development. This would be reviewed at the time of development.
Alaska Department of Transportation – Stated they could not comment at this time as to whether
or not the proposal would have an impact on DOT transportation infrastructure. A TIA would be
required once a project is projected to generate more than 100 additional vehicle trips per hour.
DOT also stated that vehicles turning left from Cordova Street experience a LOS D and E for the
AM and PM peaks respectively.
Assessor’s Office – The CBJ Assessors have stated that they would not anticipate a positive or
negative effect on neighboring property values as the neighborhood currently consists of both
D18 and D5 parcels.
PUBLIC COMMENT
CDD Staff held a neighborhood meeting on August 20, 2019 to inform the neighborhood that a
rezone application had been received, to discuss the rezone process, and to solicit public
comments. Approximately 40 residents attended the neighborhood meeting. Prior to the
Planning Commission hearing, postcards were mailed to property owners within 500 feet of the
subject parcels and two public notice signs were posted in the Cordova Street right-of-way. One
sign was posted at the bottom of Cordova Street, prior to the turn-offs of Nowell Avenue and
Foster Avenue. The second public notice sign was posted at the top of Cordova Street
approximately where the applicant envisions the extension of Cordova Street. Two public notice
signs were posted as a result of a request from the neighborhood meeting, in order to better
notify the entire neighborhood.
Public comments received through September 23, 2019 can be found in Attachment D. Concerns
raised by neighboring residents include the addition of traffic on an already challenging
intersection, neighborhood harmony within an existing D5 neighborhood, access for emergency
services, the potential for commercial activity in an established residential neighborhood, and
additional burden on existing infrastructure.
HABITAT
There are no known habitat concerns on the subject parcel.
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Planning Commission
File No.: AME2019 0010
October 4, 2019
Page 14 of 14
FINDINGS
After review of the application materials, the CBJ Land Use Code, and the CBJ 2013
Comprehensive Plan, staff makes the following findings:
1. Was the rezone application filed timely and was adequate public notice provided in
accordance with CBJ 49.75.110?
Yes. The application was filed in July; Public notice of this project was provided in the
October 4, 2019 and October 13, 2019 issues of the Juneau Empire's "Your Municipality"
section, and a Notice of Public Hearing was mailed to all property owners within 500 feet
of the subject parcel. Moreover, two Public Notice Signs were posted in the Cordova
Street right-of-way.
2. Per CBJ 49.75.120 is this request for an area covering more than two acres, an expansion
of an existing zoning district, and has no a similar request made within the previous 12
months?
Yes. The parcel exceeds two acres and no rezone application has been filed for this parcel
within the past 12 months.
3. Is the proposed zoning district and the uses allowed therein found to be in substantial
conformance with the land use maps of the comprehensive plan; policies of the
comprehensive plan, and Title 49, in accordance with CBJ 49.75.120?
No. As discussed above the proposed rezone of the subject parcel from D5 to D18 is not
found to be in substantial conformance with the land use maps of the Comprehensive
Plan for the entire parcel. Additionally, the proposed rezone request violates some
policies and guidelines of the Comprehensive Plan.
STAFF RECOMMENDATION
Based on the above analysis and findings, staff recommends that the Planning Commission
DENY the proposed rezone of 8.45 acres from D5 to D18; further, staff recommends that the
Planning Commission DENY alternative rezone options, such as an upzone to the D10 zoning
district.
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Laurel Christian
From:
Sent:
To:
Cc:
Subject:

Laurel Christian
Monday, September 30, 2019 8:25 AM
'Jackie Pata'
Joyce Niven; Murray Walsh; Lonnie Anderson
RE: THRHA Withdrawal language

Hello Jackie,
I will begin the steps to withdraw the THRHA portion of the application (AME20190011).
Thank you,
Laurel Christian | Planner
Community Development Department│ City & Borough of Juneau, AK
Location: 230 S. Franklin Street, 4th Floor Marine View Building
Office: 907.586.0761
Please note name change (Bruggeman to Christian) and new email: Laurel.christian@juneau.org

From: Jackie Pata <jpata@thrha.org>
Sent: Friday, September 27, 2019 4:04 PM
To: Laurel Christian <Laurel.Christian@juneau.org>
Cc: Joyce Niven <jniven@thrha.org>; Murray Walsh <murray@acsalaska.net>; Lonnie Anderson
<doclonnie@hotmail.com>
Subject: THRHA Withdrawal language

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
Hello Ms. Christian,
We have been advised that you are planning to recommend denial of our application to re‐zone Parcel 1D060L050010
aka USMS 1069 KOWEE Lot 2. We are uncomfortable with proceeding with the re‐zone process in view of this
expectation and with this message we request that you suspend the process and take no further action on the
matter. Please let me know if you need any more information from THRHA on this subject.
Sincerely,
Jackie

Jacqueline Kus.een Pata
President/CEO
1
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COMMUNITY DEVELOPMENT DEPARTMENT - REQUEST FOR AGENCY COMMENT
DEPARTMENT:

AELP

STAFF PERSON/TITLE:

Darrell Wetherall

DATE:

August 1, 2019

APPLICANT:

Tlingit Haida Regional Housing Authority and Murray Walsh

TYPE OF APPLICATION:

Rezone Request

PROJECT DESCRIPTION:

Proposed rezone request for two parcels totaling 29.45 acres. Parcel 1D060L050010 proposed
rezone from D5 transition (T) to D18; and parcel 1D0501000011 proposed rezone from D5 to D18.
LEGAL DESCRIPTION:

USMS 1069 Kowee Lot 2 & USMS 59 TR A Lucy Lode

PARCEL NUMBER(S):

1D060L050010 and 1D0501000011

PHYSICAL ADDRESS:

Not Assigned

SPECIFIC QUESTIONS FROM PLANNER:
We have received an application to rezone almost 30 acres on Douglas from D5 to D18. The D18 zoning district allows for singleͲfamily and mulltiͲ
family development at a density of 18 units per acre. For more information regarding the varying uses allowed in D5 versus D18, you can find the
Table of Permissible uses here: https://library.municode.com/ak/juneau/codes/code_of_ordinances?
nodeId=PTIICOOR_TIT49LAUS_CH49.25ZODI_ARTII
ITAPEUS_49.25.300DEUS
Please see the attached application and provide your comments to me by Friday, August 16, 2019. CDD has began utilizing a standard form for
receiving comments that will be sent to the Planning Commission – also attached. If you need further information, please do not hesitate to ask.

AGENCY COMMENTS:
Not seeing anything of concern on our end.
Darrell A. Wetherall, PE
Alaska Electric Light & Power Co.
5601 Tonsgard Court
Juneau, AK 99801
(907) 463Ͳ6316 Office
(907) 723Ͳ2602 Cell
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COMMUNITY DEVELOPMENT DEPARTMENT - REQUEST FOR AGENCY COMMENT
DEPARTMENT:

Finance / Assessor

STAFF PERSON/TITLE:

Mary Grant, Assessor

DATE:

September 9, 2019

APPLICANT:

Tlingit Haida Regional Housing Authority and Murray Walsh

TYPE OF APPLICATION:

Rezone Request

PROJECT DESCRIPTION:

Proposed rezone request for two parcels totaling 29.45 acres. Parcel 1D060L050010 proposed
rezone from D5 transition (T) to D18; and parcel 1D0501000011 proposed rezone from D5 to D18.
LEGAL DESCRIPTION:

USMS 1069 Kowee Lot 2 & USMS 59 TR A Lucy Lode

PARCEL NUMBER(S):

1D060L050010 and 1D0501000011

PHYSICAL ADDRESS:

Not Assigned

SPECIFIC QUESTIONS FROM PLANNER:
We have received an application to rezone almost 30 acres on Douglas from D5 to D18. The D18 zoning district allows for singleͲfamily and mulltiͲfamily
development at a density of 18 units per acre. For more information regarding the varying uses allowed in D5 versus D18, you can find the Table of Permissible uses
here: https://library.municode.com/ak/juneau/codes/code_of_ordinances?nodeId=PTIICOOR_TIT49LAUS_CH49.25ZODI_ARTII
ITAPEUS_49.25.300DEUS
Please see the attached application and provide your comments to me by Friday, August 16, 2019. CDD has began utilizing a standard form for receiving comments
that will be sent to the Planning Commission – also attached. If you need further information, please do not hesitate to ask.
Can the assessors office comment on the proposed rezone request in relation to property value? Would there be an anticipated effect on neighboring properties?

AGENCY COMMENTS:
The neighborhood currently consists of both D18 and D5 parcels. The assessor office does not anticipate a
positive or negative effect on neighboring parcel values if this rezoning request is approved.
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COMMUNITY DEVELOPMENT DEPARTMENT - REQUEST FOR AGENCY COMMENT
DEPARTMENT:

Capital City Fire and Rescue

STAFF PERSON/TITLE:

Sven Pearson, Deputy Fire Marshal

DATE:

August 22, 2019

APPLICANT:

Tlingit Haida Regional Housing Authority and Murray Walsh

TYPE OF APPLICATION:

Rezone Request

PROJECT DESCRIPTION:

Proposed rezone request for two parcels totaling 29.45 acres. Parcel 1D060L050010 proposed
rezone from D5 transition (T) to D18; and parcel 1D0501000011 proposed rezone from D5 to D18.
LEGAL DESCRIPTION:

USMS 1069 Kowee Lot 2 & USMS 59 TR A Lucy Lode

PARCEL NUMBER(S):

1D060L050010 and 1D0501000011

PHYSICAL ADDRESS:

Not Assigned

SPECIFIC QUESTIONS FROM PLANNER:
We have received an application to rezone almost 30 acres on Douglas from D5 to D18. The D18 zoning district allows for singleͲfamily and mulltiͲ
family development at a density of 18 units per acre. For more information regarding the varying uses allowed in D5 versus D18, you can find the
Table of Permissible uses here: https://library.municode.com/ak/juneau/codes/code_of_ordinances?
nodeId=PTIICOOR_TIT49LAUS_CH49.25ZODI_ARTII
ITAPEUS_49.25.300DEUS
Please see the attached application and provide your comments to me by Friday, August 16, 2019. CDD has began utilizing a standard form for
receiving comments that will be sent to the Planning Commission – also attached. If you need further information, please do not hesitate to ask.

AGENCY COMMENTS:
We have no issues with the rezone.
As for the emergency response and limited access point, at this time there are a number of structures that have
sprinkler systems such as the Coogan properties and Cedar Park. Sprinkler systems are part of the equation we
look at and would definitely be part of any additional large developments in the neighborhood.
Sven J. Pearson, CFEI
Deputy Fire Marshal
Capital City Fire/Rescue
820 Glacier Avenue
Juneau, Alaska 99801
(907) 586-0642 (Office)
(907) 586-8323 (Fax)
Visit us on the web at: http://www.juneau.org/ccfr/firemarshalsoffice
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COMMUNITY DEVELOPMENT DEPARTMENT - REQUEST FOR AGENCY COMMENT
DEPARTMENT:

Alaska Department of Transportation and Public Facilities

STAFF PERSON/TITLE:

Joanne Schmidt, Planner III

DATE:

August 19, 2019

APPLICANT:

Tlingit Haida Regional Housing Authority and Murray Walsh

TYPE OF APPLICATION:

Rezone Request

PROJECT DESCRIPTION:

Proposed rezone request for two parcels totaling 29.45 acres. Parcel 1D060L050010 proposed
rezone from D5 transition (T) to D18; and parcel 1D0501000011 proposed rezone from D5 to D18.
LEGAL DESCRIPTION:

USMS 1069 Kowee Lot 2 & USMS 59 TR A Lucy Lode

PARCEL NUMBER(S):

1D060L050010 and 1D0501000011

PHYSICAL ADDRESS:

Not Assigned

SPECIFIC QUESTIONS FROM PLANNER:
We have received an application to rezone almost 30 acres on Douglas from D5 to D18. The D18 zoning district allows for singleͲfamily and mulltiͲ
family development at a density of 18 units per acre. For more information regarding the varying uses allowed in D5 versus D18, you can find the
Table of Permissible uses here: https://library.municode.com/ak/juneau/codes/code_of_ordinances?
nodeId=PTIICOOR_TIT49LAUS_CH49.25ZODI_ARTII
ITAPEUS_49.25.300DEUS
Please see the attached application and provide your comments to me by Friday, August 16, 2019. CDD has began utilizing a standard form for
receiving comments that will be sent to the Planning Commission – also attached. If you need further information, please do not hesitate to ask.

AGENCY COMMENTS:
Good afternoon, Laurel:
The DOT&PF, Southcoast Region cannot comment at this time as to whether the proposed development will
have an impact upon DOT transportation infrastructure.
However, the Level of Service (LOS) Evaluation completed recently by Traffic and Safety staff indicates that
vehicles turning left from Cordova St experience a LOS D and E for the AM and PM peaks respectively. All other
movements operate with relatively little delay. Additionally, “If the new or changed property is projected to
generate more than 100 additional vehicle trips per hour during any hour of the day or when DOT&PF determines
it may detract from road safety, a Traffic Impact Analysis (TIA) is required.”
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'EzKDDEd^;KEd/EhͿ͗
LOS Methodology
Six Levels of Service are prescribed by the Highway Capacity Manual (HCM) and are given the letter
designations A to F, with LOS A representing the best case, and LOS F the worst. LOS is defined in terms of delay
which is a measure of driver discomfort and frustration, fuel consumption, and lost travel time. LOS ratings are
defined for signalized intersections in Table 3.1, below.
Table 3.1 LOS Definitions

(Please see http://www.dot.state.ak.us/stwddes/dcstraffic/tia/index.shtml for more information).
Joanne M. Schmidt, Planner III
Alaska DOT&PF, Southcoast Region
Statewide Planning, Juneau Field Office
PO Box 112506
Juneau, AK 99811-2506
Office: (907) 465-1776
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:͕ďĞĐĂƵƐĞǁĞŶĞĞĚŵŽƌĞƐƉĞĐŝĨŝĐĚĞǀĞůŽƉŵĞŶƚƉůĂŶƐĨŽƌƚŚĞƉĂƌĐĞůƚŽĞǀĂůƵĂƚĞƚŚĞƚƌĂĨĨŝĐ͘/ŶƚŚĞƉĂƐƚ͕KdŚĂƐƐŚĂƌĞĚ
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ĚĞǀĞůŽƉŵĞŶƚƉůĂŶŝƐƌĞĐĞŝǀĞĚďǇ:͕ůŝŬĞůǇƚŚƌŽƵŐŚƚŚĞŽŶĚŝƚŝŽŶĂůhƐĞWĞƌŵŝƚƉƌŽĐĞƐƐŽƌ^ƵďĚŝǀŝƐŝŽŶƉƌŽĐĞƐƐ͍
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dŚĂŶŬǇŽƵĨŽƌǇŽƵƌŚĞůƉŽŶƚŚŝƐ͕

>ĂƵƌĞůŚƌŝƐƚŝĂŶͮWůĂŶŶĞƌ
ŽŵŵƵŶŝƚǇĞǀĞůŽƉŵĞŶƚĞƉĂƌƚŵĞŶƚൟŝƚǇΘŽƌŽƵŐŚŽĨ:ƵŶĞĂƵ͕<
>ŽĐĂƚŝŽŶ͗ϮϯϬ^͘&ƌĂŶŬůŝŶ^ƚƌĞĞƚ͕ϰƚŚ&ůŽŽƌDĂƌŝŶĞsŝĞǁƵŝůĚŝŶŐ
KĨĨŝĐĞ͗ϵϬϳ͘ϱϴϲ͘Ϭϳϲϭ
WůĞĂƐĞŶŽƚĞŶĂŵĞĐŚĂŶŐĞ;ƌƵŐŐĞŵĂŶƚŽŚƌŝƐƚŝĂŶͿĂŶĚŶĞǁĞŵĂŝů͗>ĂƵƌĞů͘ĐŚƌŝƐƚŝĂŶΛũƵŶĞĂƵ͘ŽƌŐ





&ƌŽŵ͗ƉƐƚĞŝŶ͕ĂǀŝĚ;KdͿфĚĂǀŝĚ͘ĞƉƐƚĞŝŶΛĂůĂƐŬĂ͘ŐŽǀх
^ĞŶƚ͗&ƌŝĚĂǇ͕ƵŐƵƐƚϯϬ͕ϮϬϭϵϵ͗ϬϬD
dŽ͗>ŝŶĚĂ<ƌƵŐĞƌфůŝŶĚĂůĂƐŬĂϮϬϬϯΛŐŵĂŝů͘ĐŽŵх
Đ͗WͺŽŵŵĞŶƚƐфWͺŽŵŵĞŶƚƐΛũƵŶĞĂƵ͘ŽƌŐх͖>ĂƵƌĞůŚƌŝƐƚŝĂŶф>ĂƵƌĞů͘ŚƌŝƐƚŝĂŶΛũƵŶĞĂƵ͘ŽƌŐх
^ƵďũĞĐƚ͗Z͗ZĞƋƵĞƐƚĨŽƌƚƌĂĨĨŝĐŝŵƉĂĐƚĂŶĂůǇƐŝƐĨŽƌƚŚĞŽƌĚŽǀĂǀĞŶƵĞͲŽƵŐůĂƐ,ŝŐŚǁĂǇŝŶƚĞƌƐĞĐƚŝŽŶ


(;7(51$/(0$,/%(&$87,286:+(123(1,1*),/(625)2//2:,1*/,1.6
ĞĂƌDƐ͘<ƌƵŐĞƌĂŶĚDƌ͘'ŶĂƐƐ͕

dŚĂŶŬǇŽƵĨŽƌǇŽƵƌĞŵĂŝůƌĞŐĂƌĚŝŶŐƚŚĞŝŶƚĞƌƐĞĐƚŝŽŶŽĨŽƌĚŽǀĂ^ƚƌĞĞƚĂŶĚŽƵŐůĂƐ,ŝŐŚǁĂǇ͘

KdΘW&ŝƐĂǁĂƌĞŽĨƚŚĞƌĞǌŽŶŝŶŐƌĞƋƵĞƐƚĐƵƌƌĞŶƚůǇƵŶĚĞƌĐŽŶƐŝĚĞƌĂƚŝŽŶďǇƚŚĞŝƚǇĂŶĚŽƌŽƵŐŚŽĨ:ƵŶĞĂƵ;:Ϳ
WůĂŶŶŝŶŐŽŵŵŝƐƐŝŽŶ͘/ƐŚĂƌĞǇŽƵƌĐŽŶĐĞƌŶƚŚĂƚĂĚĚŝƚŝŽŶĂůŚŽƵƐŝŶŐĚĞǀĞůŽƉŵĞŶƚŽŶƚŚĞƐĐĂůĞƉƌŽƉŽƐĞĚǁŝůůŐĞŶĞƌĂƚĞĂ
ƐŝŐŶŝĨŝĐĂŶƚĂŵŽƵŶƚŽĨƚƌĂĨĨŝĐ͘

/ŶǇŽƵƌĞŵĂŝů͕ǇŽƵƌĞĐŽŵŵĞŶĚƚŚĂƚŽƌĚŽǀĂ^ƚƌĞĞƚďĞĐŽŶƐŝĚĞƌĞĚĨŽƌĂƚƌĂĨĨŝĐŝŵƉĂĐƚĂŶĂůǇƐŝƐ;d/ͿĂŶĚƐƵŐŐĞƐƚƚŚĂƚ
ĐŽŶƐƚƌƵĐƚŝŽŶŽĨĂƚƌĂĨĨŝĐƐŝŐŶĂůĂƚƚŚĞŽƌĚŽǀĂ^ƚƌĞĞƚʹŽƵŐůĂƐ,ŝŐŚǁĂǇŝŶƚĞƌƐĞĐƚŝŽŶŵĂǇŶŽƚďĞĂƉƉƌŽƉƌŝĂƚĞŐŝǀĞŶƚŚĞ
ƉƌŽǆŝŵŝƚǇŽĨƚŚĞŽƵŐůĂƐ/ƐůĂŶĚƌŽƵŶĚĂďŽƵƚ͘

dŚĞKdΘW&ƉŽƐŝƚŝŽŶŵŽǀŝŶŐĨŽƌǁĂƌĚǁŝůůďĞƚŚĂƚŝƚŝƐƚŚĞĚĞǀĞůŽƉĞƌΖƐƌĞƐƉŽŶƐŝďŝůŝƚǇƚŽƉĞƌĨŽƌŵĂƚƌĂĨĨŝĐŝŵƉĂĐƚ
ĂŶĂůǇƐŝƐ͘dŚĞƐƚƵĚǇǁŝůůŶĞĞĚƚŽŝĚĞŶƚŝĨǇĂůƚĞƌŶĂƚŝǀĞƌĞŵĞĚŝĂůŵĞĂƐƵƌĞƐƚŽŵŝƚŝŐĂƚĞƚŚĞŝŵƉĂĐƚŽĨŝŶĐƌĞĂƐĞĚƚƌĂĨĨŝĐƵƉŽŶ
ƐƚĂƚĞƌŝŐŚƚͲŽĨͲǁĂǇ;ŝ͘Ğ͕͘ŽƵŐůĂƐ,ŝŐŚǁĂǇͿ͘dŚĞƐƚƵĚǇǁŝůůŶĞĞĚƚŽďĞƉĞƌĨŽƌŵĞĚďǇĂĐŽŵƉĞƚĞŶƚůŝĐĞŶƐĞĚƉƌŽĨĞƐƐŝŽŶĂů
ĞŶŐŝŶĞĞƌ͘:ŝŵƉŽƐĞƐĂůŝŬĞƌĞƋƵŝƌĞŵĞŶƚ͘tĞǁŝůůƌĞǀŝĞǁƚŚĞd/ĂŶĚĞŶƐƵƌĞŝƚŵĞĞƚƐKdΘW&ƐƚĂŶĚĂƌĚƐ͘WƌĞƐƵŵĂďůǇ͕
:ǁŝůůǁĂŶƚƚŽŬŶŽǁŚŽǁƚŚĞĚĞǀĞůŽƉĞƌƉůĂŶƐƚŽŵŝƚŝŐĂƚĞŝŵƉĂĐƚƐƚŽŽƌĚŽǀĂ^ƚƌĞĞƚĂŶĚƚŚĞĂĚũĂĐĞŶƚŵƵŶŝĐŝƉĂůƌŽĂĚ
ƐǇƐƚĞŵ͘/ĞǆƉĞĐƚƚŚĂƚŝĨĂd/ŝƐŶĞĞĚĞĚ͕ŝƚǁŝůůďĞĂƚĞĂŵĞĨĨŽƌƚŝŶǀŽůǀŝŶŐĂůůƚŚƌĞĞƉĂƌƚŝĞƐ͘

KdΘW&ĂŶĚ:ŚĂǀĞƐŝŵŝůĂƌĐƌŝƚĞƌŝĂĨŽƌƌĞƋƵŝƌŝŶŐĂd/͘WĞƌŚĂƉƚĞƌϰϵ͘ϰϬ͘ϯϬϬŽĨƚŚĞ:ĐŽĚĞ͕Ăd/ƐŚĂůůďĞƌĞƋƵŝƌĞĚ
ǁŚĞŶΗ͘͘͘ĂĚĞǀĞůŽƉŵĞŶƚ;ŝƐͿƉƌŽũĞĐƚĞĚƚŽŐĞŶĞƌĂƚĞϱϬϬŽƌŵŽƌĞĂǀĞƌĂŐĞĚĂŝůǇƚƌŝƉƐ;dͿ͘ΗŚĂƉƚĞƌϭϭϵϬ͘ϰ;ϭϬͿŽĨƚŚĞ
ůĂƐŬĂ,ŝŐŚǁĂǇWƌĞĐŽŶƐƚƌƵĐƚŝŽŶDĂŶƵĂůƌĞƋƵŝƌĞƐƚŚĞƉƌŽƉŽŶĞŶƚƚŽƵŶĚĞƌƚĂŬĞĂd/Η;ǁͿŚĞŶƚŚĞǀŽůƵŵĞŽĨƚƌĂĨĨŝĐ
;ŐĞŶĞƌĂƚĞĚďǇĂĚĞǀĞůŽƉŵĞŶƚͿŝƐĞǆƉĞĐƚĞĚƚŽĞǆĐĞĞĚϭϬϬǀĞŚŝĐůĞƐĚƵƌŝŶŐƚŚĞƉĞĂŬŚŽƵƌ͘ΗϱϬϬŚŽƵƐŝŶŐƵŶŝƚƐǁŝůůůŝŬĞůǇ
ĐƌĞĂƚĞĂƐŝƚƵĂƚŝŽŶƚŚĂƚƌĞƋƵŝƌĞƐĂd/ƉĞƌďŽƚŚŐƵŝĚĞůŝŶĞƐ͘

dŽďĞĐůĞĂƌ͕KdΘW&ΖƐd/ĐƌŝƚĞƌŝĂƉĞƌƚĂŝŶƐƚŽĚƌŝǀĞǁĂǇƐ͕ŶŽƚƐƚƌĞĞƚƐŽƌŚŝŐŚǁĂǇƐ͘,ŽǁĞǀĞƌ͕ŐŝǀĞŶƚŚĂƚŽƌĚŽǀĂ^ƚƌĞĞƚŝƐ
;ϭͿƚŚĞŽŶůǇĐƵƌƌĞŶƚĂĐĐĞƐƐƉŽŝŶƚƚŽͬĨƌŽŵƚŚĞƉƌŽƉŽƐĞĚĚĞǀĞůŽƉŵĞŶƚĂŶĚ;ϮͿŝƚŝŶƚĞƌƐĞĐƚƐŽƵŐůĂƐ,ŝŐŚǁĂǇ͕ŝƚƐƚĂŶĚƐƚŽ
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ƌĞĂƐŽŶƚŚĂƚŵŽƐƚŽĨƚŚĞŐĞŶĞƌĂƚĞĚƚƌĂĨĨŝĐǁŝůůƚƌĂǀĞůƚŚƌŽƵŐŚƚŚĞŝŶƚĞƌƐĞĐƚŝŽŶ͘/ŶĞƐƐĞŶĐĞ͕ŽƌĚŽǀĂ^ƚƌĞĞƚĨƵŶĐƚŝŽŶƐĂƐĂ
ĚƌŝǀĞǁĂǇĐŽŶŶĞĐƚŝŶŐŽƵŐůĂƐ,ŝŐŚǁĂǇǁŝƚŚƚŚĞĚĞǀĞůŽƉŵĞŶƚ͘

/ĞǆƉĞĐƚƚŚĂƚƚŚĞd/ǁŝůůĐŽŶƐŝĚĞƌĂƚƌĂĨĨŝĐƐŝŐŶĂůĂƐŽŶĞŽƉƚŝŽŶ͘ƐǇŽƵƉŽŝŶƚŽƵƚ͕ƚŚĞƌĞƐƵůƚĂŶƚƐŚŽƌƚĚŝƐƚĂŶĐĞďĞƚǁĞĞŶĂ
ƐŝŐŶĂůĂŶĚƚŚĞŽƵŐůĂƐ/ƐůĂŶĚƌŽƵŶĚĂďŽƵƚŵĂǇƉƌĞĐůƵĚĞŝƚƐĞĨĨĞĐƚŝǀĞŶĞƐƐĂƐĂŵŝƚŝŐĂƚŝŶŐŵĞĂƐƵƌĞ͘/ĂŵĐŽŶĨŝĚĞŶƚƚŚĂƚ
ƚŚĞƐƚƵĚǇǁŝůůĐŽŵĞƚŽĂĚĞĨŝŶŝƚŝǀĞĐŽŶĐůƵƐŝŽŶŽŶƚŚĞŵĂƚƚĞƌ͘

/ĂƉƉƌĞĐŝĂƚĞƚŚĞƚŝŵĞǇŽƵƚŽŽŬƚŽĂĚǀŝƐĞŵĞŽĨǇŽƵƌĐŽŶĐĞƌŶ͘ŽŶŽƚŚĞƐŝƚĂƚĞƚŽĐŽŶƚĂĐƚŵĞŝĨǇŽƵŚĂǀĞĨƵƌƚŚĞƌ
ƋƵĞƐƚŝŽŶƐ͘/ůŽŽŬĨŽƌǁĂƌĚƚŽǁŽƌŬŝŶŐǁŝƚŚƚŚĞĐŽŵŵƵŶŝƚǇĂŶĚ:ƚŽǁĂƌĚĂƐĂƚŝƐĨĂĐƚŽƌǇĐŽŶĐůƵƐŝŽŶ͘

ĞƐƚƌĞŐĂƌĚƐ͕

ĂǀŝĚ͘ƉƐƚĞŝŶ͕W͘͘
ZĞŐŝŽŶĂůdƌĂĨĨŝĐĂŶĚ^ĂĨĞƚǇŶŐŝŶĞĞƌ
ůĂƐŬĂKdΘW&ʹ^ŽƵƚŚĐŽĂƐƚZĞŐŝŽŶ
;ϵϬϳͿϰϲϱͲϰϰϴϯĚĞƐŬͬͬ;ϵϬϳͿϮϬϵͲϳϵϵϱĐĞůů
ŵĂŝů͗ĚĂǀŝĚ͘ĞƉƐƚĞŝŶΛĂůĂƐŬĂ͘ŐŽǀ
(UURU)LOHQDPHQRWVSHFLILHG


&ƌŽŵ͗>ŝŶĚĂ<ƌƵŐĞƌфůŝŶĚĂůĂƐŬĂϮϬϬϯΛŐŵĂŝů͘ĐŽŵх
^ĞŶƚ͗dŚƵƌƐĚĂǇ͕ƵŐƵƐƚϮϵ͕ϮϬϭϵϰ͗ϬϭWD
dŽ͗ƉƐƚĞŝŶ͕ĂǀŝĚ;KdͿфĚĂǀŝĚ͘ĞƉƐƚĞŝŶΛĂůĂƐŬĂ͘ŐŽǀх
Đ͗ƉĐͺĐŽŵŵĞŶƚƐΛũƵŶĞĂƵ͘ŽƌŐ͖>ĂƵƌĞů͘ŚƌŝƐƚŝĂŶΛũƵŶĞĂƵ͘ŽƌŐ
^ƵďũĞĐƚ͗ZĞƋƵĞƐƚĨŽƌƚƌĂĨĨŝĐŝŵƉĂĐƚĂŶĂůǇƐŝƐĨŽƌƚŚĞŽƌĚŽǀĂǀĞŶƵĞͲŽƵŐůĂƐ,ŝŐŚǁĂǇŝŶƚĞƌƐĞĐƚŝŽŶ


$WWDFKHGDUHRXUFRPPHQWVUHJDUGLQJWUDIILFDWWKHLQWHUVHFWLRQRI&RUGRYD$YHQXHDQG'RXJODV+LJKZD\

/LQGD.UXJHU
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COMMUNITY DEVELOPMENT DEPARTMENT - REQUEST FOR AGENCY COMMENT
DEPARTMENT:

Engineering and Public Works

STAFF PERSON/TITLE:

John Bohan, CBJ Chief CIP Engineer & Water Superintendent

DATE:

August 5, 2019

APPLICANT:

Tlingit Haida Regional Housing Authority and Murray Walsh

TYPE OF APPLICATION:

Rezone Request

PROJECT DESCRIPTION:

Proposed rezone request for two parcels totaling 29.45 acres. Parcel 1D060L050010 proposed
rezone from D5 transition (T) to D18; and parcel 1D0501000011 proposed rezone from D5 to D18.
LEGAL DESCRIPTION:

USMS 1069 Kowee Lot 2 & USMS 59 TR A Lucy Lode

PARCEL NUMBER(S):

1D060L050010 and 1D0501000011

PHYSICAL ADDRESS:

Not Assigned

SPECIFIC QUESTIONS FROM PLANNER:
We have received an application to rezone almost 30 acres on Douglas from D5 to D18. The D18 zoning district allows for singleͲfamily and mulltiͲ
family development at a density of 18 units per acre. For more information regarding the varying uses allowed in D5 versus D18, you can find the
Table of Permissible uses here: https://library.municode.com/ak/juneau/codes/code_of_ordinances?
nodeId=PTIICOOR_TIT49LAUS_CH49.25ZODI_ARTII
ITAPEUS_49.25.300DEUS
Please see the attached application and provide your comments to me by Friday, August 16, 2019. CDD has began utilizing a standard form for
receiving comments that will be sent to the Planning Commission – also attached. If you need further information, please do not hesitate to ask.

AGENCY COMMENTS:
No issues with the rezone Ͳ utilities will be future problem with the higher elevations of the potential
development probably being at the limit of available water pressure.
Assume everyone is already aware of the limitation of the single bottlenecked access to Douglas Highway at
Cordova.
Thanks
John Bohan, PE
CBJ Chief CIP Engineer & Water Superintendent
155 S. Seward St
Juneau AK 99801
(907)586-0876 fax 463-2606
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COMMUNITY DEVELOPMENT DEPARTMENT - REQUEST FOR AGENCY COMMENT
DEPARTMENT:

Engineering and Public Works

STAFF PERSON/TITLE:

Autumn Sapp, Business Manager

DATE:

August 1, 2019

APPLICANT:

Tlingit Haida Regional Housing Authority and Murray Walsh

TYPE OF APPLICATION:

Rezone Request

PROJECT DESCRIPTION:

Proposed rezone request for two parcels totaling 29.45 acres. Parcel 1D060L050010 proposed
rezone from D5 transition (T) to D18; and parcel 1D0501000011 proposed rezone from D5 to D18.
LEGAL DESCRIPTION:

USMS 1069 Kowee Lot 2 & USMS 59 TR A Lucy Lode

PARCEL NUMBER(S):

1D060L050010 and 1D0501000011

PHYSICAL ADDRESS:

Not Assigned

SPECIFIC QUESTIONS FROM PLANNER:
We have received an application to rezone almost 30 acres on Douglas from D5 to D18. The D18 zoning district allows for singleͲfamily and mulltiͲ
family development at a density of 18 units per acre. For more information regarding the varying uses allowed in D5 versus D18, you can find the
Table of Permissible uses here: https://library.municode.com/ak/juneau/codes/code_of_ordinances?
nodeId=PTIICOOR_TIT49LAUS_CH49.25ZODI_ARTII
ITAPEUS_49.25.300DEUS
Please see the attached application and provide your comments to me by Friday, August 16, 2019. CDD has began utilizing a standard form for
receiving comments that will be sent to the Planning Commission – also attached. If you need further information, please do not hesitate to ask.

AGENCY COMMENTS:
General Engineering has no code issues with the rezone. But as far as utilities and drainage go, like all
developments they may need to upgrade the existing systems depending on what they propose. This
determination of what that would entail will need to be made from a developer hired engineer.
I’ve included John on the email as I’m not sure if he has more to input.
Thanks,
Autumn Sapp
City and Borough of Juneau
Engineering & Public Works
Business Manager
907Ͳ586Ͳ0917
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COMMUNITY DEVELOPMENT DEPARTMENT - REQUEST FOR AGENCY COMMENT
DEPARTMENT:

United States Forest Service

STAFF PERSON/TITLE:

Mike Dilger, Recreation Resources Planner

DATE:

August 5, 2019

APPLICANT:

Tlingit Haida Regional Housing Authority and Murray Walsh

TYPE OF APPLICATION:

Rezone Request

PROJECT DESCRIPTION:

Proposed rezone request for two parcels totaling 29.45 acres. Parcel 1D060L050010 proposed
rezone from D5 transition (T) to D18; and parcel 1D0501000011 proposed rezone from D5 to D18.
LEGAL DESCRIPTION:

USMS 1069 Kowee Lot 2 & USMS 59 TR A Lucy Lode

PARCEL NUMBER(S):

1D060L050010 and 1D0501000011

PHYSICAL ADDRESS:

Not Assigned

SPECIFIC QUESTIONS FROM PLANNER:
We have received an application to rezone almost 30 acres on Douglas from D5 to D18. The D18 zoning district allows for singleͲfamily and mulltiͲ
family development at a density of 18 units per acre. For more information regarding the varying uses allowed in D5 versus D18, you can find the
Table of Permissible uses here: https://library.municode.com/ak/juneau/codes/code_of_ordinances?
nodeId=PTIICOOR_TIT49LAUS_CH49.25ZODI_ARTII
ITAPEUS_49.25.300DEUS
Please see the attached application and provide your comments to me by Friday, August 16, 2019. CDD has began utilizing a standard form for
receiving comments that will be sent to the Planning Commission – also attached. If you need further information, please do not hesitate to ask.

AGENCY COMMENTS:
Hi Laurel, thank you for including us as a neighboring land manager for agency comments. As a recreation
manager for the Forest Service, I don’t have any concerns, however, I’ve also forwarded this to our folks in Lands
and also for Special Uses. If they have any concerns they will respond to you.
Mike Dilger
Recreation Resources Planner
Forest Service
Tongass National Forest
p: 907-789-6228
f: 907-586-8795
mike.dilger@usda.gov
8510 Mendenhall Loop Road
Juneau, AK 99801
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Kathy and Doug Blanc
3003 Foster Avenue
Juneau, Alaska 99801
September 2, 2019
To: Juneau Planning Commission Laurel Christian, Planner, and Alexandra Pierce, Planning Manager
Re: Comments on Anderson/THRHA Zone Change Application Case #AME2019-0010
Thank you for the opportunity to comment on this rezone. We are opposed to this zone change
application.
The requested zoning changes would grant authority to build up to 530 new units. The current owner/
applicant Anderson is attempting to sell his property pending a D-18 designation that would make it
more valuable. However, any new owner would not be bound by any previous development plan, so the
CBJ must base its analysis on the impact of the total units allowed under the D-18 designation.
A “D-18” designation could more than double the number of existing housing units currently accessed
by Cordova Street and potentially add 1,000 additional drivers using Cordova as the only access.
Our family has lived on Foster Avenue for 17 years. We have commuted to work and school by car,
bike, motor scooter and on foot.The Cordova/Douglas Highway intersection is currently challenging for
both pedestrians and drivers. It would be completely congested and unsafe if the number of drivers on
the street were to double.
If a driver is entering Douglas Highway from Cordova, line of sight to the south is partially blocked by an
electrical-line pole. The intersection has inadequate crosswalk controls (orange flags). A city bus stop
and Juneau Public Schools bus stop are directly across the Douglas Highway intersection, as is the
entryway to a highly-trafficked business (Breeze Inn). The steep grade of Cordova street makes it
hazardous in winter when its surface is snowy and/or icy. All of these factors make for difficult driving
with traffic at current levels.
The Cordova/Douglas intersection has been proven hazardous to pedestrians. Pedestrians holding
orange flags are not enough to stop drivers traveling on Douglas Highway. This crossing is very high
use, particularly by families with small children accessing bus stops and the Breeze Inn.
While the Cordova/Douglas Hwy intersection is dangerous for adults who are seated in 3,000-pound
cars, it is REALLY dangerous for children who have to cross the street in bad weather to reach the
school bus stop. School buses do not go up Cordova Street.Children must walk down Cordova and
cross the intersection. Increased traffic on Cordova will only make this school bus stop crossing more
perilous. If the size of our neighborhood were doubled by adding hundreds of units at the top of
Cordova, it would certainly be a completely unsafe crossing for children.
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For the reasons listed above, an analysis of access and traffic impacts on the neighborhood down
to Douglas Highway and Douglas Highway should be done as part of this application process. The
fire department should make a determination of how emergency services would be impacted.
CBJ should consider Douglas Island infrastructure as a whole before approving rezoning for additional
large developments.
With a current rental vacancy rate of 6%, a number of multi-family housing projects in the pipeline, and
a stagnant population, there is no good reason to rezone this land for multifamily housing.
We request that the Planning Commission deny this joint rezone application and confirm the CBJ
Comprehensive Plan’s designation of the neighborhood east of Cordova St toward Douglas as a D-5
neighborhood.
Additionally, this joint application and other recent developments suggests that it is time for
CBJ to consider the carrying capacity of Douglas Island as a whole, including a comprehensive
analysis of access and public safety, before this rezoning application or any other
developments are approved.

Sincerely,
Kathy and Doug Blanc
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Laurel Christian
From:
Sent:
To:
Subject:

Christopher Bourque <ebcb@acsalaska.net>
Friday, August 30, 2019 1:16 PM
Laurel Christian
Rezoning of Cordova properties

Follow Up Flag:
Flag Status:

Follow up
Flagged

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS

We, Christopher and Estela Bourque, would like to submit the following comments regarding
the proposed rezoning of the Cordova properties:
1. Traffic congestion at the Cordova/Douglas Highway intersection. The addition of 100 to
300 properties, plus the Merritt properties that are currently being developed above Jackson,
would increase the volume of traffic significantly with only one access road available to
Douglas Highway. This issue would be particularly critical if there was ever any kind of
emergency that required some kind of evacuation process in a limited amount of time. The
morning traffic congestion is already a difficult process, as is trying to leave the neighborhood
during the evening rush hour.
Another factor that needs to be considered is the amount of construction related traffic. We
have already endured several years of constant traffic during the summer as the water
infrastructure was upgraded in addition to other projects.
At a minimum, the density amount of further development should be considered a factor with
regards to the traffic issue. However we think that given the increase in density of
population, there should be at least two access points in and out of the neighborhood.
2. Our other major concern is how the development of these projects, especially the
Anderson parcel, would impact the topography and movement of the land. We live just
beyond the edge of the Anderson property and are aware of past exploratory mining shafts
along the hillside. From our house and further up on Pioneer Ave. there have been landslides
which caused some flooding on the street and backyards due to heavy rains in conjunction
with the old drainage shafts rupturing. In addition, the previous Goodwin and Merritt
projects seemed to change the flow of water down the hill. So it seems that this particular
issue also needs to be taken into account.
Given the extent and potential impact of these developments, the entire neighborhood should
have been contacted because of the traffic issue and the fact that these developments will
have a significant effect on everyone living here.
1
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After attending the meeting, we agree with others that rezoning
properties before all the mitigating factors are taken into
consideration, does not seem like the best approach to city
planning. A more comprehensive approach that takes into account
the various mitigating factors (density, traffic issues, emergency exits
and services, and topography) prior to redetermining the zoning
status would be more effective.
Thank you for allowing us to submit these comments for your
consideration.

2
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From:
Sent:
To:
Subject:

Dick Callahan <harborsealpress@gmail.com>
Tuesday, September 03, 2019 4:42 PM
PC_Comments
comment on proposal to change 30 acres above Cordova from D-5 to D-18

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
To the Planning Commission,
Attention: Laurel Christian
Dick Callahan here. Juneauite since 1982. Have lived on the corner of Foster and Cordova since 1999. Thankyou for providing information and for this opportunity for comment on rezoning about 30 acres above Cordova
Avenue.
Count me among those who strongly condemn this proposed change to increase density from D-5 to D-18.
The present owners of these two parcels bought the lands knowing they are zoned D-5. Well and good. They
are allowed to build up to 147 units on the combined two lots. But now they want a zoning change that would
allow them to build 530 units. We in the neighborhood are being asked to comment on that rezoning requested
by owners who claim to have no firm building plans and who could, if the change were approved, turn around
and sell their parcels to someone planning to build the maximum density.
Look at it this way,
If I were to go to the city to request a building permit, they'd ask to see my plans. If I said, "I don't have any.
Just give me a permit and I'll figure it out." I would expect to be laughed out the door. Now here's a proposal to
build hundreds of units above a single street that drains multiple high density complexes like Cedar Park, and
several apartment complexes, plus Nowell, Foster, Cordova, and Pioneer Avenues. As things stand now, cars do
30-40 mph on the hill and at the bottom it's challenging to get out of Cordova onto Douglas highway, especially
in winter when the road is icy and it's dark. There is no traffic light. Several people have been hit at that
intersection trying to cross and, a few years ago, a woman was tragically run over and killed there.
If City Planning approves 500 or 600 or 700 more cars on Cordova every day, plus construction, garbage
trucks, snowplows, and all, without providing and alternative route and naming other plans like speed bumps, to
control all the extra traffic, more injuries and perhaps fatalities, will result and the city will deservedly be
named in ensuing lawsuits.
Before any rezoning is even considered, the owners of these parcels should sign an agreement, and provide
security, to bear the cost of an access road down the north side of Kowee Creek to relieve pressure rezoning will
cause.
Sincerely,
Dick Callahan, 3321 Foster Ave. Juneau, 99801

1
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From:
Sent:
To:
Subject:

Kathryn Callahan <kacallahan85@gmail.com>
Tuesday, September 03, 2019 4:43 PM
PC_Comments
Re: D5 to D18

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS

I am a resident living at 3321 Foster Ave, Juneau AK and am responding to the proposed change of the
land owned by Lonnie Anderson and Tlingit and Haida Housing Authority. I attended the informational
meeting at the Douglas Library. It is my opinion that the change from D5 to D18 in both of these
properties would have a negative impact on the neighboring areas. My greatest concern for this is that
there was no plan developed and presented by either property owner for the use of the property but
they would like the opportunity to develop at greater concentration. I object to the concept that we
would be asked to weigh in on the impact of a proposed use without a firm plan. I would ask the
Planning Department to defer the approval of this until the property owners present a plan that can be
reviewed to truly assess the impact to the neighboring areas as it relates to health, safety and most
importantly traffic access on Cordova St.

Sincerely, Kathryn Callahan

1
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From:
Sent:
To:
Subject:

greg capito <gregcapito@hotmail.com>
Tuesday, August 20, 2019 2:42 PM
PC_Comments
Rezoning West Juneau

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS

Sent from Mail for Windows 10
The proposed zoning change of land above Cordova and Foster streets in West Juneau is a bad idea. I have lived for 40
years on Nowell Ave and watched the CBJ approve housing projects without consideration of their impact on traffic
volumes and flow where Cordova meets the Douglas Highway.
As a result of these oversights, the traffic congestion at this intersection has increased to the point where public safety
is an issue. Especially at this time of year, many school kids make their way down Cordova Street to catch their buses.
The intersection is now more dangerous than ever for these kids and other pedestrians.
This proposed zoning change and subsequent high density development will make this problem even worse. So stop this
project in its tracks and say no to the zoning change because public safety is at risk.

1
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3211 Pioneer Avenue

Juneau, AK 99801
August 31, 2019
To: Juneau Planning Commission and CBJ Planning Staff

Subject: Comments on Anderson/THRHA Zone Change Application: Case #AME2019-0010
Dear Commissioners and Staff:
We are owners of the residence at 3211 Pioneer Avenue located on Lot 4 Block C, Channel
Heights Subdivision. We built our house in 1982 and were the second house to be built in
the subdivision. This was 37 years ago. Since building we have seen approximately 75
houses constructed along Pioneer Avenue and in the Blueberry Hills area. The
neighborhood has undergone an orderly progression and represents the results of good
planning and foresight.
The approval of zone changes by the Anderson/THRHA Application #AME2019-0010 will
negate what to date has been an orderly process of construction in the neighborhood. If the
zone change application is approved there is a potential for over 530 additional units to be
built in the 29.45 acres of the application area. This would mean up to 378 new multifamily units in the (THRHA) 21-acre parcel to the west of Cordova Street., and up to 152
new, multi-family units in the 8.5 acres behind Pioneer Avenue (Anderson parcel).
Regarding the Anderson parcel, this would entirely change the character of our Pioneer
Avenue (and streets above) neighborhood, which has been established since 1982, and
earlier than that as an extension of the Foster Avenue and Nowell Avenue neighborhood.
We feel that it is wrong to destroy the character of a neighborhood in this way when there is
alternative ample space in Juneau to build multi-family housing neighborhoods. This
disruption of the single-family home zoning is not compatible with the existing homes and
should not be approved by the Commission.
Presently all of West Juneau area (including the proposed Anderson/THRHA zoning change
area) accesses the Juneau-Douglas highway via Cordova Street. This single access point
has created a traffic nightmare. During key traffic times excessive waiting times occur for
those attempting to exit Cordova Street via a left-hand turn. The addition of a significant
number of cars from the proposed 530 units without adding alternate access streets in the
area, is not in the best interest of the area residents and creates a safety hazard. The
additional traffic added to the area is a reason alone to disapprove the proposed zoning
change.
At the general information meeting on the zoning change held August 20, 2019, the
Anderson representative acknowledged to the group that there was a problem with the
single access outlet of Cordova Street and stated that in the future there might need to be a
stop light installed at the intersection. On Friday, August 30, 2019 a temporary traffic light
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was installed by the construction company working on the Douglas Highway replacement of
underground utilities. Attached is a copy of a picture taken at 4:47 PM on that date at the
Cordova intersection while the light was stopping traffic movement. The photo reveals that
after just 10 cars are halted, there is blockage of the round-about turning circle and thus
total stoppage of all traffic, including North Douglas vehicles attempting to enter the roundabout and vehicles crossing the bridge en-route to the round-about. This readily shows
that the solution for the Cordova Street intersection is not a stop light.
In conclusion, the commission should disapprove the applicants’ request for zoning
changes. The zoning changes are not compatible with already constructed single-family
homes on Pioneer Avenue and the adjacent neighborhood. Further, the applicants should
be directed to provide a traffic impact study for their proposed projects before the
Commission considers any zoning change. Additionally, since the zoning changes are to
allow for high-density units, the maximum number of units allowable in the 29.45 acres
should be used in this study. Maximum number of units that can be constructed in the
area should be The standard, since once any zoning change is made, the applicants or
future owners of the parcels can build up to the maximum units allowed.

Respectfully submitted,
/s/ Robert D. Carnes
______________________________
Robert D. Carnes

/s/ Patricia A. Carnes
_________________________________
Patricia A. Carnes

Attachment 1: Picture of temporary traffic light at Cordova Street (8/30/2019)
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September 2, 2019
To: Juneau Planning Commission
Laurel Christian, Planner
Alexandra Pierce, Planning Manager
From: Ray and Carol Collins
3251 Pioneer Avenue
(907) 723-3769 Ray (907) 723-9474 Carol
rcollins@gci.net cjcollins77@yahoo.com
Re: Comments on Anderson/THRHA Zone Change Application
Case #AME2019-0010
This co-application by the Tlingit Haida Regional Housing Authority (THRHA) and
Lonnie Anderson seeks to increase the number of housing units on a total of
29.45 acres from its current zoning of D5 (Anderson) and D5 T D18 (THRHA) to
D 18 multi-family from single-family dwelling. The CBJ Planning Commission
should deny the application and maintain the existing D-5 zoning.
Points of Concern:
Following the August 20, 2019, presentation by CBJ Community Development
staff detailing the application and process, there was a summary given by the coapplicants. Comments by the applicants, coupled with the narrative of their zone
change application, leads us to draw the following conclusion: An individual
owner/developer (Mr. Anderson) desires to increase population density, Cordova
street traffic, and alter the character of a neighborhood for purpose of thwarting
challenging and expensive development of single family residences wherein he
would be unable to make a profit.
This is evidenced by Paragraph 2 of the Application narrative in which it is stated,
“This means that the development that would be served by this road extension
has to be substantial enough to pay for the road as well as site preparation that

Case #AME2019-0010
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will also be more expensive than typical because of terrain. Single family or
duplex development will not be enough.”
THRHA stated they have no current plans for development; however, a cost share
of costly extension of Cordova Street was of financial interest.
Of particular interest is the understanding of a desire of Mr. Anderson to sell his
property pending a D-18 designation whereby increasing its value.
• Zoning Change inconsistent with CBJ Comprehensive Plan
If approved, the rezoning would increase the number of housing units on the two
parcels owned by THRHA and Anderson from 147 (D-5 level) to 530 (D-18 level).
Single family residence would change to multi-family and other designated uses
including, but not limited to, ‘light’ manufacturing.
The urban ‘low’ density zoning (D5) which covers the entire West Juneau area was
a prime consideration for many whom undertook substantial financial investment
in either purchasing lots for construction or buying existing homes in the area.
The effects of the zoning change being proposed would be inconsistent with the
CBJ’s existing Comprehensive Plan which noted the need to protect the character
of existing neighborhoods. This ‘protection’ is to include minimizing intrusion of
heavy traffic on streets, parking congestion, noise, loss of privacy to name but a
few factors. Several of these elements will occur with approval of the
THRHA/Anderson rezoning application.
• Traffic increase and safety
The applicants identified that the ‘‘key to development of both parcels is road
access and that the most likely option is to extend Cordova Street upwards’’. No
other options were noted as being considered yet the CBJ zoning maps for the
THRHA parcel includes a ‘condition’ for the transition to include water, sewer and
the construction of a Kowee Creek bridge by the developer. (1986 West Juneau
Traffic Impact Study)

Case #AME2019-0010
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The applicant also noted that, “Any new development will add traffic to the
existing streets but they all operate freely now. The only exception is the
Cordova/Douglas Highway intersection morning commute and this operates
rather well because of the neighborly manners of Douglas drivers.”
Relying on good mannered neighbors is an optimistic presumption and a poor
method for a city to meet a core responsibility to manage traffic for safety and
streets for access. Cordova Street currently carries traffic from a number of
streets (Blueberry, Pioneer, Foster, Nowell, Coogan Complex, Cedar Park
Complex) and increased development in the area has exacerbated both the
volume and speed of traffic. The grade of steepness of the street has been
complicit in a number of accidents as it terminates on a highly trafficked highway.
The proposal submitted by the applicants to extend the grade of Cordova
approximately 200 feet upwards would further worsen the situation.
• CBJ should comprehensively examine infrastructure needs prior to any
rezoning
Comments during the August 20, 2019, community meeting generated a great
deal of concern regarding the impact to traffic both on Douglas Highway and
Cordova Street. A co-applicant’s representative observed that a traffic signal at
the bottom of Cordova street may be necessary. The CBJ and DOTPF should
comprehensively examine possible infrastructure needs. Specifically, how traffic
signals on Douglas Highway will effect traffic flow on the roundabout and Douglas
bridge based on guidelines contained in the Manual on Uniform Traffic Control
Devices.
Altering existing low density zoning classifications, and waiting until ‘development
stage’ to identify any needed infrastructure, would be out of sequence. One
should occur before the other and before approval of the THRHA/Anderson
application as well as other requests for D18 zoning in the area.
• Engineering should be required prior to rezoning
Applicants have included in their development scenarios mention of the “rough
terrain”, “steep terrain”, and “too steep” terrain. There have been numerous
incidences of CBJ approved developments which have resulted in bordering

Case #AME2019-0010
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property being effected by erosion and other water drainage issues. All residents,
particularly downhill residents, have a rightful concern that engineering of a
housing or commercial development in their neighborhood be performed PRIOR
to approval.
Summary
No justification to change existing zoning
The CBJ Planning Commission has previously considered and identified the
Douglas Bench Road Corridor as Urban Low Density Residential. The acreage in
consideration for rezoning is currently zoned D5. Although the stated purpose of
the joint applicants is laudable to enable affordable multi-family development;
there is no justifiable reason to change this zoning. Inability of a property owner
to make a profit from a property that is difficult to develop should not be a factor
the CBJ utilizes to change thoughtful, deliberative community planning and
established neighborhoods.
Multi-family housing need is currently being met by permitted or under
construction development and there is adequate D18 zoned area
According to the Spring 2018 CBJ Community Development Permit Center News,
“Juneau has recently experienced a spurt of multi-family development growth,
likened to that occurring in the mid-90’s. Over the past 5 years, Juneau has
added 473 condos and apartments to its housing stock. This development has
been a healthy mix of senior living, market rate, and affordable rate units.”
According to the CJB Lands and Resources Department, there have been a
total of 540 multi-family units permitted in the past nine years
There appears to be a healthy level of multi-family housing currently permitted or
underway considering that the U.S. Census Bureau estimates “expected slow
growth” for the Juneau area.

Case #AME2019-0010
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A comprehensive analysis of housing density and traffic should occur prior to
any further rezoning
A comprehensive examination of the effects of increasing population and housing
density along Douglas Highway south of the bridge and West Juneau should occur
prior to approval of applications for high density expansion. The State
Department of Transportation and Public Facilities should be a partner in this
examination before any approval for future development.
Thank you for your consideration of these comments and concerns.

Case #AME2019-0010
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September 1, 2019
To:

Juneau Planning Commission
Laurel Christian, Planner
Alexandra Pierce, Planning Manager

From: Lin Davis
3099 Nowell Ave
Juneau, AK 99801
molin@gci.net
907-586-4111
Re:

Comments on Anderson/THRHA Zone Change Application
Case #AME2019-0010

I have been a Nowell Avenue homeowner since 1995. I love this quiet friendly
neighborhood. And I love walking to town and leaving our car at home. I have 4
concerns about the re-zone application.
1. I wonder about the traffic impact and safety diminishment for drivers
and pedestrians if 500 or up to 1000 more drivers have to use Cordova
Street to exit our area.
After 23 years of being a daily driver and also a pedestrian at the Cordova
Street/Douglas Highway intersection, I think a rezone to D-18 will add
unsafe and unfeasible traffic loads to Cordova. As a driver, it is often very
difficult to pull out safely onto Douglas Highway, left or right, and not just at
commute times. I often find I have to pull a fast one to ever get out.
The drivers coming out of the roundabout accelerate through the Cordova
intersection, and we have friends who have had life-changing collisions
trying to pull out. Because of the acceleration, it is hard to judge how fast cars
are coming.
A lot of drivers turn right at the bottom of Cordova. Unfortunately they block
the view for those turning left toward the bridge. Many right-turn drivers
unfortunately do not let left-turners go first before pulling up to scan the
Doug Highway traffic. Left-turners are doubly delayed. Pressure builds.
With the exception of morning commute, and despite a 30mph slow-down
sign, drivers coming both directions on Douglas Highway tend to speed up at
the Cordova intersection. This adds to pressure and danger for those pulling
out of Cordova.

1
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The line of traffic coming from downtown Douglas in the morning stretches
farther than I can ever see. Having to feather in 300 or 500 or 1000 more
vehicles seems unworkable.
Additionally, given the high volume of pedestrian traffic, the
Cordova/Douglas Hwy is currently a very dangerous intersection. Adding
many more adult and child pedestrians will also impact this intersection and
its safety.
Several types of pedestrian lights have been tried at the Cordova crosswalk.
Sadly we still had a young mother killed a few years ago. Many walkers don’t
use the flags, Many do not purchase reflective bright clothing for visibility.
And it is not safe to cross Douglas Hwy at the roundabout. As a pedestrian I
have barely missed being hit many times in the roundabout. Drivers merging
into the roundabout are not really watching for peds. Very often the brakes of
several cars squeal as the car in front notices me waiting at the roundabout
crosswalk and stops suddenly. Unfortunately cars behind are enjoying a
successful merge and centrifugal force and appear not alert for peds.
I will no longer cross at the roundabout and am forced to use Cordova
crosswalk.
2. Second, winter snow and ice bring additional traffic and safety concerns
to Cordova Street.
Our area is a special icy zone and road conditions get super slick as the cold
air moves down the neighborhood slope. Nowell and lower Cordova become
exceptionally icy. Cordova is often closed to the city bus. And school buses.
CBJ valiantly scrapes and chemically treats Cordova but I often worry about
my 4WD with studs safely getting up the hill to make a left hand turn onto
Nowell. If I have to stop my uphill motion for downhill traffic, I have become
stuck. Cars without 4WD or studs easily spin out and get stuck, blocking
everyone. Emergency vehicles get blocked.
Adding 500 more cars coming downhill on ice, means more stuck and
sideways vehicles, and harder left turns onto Nowell and Foster.
Adding 500 or 1000 more drivers to this icy street seems unsafe and unwise.
I notice that many residents in multifamily housing do not have 4WD/studs.
Many Cordova area residents, including school kids, walk down the equally
icy sidewalk to catch buses on Douglas Highway. For many years I have taken
the bus to work and fallen on that sidewalk despite wearing spikes. Not all
kinds of grippers are really able to handle the extremely icy downhill surface.
CBJ has improved the Cordova sidewalk scraping but it still remains a
2
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dangerous descent. I and other walkers have had to walk in the street to
safely get down to the busses. We become a hazard to all drivers, especially
those without 4WD/studs.
The applicant acknowledged that their “new development will add traffic to
the existing streets but (said all streets) operate freely now.” I strongly
disagree based on my 24 years of experience as a Cordova driver and
pedestrian.
The 8/30/19 letter from David Epstein, a DOT Regional Traffic and Safety
Engineer, to CBJ expresses concern about the D-18 rezone and “additional
housing development…generating significant amounts of traffic.”
From my lay perspective I would say the applicant has not adequately
analyzed the traffic and safety impact of their rezone on Cordova Street and
its drivers and pedestrians.
3.

My third concern: given Douglas winds and the history of Douglas fires,
I worry about our current ability to evacuate our neighborhood or parts
of it in the event of an emergency.
Clearly, the impact of adding 500-1000 more drivers to our Cordova Street
does not seem to have been adequately analyzed by the applicant.

4.

I agree with neighbors who advocate for CBJ Planning Commission to
reject D-18 for the Anderson parcel.
Retaining D-5 for the Anderson lands will protect the long-standing character
of our neighborhood. Many of us walk out of our homes and daily head up the
Dan Moller trail. Sounds like Anderson will change this but retention of D-5 is
very important.
Hopefully a traffic study and comprehensive review of Douglas Island and its
living spaces and safe road access will be performed before a hasty for-profit
land development project takes over our neighborhood. As longtime
residents we definitely feel some glare from Dr. Anderson’s profit motif.
I think THRHA’s D-18 project will need a new access road from some part of
Douglas Highway.
Thank you for considering these points.
Lin G. Davis
molin@gci.net
586-4111
3
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August 31, 19
To:

Juneau Planning Commission
Laurel Christian, Planner
Alexandra Pierce, Planning Manager

From: Nancy and John DeCherney
3195 Pioneer Avenue
nancydecherney@mac.com
907 723-8283
Re:

Comments on Anderson/THRHA Zone Change Application
Case #AME2019-0010

Changing the zoning as requested in this application is not a good idea at this time. We
recommend against approval until serious issues regarding access and long range planning for
Douglas Island are resolved.
1) Already it is concerning to see the number of multiplex housing units being built along
Douglas Highway and up Cordova, with a single bridge and a two-lane road as the only
access to and from the island.
2) Cordova is the only road out of the Blueberry Hills/West Juneau area now and it can be
pretty challenging. It is steep, can be icy (several near misses nearly sliding through the
intersection even in low gear and with good tires) and has a fairly unprotected
intersection with Douglas Highway. There are often children on the hill (just had a little
guy come streaking down on the sidewalk on his bike – he did stop in time – but it
scared me, in any case. What if he hadn’t?), in the winter people walk in the street
because the sidewalk is full of snow and on more than one occasion I’ve seen people slip
and fall flat. It, as it exists, is probably not up to the challenge of doubled population
using it regularly – and although Mr. Walsh assured us that it is unlikely that the full
number of allowed units would or even could be built, there remains that potential for
that to be the case.
•

In fact – if some of the land is unbuildable, as the bit right behind our property
seems, why rezone it to an unrealistic level?

Providing additional access to the area seems necessary before adding population, more
than just extending Cordova.
Is it time to look again at a second bridge?
3) We have concerns about drainage and slope stability, probably unfounded, but when
the Pioneer area was starting to be built up, homes on Nowell flooded. Ensuring that
drainage for the area is adequate needs to be ensured before significant development
takes place.
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4) West Juneau is a charming neighborhood as it exists with D-5 zoning. It is close to town,
has great views, is walkable, usually quiet, and overall a wonderful part of the
community. Increasing the density, if not carefully thought out, will change the
neighborhood significantly. Hopefully, amenities such as parks or playgrounds would be
included, along with increased access to and from the area.
While ordinarily, we favor people being able to do what they need to do with their property,
until the area has improved access that can sustain the potential increase in population, we ask
that this application be denied.
It is time for a much larger conversation about the vision for Douglas Island and the
infrastructure needed to sustain the growth safely.
Thank you.
John and Nancy DeCherney

Attachment D - Public Comments Received Through September 23, 2019

Packet Page 205 of 462

From:
Sent:
To:
Cc:
Subject:

Epstein, David B (DOT) <david.epstein@alaska.gov>
Friday, August 30, 2019 9:00 AM
Linda Kruger
PC_Comments; Laurel Christian
RE: Request for traffic impact analysis for the Cordova Avenue-Douglas Highway
intersection

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
Dear Ms. Kruger and Mr. Gnass,
Thank you for your email regarding the intersection of Cordova Street and Douglas Highway.
DOT&PF is aware of the rezoning request currently under consideration by the City and Borough of Juneau (CBJ)
Planning Commission. I share your concern that additional housing development on the scale proposed will generate a
significant amount of traffic.
In your email, you recommend that Cordova Street be considered for a traffic impact analysis (TIA) and suggest that
construction of a traffic signal at the Cordova Street – Douglas Highway intersection may not be appropriate given the
proximity of the Douglas Island roundabout.
The DOT&PF position moving forward will be that it is the developer's responsibility to perform a traffic impact
analysis. The study will need to identify alternative remedial measures to mitigate the impact of increased traffic upon
state right‐of‐way (i.e., Douglas Highway). The study will need to be performed by a competent licensed professional
engineer. CBJ imposes a like requirement. We will review the TIA and ensure it meets DOT&PF standards. Presumably,
CBJ will want to know how the developer plans to mitigate impacts to Cordova Street and the adjacent municipal road
system. I expect that if a TIA is needed, it will be a team effort involving all three parties.
DOT&PF and CBJ have similar criteria for requiring a TIA. Per Chapter 49.40.300 of the CBJ code, a TIA shall be required
when " ... a development (is) projected to generate 500 or more average daily trips (ADT)." Chapter 1190.4(10) of the
Alaska Highway Preconstruction Manual requires the proponent to undertake a TIA "(w)hen the volume of traffic
(generated by a development) is expected to exceed 100 vehicles during the peak hour." 500 housing units will likely
create a situation that requires a TIA per both guidelines.
To be clear, DOT&PF's TIA criteria pertains to driveways, not streets or highways. However, given that Cordova Street is
(1) the only current access point to/from the proposed development and (2) it intersects Douglas Highway, it stands to
reason that most of the generated traffic will travel through the intersection. In essence, Cordova Street functions as a
driveway connecting Douglas Highway with the development.
I expect that the TIA will consider a traffic signal as one option. As you point out, the resultant short distance between a
signal and the Douglas Island roundabout may preclude its effectiveness as a mitigating measure. I am confident that
the study will come to a definitive conclusion on the matter.
I appreciate the time you took to advise me of your concern. Do not hesitate to contact me if you have further
questions. I look forward to working with the community and CBJ toward a satisfactory conclusion.
Best regards,
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David B. Epstein, P.E.
Regional Traffic and Safety Engineer
Alaska DOT&PF – Southcoast Region
(907) 465‐4483 desk // (907) 209‐7995 cell
Email: david.epstein@alaska.gov
Error! Filename not specified.

From: Linda Kruger <lindalaska2003@gmail.com>
Sent: Thursday, August 29, 2019 4:01 PM
To: Epstein, David B (DOT) <david.epstein@alaska.gov>
Cc: pc_comments@juneau.org; Laurel.Christian@juneau.org
Subject: Request for traffic impact analysis for the Cordova Avenue‐Douglas Highway intersection

Attached are our comments regarding traffic at the intersection of Cordova Avenue and Douglas Highway.
Linda Kruger
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From:
Sent:
To:
Cc:
Subject:

Epstein, David B (DOT) <david.epstein@alaska.gov>
Friday, August 30, 2019 8:55 AM
stanandamy@aol.com
PC_Comments; Laurel Christian
RE: Request for Traffic Impact Analysis - Cordova/Douglas Highway

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
Dear Mr. and Mrs. Lujan,
Thank you for your recent email regarding the intersection of Cordova Street and Douglas Highway.
DOT&PF is aware of the rezoning request currently under consideration by the City and Borough of Juneau (CBJ)
Planning Commission. I share your concern that additional housing development on the scale proposed will generate a
significant amount of traffic.
The Cordova Street ‐ Douglas Highway intersection is currently operating at reduced levels of service (LOS) during
morning and afternoon peak hours. LOS is measured in terms of seconds of delay per vehicle, on a scale from LOS A
(minimal delay, an average of 10 seconds or less per vehicle) to LOS F (unacceptable delay exceeding an average of 50
seconds per vehicle). I modeled the intersection using the most recent traffic volume data available. The left turn
movement from Cordova Street onto Douglas Highway was determined to be operating at LOS D in the morning
(average 25.5 seconds of delay) and LOS E in the afternoon (average 36.6 seconds of delay). Absent
modifications/improvements to the adjacent road system, additional traffic loading will cause higher delay.
In your email, you specifically request that DOT&PF comment on the proposed rezone and initiate a traffic impact
analysis for your neighborhood.
We have provided input to CBJ on the matter and will continue to do so as it progresses through their review process.
The DOT&PF position moving forward will be that it is the developer's responsibility to perform a traffic impact analysis
(TIA). The study will need to identify alternative remedial measures to mitigate the impact of increased traffic upon
state right‐of‐way (i.e., Douglas Highway). The study will need to be performed by a competent licensed professional
engineer. CBJ imposes a like requirement. We will review the TIA and ensure it meets DOT&PF standards. Presumably,
CBJ will want to know how the developer plans to mitigate impacts to Cordova Street and the adjacent municipal road
system. I expect that if a TIA is needed, it will be a team effort involving all three parties.
DOT&PF and CBJ have similar criteria for requiring a TIA. Per Chapter 49.40.300 of the CBJ code, a TIA shall be required
when " ... a development (is) projected to generate 500 or more average daily trips (ADT)." Chapter 1190.4(10) of the
Alaska Highway Preconstruction Manual requires the proponent to undertake a TIA "(w)hen the volume of traffic
(generated by a development) is expected to exceed 100 vehicles during the peak hour." 500 housing units will likely
create a situation that requires a TIA per both guidelines.
To be clear, DOT&PF's TIA criteria pertains to driveways, not streets or highways. However, given that Cordova Street is
(1) the only current access point to/from the proposed development and (2) it intersects Douglas Highway, it stands to
reason that most of the generated traffic will travel through the intersection. In essence, Cordova Street functions as a
driveway connecting Douglas Highway with the development.
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I appreciate the time you took to advise me of your concern. Do not hesitate to contact me if you have further
questions. I look forward to working with the community and CBJ toward a satisfactory conclusion.
Best regards,
David B. Epstein, P.E.
Regional Traffic and Safety Engineer
Alaska DOT&PF – Southcoast Region
(907) 465‐4483 desk // (907) 209‐7995 cell
Email: david.epstein@alaska.gov

From: stanandamy@aol.com <stanandamy@aol.com>
Sent: Wednesday, August 28, 2019 10:14 AM
To: Epstein, David B (DOT) <david.epstein@alaska.gov>
Cc: pc_comments@juneau.org; Laurel.Christian@juneau.org
Subject: Request for Traffic Impact Analysis ‐ Cordova/Douglas Highway
Mr. Epstein,
We are writing to express concern about traffic safety at the intersection of Cordova Street and Douglas Highway. This
intersection has been hazardous since we moved to the west Juneau neighborhood 11 years ago. Hazards have
increased with the recent multi-family development at the top of Cordova Street.
Now, a further rezone has been requested, which could more than double the load on Cordova Street (Anderson and
Tlingit Haida parcels, to be considered by the CBJ Planning Commission on September 24). Your office has been asked
to comment on the proposed rezone.
We urge you to comment on the proposed rezone and to initiate a traffic impact analysis for our neighborhood before
additional fatalities result.
Specific Concerns About Traffic Safety on Cordova Street
Cordova Street is steep and becomes very slippery during the winter, so much so that city buses are redirected during the
winter months and school buses do not come up Cordova Street at all. On several occasions, we have slipped onto the
highway from Cordova Street and have frequently observed other cars slipping due to icy conditions. We have good tires
but not all drivers do!
The sidewalk on Cordova is poorly maintained in the winter, creating hazards for pedestrians which include kids walking
to the school bus stop across the highway. The result is that kids and adults frequently walk on the icy road, often with
poor footwear. We have seen and stopped to help pedestrians who've fallen on the street. At the highway intersection, a
driver on Cordova looking right to assess traffic (around a large utility post) when it is dark outside, can easily miss seeing
pedestrians, including kids crossing the highway. Many do not bother to use the orange flags.
Conditions at the Cordova/Highway intersection become particularly hazardous at 7:30 AM, during Juneau's morning
commute. At that time, drivers coming from Cordova can only access the highway when friendly bridge-bound drivers
waive them in. This neighborly situation is less likely to suffice if additional multi-family housing (with the potential for over
500 units, more than doubling the current load) results in a large increase in the number of cars! Also, the dangers of the
icy road and the potential hazard pedestrians accessing the bus stop will be compounded.
Thank you for your consideration,
Stan and Amy Lujan
3145 Pioneer Avenue
907-209-9713
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Laurel Christian
From:
Sent:
To:
Subject:

normafleek@gmail.com
Saturday, August 24, 2019 8:09 AM
Laurel Christian; PC_Comments; david.epstein@alaska.gov
RE: AME2019 0010 Neighborhood Meeting Follow-Up & Further D18 Development on
Douglas Island

Follow Up Flag:
Flag Status:

Follow up
Flagged

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
Good Morning Laurel –
Thank you for the presentation of understanding held on Tuesday, August 20, 2019 by the City Planning representatives.
It was very helpful and raised many challenges for the Island. My family has lived on Douglas Island since 1960 and we
have been privileged to watch the Island grow throughout this time. Growth and multi‐family dwellings now put the
Island at risk as we have only the Douglas Highway and the Bridge for daily travel and exiting the Island. This puts a
hardship on all those commuting to and from Juneau, and is of considerable danger when there are emergencies.
When the regional zoning was put into play we had at the time Douglas Highway and the bridge. That has not changed.
Yet, the density has changed on the Island as you all are aware. The consideration of a second crossing placed further
north on the Island will not eliminate or reduce the density of traffic south of the bridge, nor north of the bridge to a
certain point. The funnel is backing up at critical hours of the day and becoming even more of a challenge when exiting
Cordova Street. Any plan to move the exiting further north to Douglas Highway would not be a complete solution when
trying to exit the Island as all traffic will still go through the round about to the only exit in existence to the Island.
The challenge to be considered by the City at this time would be to remedy the density either by stopping the
development of all D18 zoning or to widen Douglas Highway and either widen the bridge or add a second level where it
now stands. This seems impossible considering the current city/state budget and the cost of pursuing either of those
two solutions.
At this point in time it would be difficult, I believe, to approve further multi‐family dwellings, industrial, or commercial
progress on Douglas Island. Please feel free to contact me at any time. There are many more points of concern, however
in an effort to keep this one response short, I will not address the other concerns. I am certain that many others will be
contacting you regarding their outlook on this matter.
Thank you for your considering in this matter, we realize that “growing pains” can be difficult and that good solutions
are needed now.
Norma Fleek
3151 Pioneer Ave,
Juneau, AK 99801
209‐2130

From: Laurel Christian <Laurel.Christian@juneau.org>
Sent: Thursday, August 22, 2019 9:08 AM
To: Laurel Christian <Laurel.Christian@juneau.org>
1
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Cc: Irene Gallion <Irene.Gallion@juneau.org>; Alexandra Pierce <Alexandra.Pierce@juneau.org>
Subject: AME2019 0010 Neighborhood Meeting Follow‐Up
Good morning,
Thank you for attending a neighborhood meeting this week regarding a proposed rezone above Cordova Street. I have
attached my presentation from the meeting as well as our postcard mailer with information on how to comment on this
proposal.
To see the information we have posted online so far regarding this case, please follow this link:
https://beta.juneau.org/assembly/assembly‐minutes‐and‐agendas
From there, you will want to find the Planning Commission meeting for 9/24/19 and click on the icon under “online
agenda”. We currently have the application and public notice posted for this case, and the staff report will be posted
around September 16th.
As mentioned at the neighborhood meeting, below is a contact at the Alaska Department of Transportation:
David Epstein
Traffic & Safety Engineer
(907) 465‐4483
david.epstein@alaska.gov
If you have any questions or would like additional information, please feel free to reach out to me.
Thank you,
Laurel Christian | Planner
Community Development Department│ City & Borough of Juneau, AK
Location: 230 S. Franklin Street, 4th Floor Marine View Building
Office: 907.586.0761
Please note name change (Bruggeman to Christian) and new email: Laurel.christian@juneau.org
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Laurel Christian
From:
Sent:
To:
Cc:
Subject:

wayne fleek <juneauguy@rocketmail.com>
Sunday, August 25, 2019 4:59 PM
Laurel Christian; PC_Comments
Irene Gallion; Alexandra Pierce; david.epstein@alaska.gov
Re: AME2019 0010 Neighborhood Meeting Follow-Up

Follow Up Flag:
Flag Status:

Follow up
Flagged

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
August 25, 2019
To:
Juneau Planning Commissioners
Laurel Christian, Planner
Alexandra Pierce, Planning Manager
From:
Wayne Fleek
3151 Pioneer Ave. (resident here for 50 years, 20 of these at this address)
(907)586-2285
RE: Comments on Proposed Rezoning Applications
Case #AME2019-0010
1. These combined zoning changes could allow up to 530 new housing units if rezoned from D-5 to D-18 on 29.45 acres.If
granted this would more than double the currently approved D-5 units (213) in the subdivisions now accessing the
Douglas Highway by using Cordova Street.These current neighborhoods are largely single-family residences and would
be adversely affected if the requested D-18 applications were approved by:
A. Further degrading Cordova Street usage by adding a minimum of 500 vehicles. Currently residents of the area have
an EXTREME SAFETY ISSUE accessing Douglas Highway from Cordova Street during peak ( 7:30-8:30AM and 4:305:30PM) traffic hours This intersection has obscured views from Cordova Street of Douglas Highway due to large power
poles and fences to the Southeast, a pedestrian crosswalk (at least one fatality so far) to the Northwest. Drivers
attempting entry from Cordova Street onto Douglas Highway frequently have school children and bus riders darting out
onto the highway and when turning toward the J-D Bridge and round-about. This is further complicated by city and school
bus stops on both sides of Douglas Highway immediately adjacent to the intersection, and by traffic turning into the
Breeze-In parking lot just a couple of car lengths away. Safety issues are exacerbated during the hours of darkness and
winter days when Cordova Street is "glare ice" and vehicles have little to no braking action on the hill. To allow 500+ more
vehicles from the proposed rezoned parcels would greatly increase the probability of vehicle accidents and injury to
pedestrians.
2. Applicants have stated that the only access would be by extending Cordova Street up a steep hill from the Pioneer
Ave./ Cordova Street intersection. This would become an even steeper hill that would increase the likelihood of significant
traffic accidents at that intersection and further down Cordova St. hill, especially when covered with snow and ice.
Furthermore, stating that it would be the only access is NOT TRUE. If developed access could also be obtained by
extending either Jackson or Goodwin Streets. However if either were constructed both would increase vehicle volume
500+ fold on Pioneer Ave., where current speed limits are 20 MPH and largely ignored by private and commercial
vehicles, heavy trucks, vehicles towing snow machine trailers while transiting to the Jackson Street parking lot, as well as
accessing residences on Blueberry and Jackson Streets.
If rezoning is approved the applicants should be required to construct new access to the North Douglas highway, North of
the Round-about, rather than utilizing Pioneer Ave. and Cordova Street.
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3. Only D-5 zoning should be allowed on the proposed parcels, any rezoning higher would destroy and be in conflict with
existing residential D-5 neighborhood character . Changes would be in violation of the CBJ Comprehensive Plan, Chapter
10, page 131.

4. These proposed changes would also adversely affect all residents of Douglas Island, not just those of West Juneau, by
exceeding traffic capacity already overtaxed on the Douglas Highway All residents would be faced with more delay at the
current bottleneck funneling onto the J-D Bridge.
In short,
A) No rezoning of these parcels should be approve until a State D.O.T. traffic analysis is completed and implemented
and changes constructed to improve traffic flow and safety issues resolved. Consideration of delays to and accessibility to
emergency response vehicles should also be taken into account.
B) The current CBJ Comprehensive Plan should be followed rather than rezoning these parcels to increase values for
developers.
I hereby request you not approve either of the applicants requests for rezoning for the reasons stated above.

On Thursday, August 22, 2019, 9:08:00 AM AKDT, Laurel Christian <Laurel.Christian@juneau.org> wrote:

Good morning,

Thank you for attending a neighborhood meeting this week regarding a proposed rezone above Cordova Street. I have
attached my presentation from the meeting as well as our postcard mailer with information on how to comment on this
proposal.

To see the information we have posted online so far regarding this case, please follow this link:

https://beta.juneau.org/assembly/assembly-minutes-and-agendas
From there, you will want to find the Planning Commission meeting for 9/24/19 and click on the icon under “online
agenda”. We currently have the application and public notice posted for this case, and the staff report will be posted
around September 16th.

As mentioned at the neighborhood meeting, below is a contact at the Alaska Department of Transportation:

David Epstein
Traffic & Safety Engineer
(907) 465-4483
david.epstein@alaska.gov
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If you have any questions or would like additional information, please feel free to reach out to me.

Thank you,

Laurel Christian | Planner
Community Development Department│ City & Borough of Juneau, AK
Location: 230 S. Franklin Street, 4th Floor Marine View Building
Office: 907.586.0761
Please note name change (Bruggeman to Christian) and new email: Laurel.christian@juneau.org
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From:
Sent:
To:
Subject:

bgabier <bgabier@aol.com>
Wednesday, August 28, 2019 8:09 PM
PC_Comments
Case No.: AME2019 0010

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
To City Planners:
Reference: Case AME2019 0010
pc_comments@juneau.org
I do not support rezone of two parcels near Cordova Street and Pioneer Avenue.
Allowing the applicants to combine their application to save costs on a possible access road is not an adequate reason to
lump the request for rezoning as one. These are two separate entities and parcels, each with unique characteristics.
Legally, it would seem important the two requests be considered separate as there are important differences.
First, combining the request appears to benefit applicant Anderson by masking the current property designation of ULDR
to MDR (which is what the THRHA appears to already be). Second, Anderson is apparently requesting it for a purely
financial gain at the expense of the character of the existing neighborhood directly adjacent to his property. Third, it
appears Anderson could benefit by the political weight of the THRHA application.
I am not in support of changing the zoning designation of the Anderson property from D5. This property was zoned at the
same time as the current/adjoining neighborhood development was zoned D5, and rezoning to anything other than D5
would definitely impact the character and property values of the existing neighborhood. The D5 zoning was the
representation/understanding of the property at the time Anderson purchased the property—and it was also the
representation/understanding of purchasers who purchased land near or adjoining the Anderson parcel. While the
THRHA property may warrant review in the future--after adequate infrastructure concerns are addressed, it cannot be
supported at this time.
Safety of drivers and pedestrians as well as neighborhood access in case of emergency needs to be addressed. Some of
the current concerns with entering and exiting Cordova Street during high volume commute times has caused increased
traffic on Sitka Street. Sitka Street is a narrow one lane artery not intended for high volume traffic—but has already begun
to experience two-way traffic.
Given the number of units built in the last two years in the Juneau area, the necessity for high density zoning of these two
parcels appears unnecessary. If high density units are needed, they should be placed in areas of Juneau already capable
of adequate infrastructure.
As an aside, it appears the Anderson’s have put their own residence in the neighborhood up for sale.
Thank you for your review.
Welles Gabier
3221 Pioneer Avenue
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From:
Sent:
To:
Subject:

Cindy Tribuzio Gasper <sacanthias@gmail.com>
Monday, September 23, 2019 11:36 AM
PC_Comments
Rezoning in West Juneau

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
Hello,
I am writing to file a public comment in regards to the proposed rezoning of two parcels in West Juneau. I do
not support the proposed rezoning because of two concerns:
1) traffic congestion and safety
2) trail access
The proposed rezoning would allow for increased high density housing in the West Juneau neighborhood.
Currently, there are two roads in/out of the neighborhood and traffic flow is high on the main roads. Pioneer
Avenue is a hill and cars speed up/down to the upper reaches of the neighborhood, despite posted 20MPH signs.
Exiting the neighborhood at the end of Cordova street is a traffic nightmare, along with a safety issue. Rerouting traffic to Sitka street is not a safe alternative either. I use that route currently to avoid the construction
and it is a very narrow, steep street, that is not accesible in the winter. The CBJ can not rezone to increase the
number or residences without considering alternative traffic routes in/out of the neighborhood, as well as
assessing the safety of current traffic.
My second point is specific to the lower Dan Moller trailhead. That trail is the only non-motorized access to the
trail in the winter. It provides access to safe places for people to enjoy our environment. When not snowing, it is
a busy trail, used regularly by many people in the neighborhood. Rezoning that land could disrupt access to the
trail, thus changing the entire nature of the neighborhood. Frankly, we purchased our house because of ease of
access to that trail, and this is effectively a bait and switch.
Lastly, part of the value of West Juneau is that it is NOT crowed. Increasing housing will further degrade
property values, especially if access to nature is also reduced/removed.
Thank-you
Cindy Tribuzio
3167 Pioneer Ave
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From:
Sent:
To:
Cc:
Subject:

Jason Gasper <jgasper0114@gmail.com>
Monday, September 23, 2019 11:56 AM
PC_Comments
Cindy Tribuzio - NOAA Federal
Comment: Rezoning Residential to Multi-Family -Pioneer Ave

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
Greetings,
My name is Jason Gasper and I live at 3167 Pioneer Ave.
I want to express my strong concern about the proposed rezoning of land off Pioneer and Codova Street (see
photo below). I believe the land belongs to the Lonnie Beverly Anderson Living Trust (see photo below).
I've lived in Juneau for 20+ years, and we moved to this neighborhood in 2013 because it was relatively quite
(in terms of traffic and people), and was in close proximity to the Dan Moeller recreational area.
The proposed rezoning is not harmonious with the character of the existing neighborhood. It does not assures
the privacy, light and air of its neighbors.
1) It establishes high density housing literally right in the backyard of people who have bought houses in a
single housing unit neighborhood. This is unfair to those who have paid for a home and property expecting a
certain type of neighborhood;
2) The housing project is going to require parking and that parking will impact adjacent residential neighbors.
3) There is not room for adequate buffers between high- and low-density residential uses to ameliorate noise,
glare, and to otherwise reduce negative impacts associated with conflicting land uses in proximity to one
another;
4) I purchased our house in this neighboring based on existing amenities and zoning. This rezoning is counter to
that expectation.
5) The property is of inclusive/neighboring the Dan Moller trailhead, a historical trail in the Juneau area, and
one used by Juneau residents. The natural value of this trail is critically important, and having high density
housing off this trail will greatly disturb its use value to CBJ resident and residents alike. I personally use the
trail to walk my dog during the summer, hike with my family, and ski during the winter. It's within walking
distance to my house.
6) There has already been considerable development off Cordova Street and this development would require
extending the road and services, and would create even more traffic on an already busy and steep street. As it is,
Buses have a hard time turning onto Cordova. This is public safety concern.
In closing, I am all for people using their land, but this proposal unfortunately changes the rules for many
homeowners in my neighborhood because a single land owner wants to develop. The landowner purchased the
land under a given designation and knew what they purchased. I don't believe it's fair to the Pioneer Street
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residents to internalize development costs _(i.e.. more traffic, crime, multi-family dwelling neighboring their
back yard, impact on Dan Moller, and construction). I also don't think it's fair to the Dan Moller trail users to
have an important recreational trail degraded.
In the long-run, I urge the City to come up with a long-term solution to preserve the lower trailhead access
point. It appears that the landowner owns quiet a bit land surrounding this historic trailhead.
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From:
Sent:
To:
Subject:

Charlie Herrington <charlesbherr@gmail.com>
Tuesday, September 03, 2019 6:33 PM
PC_Comments
Comment On Case #: AME2019 0010

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
My name is Charlie Herrington. I live at 3311 Foster Ave.
I missed the community meeting a few weeks ago in August, but my neighbor brought me up to speed. It's my
understanding that this rezoning is part of a larger plan that could create several hundred housing units on the
land above Nowell, Foster, and Pioneer.
My primary concern is that Cordova Ave is not suited to handle this kind of traffic increase, especially during
the morning and afternoon commuter times. I can't imagine any sort of housing development working well for
the neighborhood without an additional access road being constructed, preferably on the north side of the
roundabout.
Thanks,

Charlie Herrington
charlesbherr@gmail.com
907.419.4433
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From:
Sent:
To:
Subject:

Nancy Jones <thomasn@gci.net>
Sunday, August 11, 2019 10:04 PM
CDD_Admin
Zoning upgrade

EXTERNAL E‐MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
________________________________
Thank you for notifying our neighborhood about a possible rezoning of two nearby parcels. I will be out of town and
won’t be able to attend the meeting regarding this issue.
I am opposed to changing the parcels from D5 to D18, especially the land behind the houses on Pioneer Avenue. When
we bought our lot and built our house over 20 years ago, I did not envision apartments or condos as a part of our D5
area. Neighborhoods with single family dwellings have a different feel than neighborhoods with apartments.
It is difficult getting onto Douglas Highway from Cordova now, especially during rush hours. If many more apartments
had to access Douglas Highway via Cordova, it would be a bad situation!
Please listen to the people who currently would be affected by this change. I have not talked to anyone on my street
who is in favor of it.
Thank you,
Nancy Jones
3224 Pioneer Ave

1
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3042 Nowell Avenue
Juneau, AK 99801
Lindalaska2003@gmail.com
8/29/19
To: pc_comments@juneau.org
Cc: Laurel Christian Laurel.Christian@juneau.org
Re: Rezoning of parcels near Cordova and Pioneer
Dear Planners,
We have serious concerns about the rezoning proposal for the two parcels located off the top of
Cordova Street owned by Anderson and Tlingit and Haida. There has already been substantial
development that has significantly increased traffic on Cordova, which has not been mitigated by
previous developers, and it seems to us that the additional level of traffic generated, if this rezone is
approved, would increase frustration and delays, and could lead to dangerous traffic situations.
Cordova is steep and can become extremely slippery. It is already congested during peak use times and
can get backed up from the intersection with Douglas Highway. The sidewalk does not extend down all
streets (it doesn’t go far down Nowell for example) and people often walk in the street. Many children
and adults ride their bikes in the street, and many of us find this is a desirable advantage of living on a
quiet street where our neighbors are cautious drivers.
The intersection of Cordova and the Douglas Highway can be especially hazardous. Cars get backed up in
both directions on the highway and coming down the hill. Pedestrians add another challenge at this
intersection. If you factor in icy roads and drivers without studded tires sliding down Cordova, you have
the ingredients for serious accidents.
We can’t imagine adding even one hundred more vehicles to this situation let alone the vehicle demand
from the proposed 500 units. The addition of 500 units would more than double the current capacity,
which is already overloaded at peak times. A study of the potential traffic impacts and possible
mitigation must be considered before additional development of the Anderson and Tlingit and Haida
parcels are rezoned and approved for development. We are also concerned about access and egress in
an emergency. Thinking of evacuation in case of fires or other hazardous situations would be difficult for
all the people leaving the hillside via Cordova. Emergency vehicles would also face challenging
situations.
The Cordova-Pioneer Avenue neighborhoods are currently designated as low density residential areas.
The proposal being considered would change part of the area to medium density. This is not in the spirit
of protecting the character of this neighborhood as put forth in the Comprehensive Plan, and it violates
the trust of the families who invested in the neighborhood for the qualities offered by single family
zoning.
There are alternative properties around the CBJ already zoned D18 that could provide similar housing
units to those proposed for these properties and that might provide more appropriate alternatives.
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Living on Nowell Avenue we will be substantially impacted by increased traffic on Cordova, however we
only became aware of the proposed zoning change through our neighborhood watch contacts. This
potential change would impact everyone who accesses their homes via Cordova. The CBJ should be
notifying this larger group of people concerning changes to the potential traffic on Cordova, and the
changes to the character of the neighborhood.
We recommend rejecting the proposed zoning change.
Linda Kruger and Jeff Gnass
3042 Nowell Avenue
907-957-0335
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3042 Nowell Avenue
Juneau, AK 99801
Lindalaska2003@gmail.com
8/29/19
To: David Epstein david.epstein@alaska.gov
Cc: pc_comments@juneau.org; Laurel.Christian@juneau.org
Re: Request for traffic impact analysis for the Cordova Avenue-Douglas Highway intersection
Dear Mr. Epstein,
We have serious concerns about the increased traffic currently accessing Cordova Avenue. Additional
housing is being proposed further up Pioneer and CBJ has been asked to consider a zoning change that
could lead to the development of up to 500 additional units off the top of Cordova. It seems to us that
the level of traffic generated if this rezone is approved could increase dangerous traffic situations,
especially at the intersection of Cordova and Douglas Highway.
Cordova is steep and can become slippery. It is already congested during peak use times and can get
backed up from the intersection with Douglas Highway. The sidewalk does not extend down all streets
(it doesn’t go far down Nowell for example) and people often walk in the street. This creates an extra
hazard, especially when streets are icy. Many children and adults also ride their bikes in the street.
The intersection of Cordova and Douglas Highway has become especially hazardous with additional
housing that has been developed without increasing access routes (Cordova is still the only access route
to these neighborhoods). Cars get backed up in both directions on the highway and coming down the
hill. Pedestrians add another challenge at this intersection. If you factor in icy roads and drivers without
studded tires sliding down Cordova, you have the ingredients for serious accidents.
We can’t imagine adding even one hundred more vehicles to this situation let alone the demand from
the proposed 500 units. The addition of 500 units would more than double the current capacity, which is
already overloaded at peak times. A study of the potential traffic impacts and possible mitigation must
be considered before additional development of the Anderson and Tlingit and Haida parcels are rezoned
and approved for development. We are also concerned about access and egress in an emergency.
Thinking of an evacuation in case of a fire or other hazardous situation, it would be difficult for all the
people leaving the hillside via Cordova.
We recommend that Cordova be considered for a traffic impact analysis and consideration for
mitigation of the crowded and dangerous conditions. Furthermore, regarding the Cordova-Douglas
Highway intersection, it would seem challenging to attempt to mitigate the congestion at this
intersection with a traffic light given the short distance of the intersection from the round-about.
Linda Kruger and Jeff Gnass
3042 Nowell Avenue
907-957-0335
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From:
Sent:
To:
Subject:

Dane Lenaker <dane4695@gmail.com>
Wednesday, August 28, 2019 8:15 PM
PC_Comments
9/24 Agenda Feedback

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
Hello Team PC_Comments,
I was reviewing the agenda for 9/24 and wanted to offer a suggestion on the item: "A proposed rezoning

request for two parcels near Cordova Street and Pioneer Avenue."
This app is really interesting, but it'd be easy to overlook this as insignificant. I recommend adding the current
zoning on the property, and the proposed zoning. This seems to be normal formatting with past agendas. If you
look at Coogan's application it was publically listed as D3->D5, which I think is highly transparent.
I've been to enough meetings now to know that Juneau citizens consistently complain about public notice in two
ways:
1) not receiving notice early enough
2) insufficient specificity (or lack of detail) in the notice.
It seems like adding this small addition might reduce the risk of at least one of those complaints. It's minor, but
I felt like it was worth mentioning.
Dane
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Laurel Christian
From:
Sent:
To:
Cc:
Subject:

Maureen Longworth <ahfm@gci.net>
Tuesday, September 3, 2019 12:26 AM
Laurel Christian; PC_Comments; david.epstein@alaska.gov
Irene Gallion; Alexandra Pierce; david.epstein@alaska.gov
Re: AME2019 0010

Follow Up Flag:
Flag Status:

Follow up
Flagged

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
September 2, 2019

Juneau Planning Commission
Laurel Christian, Planner
Alexandra Pierce, Planning Manager
Cc:David Epstein, Traffic and Safety Engineer, DOT State of Alaska

Re: Comments on Anderson/THRHA Zone Change Application
Case No: AME2019 0010
Parcel no: 1D060L050010; 1D0501000011

I am a Nowell Avenue homeowner since 1995 and hope to be here for my lifetime. I appreciate the proximity
by foot or car to both town and to nature afforded by our neighborhood. I walk on the Dan Moller and or
Treadwell Trails above my house almost daily. I am a retired physician and I worry about access in and out of
our neighborhood in case of an emergency and the lack of safety currently at the Cordova/Douglas Highway
intersection.

I am against rezoning our neighborhood on either plot to include D-18 housing, as it is unsafe to burden an
already unsafe situation; and it destroys our natural surroundings and population density that we chose for our
home when we made the decision to purchase here. If and when the unsafe situation is corrected it would
become unsafe again to more than double the population density that could be possible with the rezoning.
1
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Since the roundabout was added our access out of Cordova onto the Douglas Highway heading toward the
bridge is even worse especially in the afternoons and evenings because the stream of traffic coming off the
roundabout is more constant heading past Cordova not allowing us to make a left hand turn to access the
bridge. In the mornings during commute traffic time it is easier since the traffic approaching the roundabout
from the Douglas direction often pause to let a car turn out of Cordova as a courtesy since they are backed up
and driving slowly anyway. However if they do not pause for us to turn left in front of them I have had to
instead make a right hand turn and then turn around in the bus turn out on the Douglas Highway requiring a lot
of extra time and traffic exposure.

There is also difficulty visualizing the oncoming traffic approaching from Douglas on the right due to fencing, a
utility pole and shrubbery. You have to inch out into the bike lane to get vision from various angles in order to
assess when it is safe to complete a left turn, and in doing so loose sight of the traffic coming from the
roundabout direction, at any time of day. If there is a car next to you turning right at the same time it is
impossible to visualize the lanes coming from Douglas and you have to wait until the right turning car has
completed its turn before you can continue inching out. And if that right turning car appears when you are
already partially inched out you are really blocking any pedestrians or bikes and getting too close to traffic that
then appears from the roundabout side.

In summary it is a horrible intersection and we have asked DOT to help us make it safer. We asked for a
flashing yellow light and were told the orange flags were safer for pedestrians and they installed those. I still
see the fresh flowers replaced on occasion for the woman who was killed crossing the highway at Cordova
years ago and I wonder how many motor vehicle accidents there have been at that corner. A friend who got hit
there after dropping me at home was so traumatized by that intersection she does not want to drive into our
neighborhood. It is stressful to use that intersection on any regular basis as we do.

In the winter I see cars sliding down Cordova sideways and backwards on a regular basis. On foot wearing
heavy duty spiked grippers Velcro- attached to the soles of my boots I have slid down Cordova crossing at
Nowell and was unable to get to my feet due to the ice and had to crawl across Cordova at the Nowell
intersection, because my spikes would not hold on the ice. A pick up truck approached and waited while I
crawled and the driver said he could not get out to assist me because he would slide.

A couple of months ago I witnessed the smoke almost directly behind our house when the Foster home caught
fire. Luckily the fire department was already called and they quickly contained and extinguished the fire. I
already fear not being able to evacuate or receive aid in an emergency in my home. I was afraid to leave or
remain in my home that day. I didn’t know if I could get out if we were evacuated.

Please do not approve rezoning of our neighborhood. And please address the concerns I have listed with sound
thoughtful improvements to assure our safety on foot and in cars.
2
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Respectfully,
Maureen P. Longworth, M.D.
3099 Nowell Avenue
Juneau, AK 99801
907-586-4111
ahfm@gci.net
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From:
Sent:
To:
Cc:
Subject:

stanandamy@aol.com
Wednesday, August 28, 2019 10:14 AM
PC_Comments
Laurel Christian
Comments on Proposed Rezone of Property Near Cordova and Pioneer

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
City Planners,
We have been following the discussing of the proposed rezone of property owned by the Andersons (D5 to D18) and
Tlingit Haida (D5TD18 to D18) and have learned a lot about zoning, though we don't pretend to be experts! We have two
primary concerns about this rezone request.
1) Traffic Safety on Cordova Street
Cordova Street is steep and becomes very slippery during the winter, so much so that city buses are redirected during the
winter months and school buses do not come up Cordova Street at all. On several occasions, we have slipped onto the
highway from Cordova Street and have frequently observed other cars slipping due to icy conditions. We have good tires
but not all drivers do!
The sidewalk on Cordova is poorly maintained in the winter, creating hazards for pedestrians which include kids walking
to the school bus stop across the highway. The result is that kids and adults frequently walk on the icy road, often with
poor footwear. We have seen and stopped to help pedestrians who've fallen on the street. At the highway intersection, a
driver on Cordova looking right to assess traffic (around a large utility post) when it is dark outside, can easily miss seeing
pedestrians, including kids crossing the highway. Many do not bother to use the orange flags.
Conditions at the Cordova/Highway intersection become particularly hazardous at 7:30 AM, during Juneau's morning
commute. At that time, drivers coming from Cordova can only access the highway when friendly bridge-bound drivers
waive them in. This neighborly situation is less likely to suffice if additional multi-family housing (with the potential for over
500 units, more than doubling the current load) results in a large increase in the number of cars! Also, the dangers of the
icy road and the potential hazard pedestrians accessing the bus stop will be compounded.
Clearly, a traffic impact analysis is needed before additional multi-family housing should be allowed to impact Cordova
Street. We should not wait until additional fatalities occur, when we can already see there is a problem at this
intersection. We are sending comments to DOT on this as well, and I refer you to their
website: http://www.dot.state.ak.us/stwddes/dcstraffic/tia/index.shtml
2) Character of the west Juneau neighborhood
We love our current neighborhood, which is designated as "Urban/Low Density Residential" (ULDR). This proposal would
change part of the Anderson lot to ULDR to "Medium Density Residential" (MDR). This appears to contradict the CBJ
Comprehensive Plan, which expresses a desire to "protect the character of existing neighborhoods".
We understand that there may be a need for additional affordable housing in Juneau, but there appear to be numerous
undeveloped tracts zoned D18. Therefore, we don't see the urgency of rezoning these two parcels as
proposed. Furthermore, plans to install the required infrastructure (road, sewer and water) have not been presented. Our
understanding is that the property owners are required to address the infrastructure needs, as well as the traffic impact, as
discussed above.

Finally, we would like to note that CBJ's procedure for noticing property owners within 500 feet of the proposed
zoning change is insufficient. Through our neighborhood watch contacts, we learned about the community meeting on
August 20, as did others along the Cordova/Douglas Highway corridor. Clearly, the potential rezone would affect a much
larger group than those within 500 feet of the property in question. CBJ should consider modifying this notice procedure.
1
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In summary, we feel that the proposed zoning change should be rejected. Before further development and zoning
changes are considered in west Juneau, we recommend and would like to take part in an overall planning review of the
west Juneau neighborhood, which should include a Traffic Impact Analysis.
Thank you for your consideration,
Stan and Amy Lujan
3145 Pioneer Avenue
907-209-9713

2
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From:
Sent:
To:
Cc:
Subject:

stanandamy@aol.com
Wednesday, August 28, 2019 10:14 AM
david.epstein@alaska.gov
PC_Comments; Laurel Christian
Request for Traffic Impact Analysis - Cordova/Douglas Highway

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
Mr. Epstein,
We are writing to express concern about traffic safety at the intersection of Cordova Street and Douglas Highway. This
intersection has been hazardous since we moved to the west Juneau neighborhood 11 years ago. Hazards have
increased with the recent multi-family development at the top of Cordova Street.
Now, a further rezone has been requested, which could more than double the load on Cordova Street (Anderson and
Tlingit Haida parcels, to be considered by the CBJ Planning Commission on September 24). Your office has been asked
to comment on the proposed rezone.
We urge you to comment on the proposed rezone and to initiate a traffic impact analysis for our neighborhood before
additional fatalities result.
Specific Concerns About Traffic Safety on Cordova Street
Cordova Street is steep and becomes very slippery during the winter, so much so that city buses are redirected during the
winter months and school buses do not come up Cordova Street at all. On several occasions, we have slipped onto the
highway from Cordova Street and have frequently observed other cars slipping due to icy conditions. We have good tires
but not all drivers do!
The sidewalk on Cordova is poorly maintained in the winter, creating hazards for pedestrians which include kids walking
to the school bus stop across the highway. The result is that kids and adults frequently walk on the icy road, often with
poor footwear. We have seen and stopped to help pedestrians who've fallen on the street. At the highway intersection, a
driver on Cordova looking right to assess traffic (around a large utility post) when it is dark outside, can easily miss seeing
pedestrians, including kids crossing the highway. Many do not bother to use the orange flags.
Conditions at the Cordova/Highway intersection become particularly hazardous at 7:30 AM, during Juneau's morning
commute. At that time, drivers coming from Cordova can only access the highway when friendly bridge-bound drivers
waive them in. This neighborly situation is less likely to suffice if additional multi-family housing (with the potential for over
500 units, more than doubling the current load) results in a large increase in the number of cars! Also, the dangers of the
icy road and the potential hazard pedestrians accessing the bus stop will be compounded.
Thank you for your consideration,
Stan and Amy Lujan
3145 Pioneer Avenue
907-209-9713
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From:
Sent:
To:
Subject:

Jill Matheson <vision@alaska.net>
Friday, September 06, 2019 1:10 PM
PC_Comments
Cordova Street (AME20190010)

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
To Whom it May Concern:
I became aware of the proposed large development on Cordova St. and would like to offer some
comments for the Planning Commission. While I live in Douglas proper and our property is no where
near this development, we do pass by the Cordova/Douglas Hwy intersection multiple times a day.
Frankly, it is already a poor safety zone for not only cars, but also for the pedestrians. I understand
that is a DOT issue, and I would like the Commission to delay any rulings on ANY large
developments on Douglas Island south of the bridge until DOT comes up with a better traffic
solution.
Jill Matheson,
1603 Beach Dr. Douglas --Jill Geering Matheson, OD
Alaska Vision Center, Inc.
800 Glacier Ave.
Juneau, AK 99801
PH: 907-586-9864 FAX: 907-463-2679
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From:
Sent:
To:
Subject:

Christy Newell <christy.j.newell@gmail.com>
Thursday, August 29, 2019 2:44 PM
PC_Comments
Rezoning in West Juneau

EXTERNAL E‐MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
________________________________
I am a property owner at 3007 Nowell Ave.
I am writing to state my opposition to the rezoning of the two properties, owned by THRHA and Lonnie Anderson, from
D5 to D18. This neighborhood has only one access point, Cordova St. The proposed rezoning could eventually result in
doubling the amount of traffic using Cordova St. It is already a problem area during high‐travel times of day, and is
doubly worse in the winter when it is not well‐maintained. The crosswalk from Cordova St. on Douglas Hwy. is a
dangerous spot for pedestrians. Adding more traffic to this area will just make that issue worse.
The character of the West Juneau neighborhood south of Cordova St. is all well‐kept single‐family homes where pride in
ownership is obvious. Adding in multi‐family housing to this area will change the character and could also negatively
impact the property values. The area to the north of Cordova St. is a known problem area with theft and drug activity.
Juneau Police Department can’t seem to keep up with it now. Adding in a potential for hundreds more residents in a
densely‐populated development could also bring with it an even larger crime problem for the entire West Juneau area.
We purchased our home in West Juneau specifically for the character of the neighborhood. It is a special area that has
no other match in Juneau. Rezoning these properties when there are plenty of others available, and that already have
D18 zoning, only benefits the developers.
Christina Newell

1
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From:
Sent:
To:
Subject:

Donna Pierce <donnabpierce@yahoo.com>
Tuesday, August 27, 2019 2:09 PM
PC_Comments
West Juneau rezone AME2019 0010

Packet Page 235 of 462

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS

Thank you for holding the neighborhood meeting at the Douglas Library to explain
these two proposals.
My understanding is that if both the parcels in question were rezoned D18, the number
of potential new housing units is in excess of 500.
The developer's representative for the D5 parcel, Murray Walsh, stated that their plan
was to construct 150 units.
Apparently Tlingit Haida has no specific plan for their large parcel, so the impacts of a
rezone there are unknown.
From the information provided, this applicant has not shown that they can meet any of
the requirements for transition zoning. Additionally, the proposed access to both
properties goes through private land (owned by Coogan, I believe) and would require an
agreement with him. There is also no indication they have done any work related to
how they would connect to utilities and a commitment to pay for it. If these properties
were developed to their maximum extent under the proposed rezone, there's no
certainty that the existing line running up Cordova would have the capacity to support it.
In either case, the increase in traffic on Cordova and further stress on the intersection at
Douglas Highway is unacceptable. The intersection already has an F designation by
DOT. When specifically questioned, Mr. Walsh could only say that "it's a good thing
Douglas drivers are so polite" and allow people to turn. He also said DOT might need to
put a signal there. I think it's plain that DOT will never agree to a signal at that
intersection because it is too close to the roundabout. We have already had one
pedestrian fatality there, and more than one vehicle collision. Pedestrian safety could
be substantially improved with a pedestrian activated flashing light, like on Riverside
Drive, but the existing traffic load from Cordova is already dangerous and should not be
made worse. Any further housing development in that area should require alternative
access to North Douglas Hwy.
At the meeting staff said they wanted to take a holistic planning approach to the area
and I think that is very much needed. We urge the Commission to reject the rezone of
both of these parcels at this time.
Thank you for your consideration.
Donna & Bradley Pierce
3281 Nowell Ave.
Juneau 99801

1
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August 26, 2019
To:

Juneau Planning Commission
Laurel Christian, Planner
Alexandra Pierce, Planning Manager

From:

Kevin and Barbara Ritchie
3184 Pioneer Avenue (our home since 1987)
kbrit@gci.net and koufax2@hotmail.com
907-957-1599 (Kevin) and 907-957-1554 (Barbara)

Re:

Comments on Anderson/THRHA Zone Change Application
Case #AME2019-0010

1. The requested zoning changes would grant authority to build 530 new units.
This is more than double the number of existing housing units currently
accessed by Cordova Street and potentially a 1,000 or more additional drivers
using Cordova as the only access.
According to the Community Development Department (CDD), the joint rezoning
application allows for an increase in the number of housing units on the 29.45
acres from the current D-5 level of 147 to the D-18 level of 530 housing units.
To put this requested density increase in perspective, there are approximately
213 lots/units in the entire D-5 area from Cordova St toward Douglas (Nowell,
Foster, Pioneer, all of Blueberry Hills, and the Merritt Subdivision) that are
accessed by Cordova Street alone. In the largely D-18 area on the North Douglas
side of Cordova Street, there is Cordova Island Hills, Cedar Park, plus the various
multi-family and single family units, making for roughly 150 to 180 existing units.
In total, approximately 400 units are currently accessed by Cordova Street. The
requested zoning changes would grant authority to build 530 new units. This is
more than double the number of existing housing units currently accessed by
Cordova Street.
According to the 2010 U.S. Census, Juneau’s household size is 2.59. This means
that the requested zoning changes would grant permission to add up to 1,200
residents.
Page 1 of 6
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While the applicants say that “it is hard to imagine more than 150 units” (Page 4
of application narrative), the CDD staff at the August 20 community meeting
stated numerous times that the CBJ must base its impact analysis on what
current or future owners could do with the property under the proposed zoning.
CDD staff stated that CBJ must consider what the “maximum potential” uses
and development could be; not what the current owners loosely suggest that
they intend to build.
It is important to note that the applicant’s only statement regarding the number
of units that will in fact be built is, “it is hard to imagine more than 150 units”
(Page 4 of application narrative). And, it is known that current owner/applicant
Anderson is trying to sell his property pending a D-18 designation that would
make it more valuable. In any event, given that a new owner would not be
bound by any previous development plan, the CBJ must base its analysis on the
impact of the units allowed under the D-18 designation.
2. Contrary to the applicant’s statements, Cordova St. is currently overtaxed.
The applicant states that the “key issue” for the rezone is “access” and, “The only
practical access for either parcel is an extension of Cordova.”
Regarding increased traffic, the applicant simply sidesteps the issue by making a
vacuous statement: “Any new development will add traffic to the existing streets
but they all operate freely now. The only exception is Cordova/Douglas Highway
intersection morning commute and this operates rather well because of the
neighborly manner of Douglas drivers.” The applicant does NOT attempt to make
a responsible analysis regarding the “key issue” of access and impact of increased
traffic.
“Operate freely” is an interesting way to characterize the current traffic flow.
Currently, an increasing number of drivers use Pioneer Ave and Cordova a
raceway, with speeds double or more than the current 20 mph speed limit.
As long-time residents of Pioneer Ave we have observed more and faster
speeding as housing is developed above. The CBJ police, public works, and
planning departments have offered no successful way of discouraging speeders.
If areas above the West Juneau single family dwelling neighborhood are up-zoned

Page 2 of 6
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to D-18, it would have a massive negative impact on the neighborhood below.
Pioneer Ave and Blueberry Hills will become de facto arterials.
Regarding the dangerous and frustrating intersection of Cordova and Douglas
Highway the applicant suggests that without “the neighborly manner of Douglas
drivers” there would be a serious problem now. As residents of Pioneer Ave, we
can say, sometimes you find a neighborly driver who stops to let you join the
traffic line to the bridge, many times you don’t. To rely on the existence of
“neighborly” drivers now, or in the future with a significant increase of traffic
from the proposed new D-18 development, is not a solution.
There is a great deal of evidence that Cordova Street is overtaxed and that the
intersection of Cordova and Douglas Highway is increasingly frustrating and
dangerous. There is a great deal of evidence of problems including accidents,
frustrated drivers pulling out in heavy traffic, pedestrian near misses (and a
pedestrian fatality in the recent past) by cars swerving around cars stopped to
turn left on Cordova, and many drivers who ignore or refuse to stop or even slow
down at the crosswalk. The rezone application states that Cordova Street is the
only access the applicants will accept and yet they present no analysis or even
suggestions for the problems that will be exacerbated by their additional
multifamily housing units.
Cordova Street cannot handle the additional traffic that would result from the
proposed rezoning for multifamily development. And, Pioneer Ave/Blueberry
Hills cannot handle the additional traffic if developers were to choose to access D18 multifamily housing from Blueberry Hills. A realistic and transparent analysis
of access and traffic impacts must be done as part of this rezoning application
process.
3. Contrary to the applicant’s statement, Cordova is not “the only practical
access for either parcel.”
It is highly likely that any unbiased analysis of traffic impacts will conclude that
Cordova Street and the intersection with Douglas Highway are do not have the
capacity to handle a large increase of traffic. Cordova is not a “practical access”
for these parcels and certainly is not the “only” access option possible.
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In fact, a very practical access option exists, i.e., a new access road from the North
Douglas Highway. Whether this solution is implemented by developers or
whether it is assisted with some level of public funding is the issue.
4. D-18 zoning should not be approved based on the applicant’s claims that any
other development than multifamily is not feasible due to cost.
First, it is important to note that land buyers purchase property under the existing
zoning, and the purchase price reflects the difficulty and cost of development. It
is not the responsibility or role of the CBJ to rezone a developer’s property to
allow the developer a higher profit margin.
The applicant estimates that a 70’ wide single family dwelling lot would require
$87,500 to develop infrastructure and road within the subdivision and an
additional $26,500 to pay a share of the extension of Cordova St, for a total of
$114,000 of development costs per lot.
No one knows what the actual costs would be, but, for example, the new single
family subdivision on Merritt Street faced extremely challenging topography and
the developer has sold all of the lots (except for one very large lot) for $140,000
and up per lot.
It is simply wrong to imply that only a rezone to D-18 will make the property in
this application developable. Even if the current zoning, in place when the
present owner bought the property, turns out to discourage the present owner
from developing, the original purchase price of the land paid by Anderson
reflected the challenging development issues.
5. There should continue to be only D-5 zoning on the side of Cordova St
towards Douglas. The zoning application for D-18 for the Anderson parcel
should be denied to preserve this well-established West Juneau neighborhood.
Currently there is no high density zoning in West Juneau on the side of Cordova
Street toward Douglas. This West Juneau area is a low density neighborhood. D5 zoning currently covers the entire area and is an important and fundamental
feature of the neighborhood. Also, if developers were to choose to access D-18
multifamily housing developments through Blueberry Hills, there would be a
Page 4 of 6
Ritchie Comments on Zone Change Application, Case #AME2019-0010

Attachment D - Public Comments Received Through September 23, 2019

Packet Page 240 of 462

severe negative impact on Blueberry Hills and the entire neighborhood below due
to increased traffic and speeds.
Avoiding Residential Land Use Conflicts (Current CBJ Comprehensive Plan
Chapter 10 p.131):
“A major concern expressed by Juneau residents is the need to protect the
character of existing neighborhoods from incompatible uses. Their primary
concern is to minimize the intrusion of heavy traffic on neighborhood
streets and avoid conflicts related to parking congestion, noise, glare, loss
of privacy and other factors associated with higher intensity uses.”
To change the character of the neighborhood, which current property owners rely
on, for the purpose of accommodating the plans and profit motive of Anderson,
an individual owner/developer, is simply a very unfair and bad idea. The Planning
Commission should deny the rezone application and confirm the D-5 zoning of
the neighborhood on the Douglas side of Cordova St as a single family dwelling
neighborhood.
6. It is timely for CBJ to consider Douglas Island infrastructure as a whole before
approving rezoning for additional large developments.
Over the years there has been a general and significant density increase all along
Douglas Highway south of the bridge, including West Juneau. This has created
very high levels of traffic during the day, especially at peak hours.
This joint application and the additional impacts of multifamily development of up
to 530 units make it abundantly apparent that it is timely for the CBJ to
comprehensively consider the carrying capacity of Douglas Island as a whole
before this rezoning application proceeds.
And, access to the large amount of D-18 land that exists west of Cordova Street
should be part of that effort.
As Juneau’s Comprehensive Plan states, “Through the CIP, the CBJ government
can plan for and develop the necessary public facilities and services—roads,
sewers, utilities, schools and others—in a timely and orderly manner.” (Current
CBJ Comprehensive Plan Chapter 10 p.129). The proposed rezone is neither
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timely nor orderly. This rezone request is generated by Anderson’s effort to sell
his land at the highest profit possible, not part of an orderly planned
development. To approve this rezone ahead of a reasonable and measured look
at access on Douglas is not in the public interest.
7. Juneau does not have a reason to rezone this land for multifamily housing.
 Juneau has a healthy 6% rental vacancy rate. http://live.laborstats.alaska.gov/
housing/rentall.cfm

 Numerous multi-family housing projects are planned or underway all over
the Borough;
 Juneau’s population is not growing; and
 There is already a great deal of vacant land zoned D-18.
8. Factual error:
On page 2, section 3, the applicant states, “As noted, the Anderson parcel is
partially classified multi-family and partly D-5.” This is not correct. The Anderson
parcel is entirely zoned D-5 and is part of the D-5 West Juneau single family
dwelling neighborhood.
Summary:
1. A realistic and transparent analysis of access and traffic impacts on the
neighborhood down to Douglas Highway and Douglas Highway itself must
be done as part of this rezoning application process.
2. The Planning Commission should deny this joint rezone application and
confirm the Comprehensive Plan’s designation of the neighborhood east of
Cordova St toward Douglas as a D-5 neighborhood.
3. This joint application and the additional impacts of multifamily
development of up to 530 units make it apparent that it is timely for the
CBJ to comprehensively consider the carrying capacity of Douglas Island as
a whole, including a comprehensive analysis of access, before this rezoning
application or other major new developments are approved.
Please feel free to contact either of us at any time about this important topic.
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8/29/2019
Comments on the proposed re-zone of near Cordova Street and Pioneer Avenue owned by the
Andersons (D5 to D18) and Tlingit Haida (D5TD18 to D18) Case AME2019-10
Increased Traffic and Neighborhood Character:

Dear, Planners and Commissioner’s,
I share very similar concerns lined out in the comments letter from Kevin and Barbara Ritchie dated:
8/26/2019 and Stan and Amy Luan dated: 8/28/2019. Our D-5 neighborhood on the SE side of Cordova
Street as the Merritt Subdivision, Blueberry Hill’s and Pioneer Avenue have all gone through many
challenging topographical designs. Many of the developed lots required engineering, construction and
excessive expense to develop and maintain a quality lower density neighborhood. Allowing D-5 to
become D-18 would take away from effort, quality and character of our neighborhood and create more
of a safety hazard than we already have at the Cordova Street and Douglas Highway intersection.
I encourage your careful review and rejection to this application.

Robert and Beverly Varness
3004 Goodwin Road
Juneau, AK 99801
(907)-789-2433
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From:
Sent:
To:
Subject:

Robert Wild <robertgwild@gmail.com>
Monday, September 02, 2019 3:14 PM
PC_Comments
Comments re AME2019 0010

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
I attended the public meeting at the Douglas Library on August 20 regarding the proposed rezone request for the
two parcels, reviewed the applicants' permit application and the email information put out by our neighborhood
leaders.
I also took the liberty of walking the property to a point about 400 feet past the end of Cordova Street. That area
seems totally suited for what the applicants say they want to do, i.e. construct about 150 D-18 units.
It appears from map of 1D060/1D050 that the wedge of property behind the lower residences on Pioneer
Avenue that is part of !D060 would be a buffer between those residences and any D-18 units built on
Anderson's property. However, if a Traffic Impact Analysis is required and it is determined that the road system
cannot accomodate increased demand without modification, then those modifications should be made.
Best regards,
Robert Wild
3271 Nowell Avenue
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From:
Sent:
To:
Subject:

Mary Zahn <kozzahn@gci.net>
Monday, September 02, 2019 8:13 PM
PC_Comments
comments on Anderson/THRHA Zone Change Application

EXTERNAL E-MAIL: BE CAUTIOUS WHEN OPENING FILES OR FOLLOWING LINKS
As a resident at 3090 Nowell Ave since 1975 I have seen many changes in my neighborhood, some of them questionable
in their wisdom. I would hope that with the “growing up” of the city, a little more caution would be exercised in the
decisions of the planning commission and assembly when it comes to the development of an area.
There are safety concerns that occur with the increase in traffic on a single access road that need to be seriously
considered, there is a quality of life issue when maintaining a type of neighborhood, and we have a comprehensive city
plan which needs to be adhered to.
The zoning changes requested are not in the best interest of the area and should be denied.
Thank you for listening.
Sincerely
Mary M. Zahn

1
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Invita on to Comment
On a proposal to be heard by the CBJ Planning Commission

Your Community, Your Voice

D18
D18

155 S. Seward Street Juneau, Alaska 99801
D5(T)D18

TO:
D5

D5

Proposed Rezone

RR
D18

A request has been submitted for consideration and public hearing by the
Planning Commission for a rezone of two parcels, near Cordova Street and
Pioneer Avenue. If recommended for approval, the request will be sent to the CBJ
Assembly for final consideration.

TIMELINE
Now through September 2, 2019

Comments received during
this period will be sent to the
Planner, Laurel Chris an, to
be included in the staﬀ report.

Staﬀ Report expected to be posted Monday, September 16, 2019 at
h ps://beta.juneau.org/assembly/assembly‐minutes‐and‐agendas
Find hearing results, mee ng minutes and more here as well.

Sept. 3 through 12 noon, Sept. 20

Comments received during this period
will be sent directly to Commissioners
to read over the weekend in
prepara on for the hearing.

Phone: (907)586‐0715  Email: pc_comments@juneau.org
Mail: Community Development, 155 S. Seward St, Juneau AK 99801
Printed August 20, 2019

HEARING DATE & TIME
7:00 pm, September 24, 2019

You may tes fy and bring
up to 2 pages of wri en
material (15 copies) in City
Hall’s Assembly Chambers,
155 S. Seward St., Juneau.

September 25
Results will be
posted online, and
if recommended
for approval, the
case will be sent to
the CBJ Assembly.

Case No.: AME2019 0010
Parcel No.: 1D060L050010; 1D0501000011
CBJ Parcel Viewer: h p://epv.juneau.org
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Revised No ce
Re: Rezone of two parcels

Hearing Rescheduled

D18
D18

155 S. Seward Street Juneau, Alaska 99801
D5(T)D18

TO:
D5

D5

Proposed Rezone

RR
D18

POSTPONED
You are receiving this notice regarding an application being heard by the Planning Commission for a
rezone of two parcels, currently zoned transitional D5(T)D18 and D5, near Cordova Street and Pioneer
Avenue. Originally, the hearing was set for September 24, 2019.
The hearing has been rescheduled for October 15, 2019.

TIMELINE
Now through September 23, 2019

Comments received during
this period will be sent to the
Planner, Laurel Chris an, to
be included in the staﬀ report.

Staﬀ Report expected to be posted Monday, October 7, 2019 at
h ps://beta.juneau.org/assembly/assembly‐minutes‐and‐agendas
Find hearing results, mee ng minutes and more here as well.

Sept. 24 through 12 noon, Oct. 11

Comments received during this period
will be sent directly to Commissioners
to read over the weekend in
prepara on for the hearing.

Phone: (907)586‐0715  Email: pc_comments@juneau.org
Mail: Community Development, 155 S. Seward St, Juneau AK 99801
Printed September 6, 2019

HEARING DATE & TIME
7:00 pm, October 15, 2019

You may tes fy and bring
up to 2 pages of wri en
material (15 copies) in City
Hall’s Assembly Chambers,
155 S. Seward St., Juneau.

October 16
Results will be
posted online, and
if recommended
for approval, the
case will be sent to
the CBJ Assembly.

Case No.: AME2019 0010
Parcel No.: 1D060L050010; 1D0501000011
CBJ Parcel Viewer: h p://epv.juneau.org
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No ce of Change to Case
Re: AME2019 0010

Parcel Removed from Rezone Request

D18
D18

155 S. Seward Street Juneau, Alaska 99801
D5(T)D18

TO:
D5

Parcel REMOVED from
Rezone Request

D5

Proposed Rezone
RR
D18

Tlingit Haida Regional Housing Authority (THRHA) has WITHDRAWN their por on of
the rezone request, which would transi on zone upgrade 21 acres from D5(T)D18 to
D18. The THRHA parcel has been removed from the review of the rezone request and
the Planning Commission WILL NOT review the THRHA parcel transi on zone at this
me. This proposed rezone request will only pertain to the Anderson parcel and be for
8.45 acres from D5 to D18.

TIMELINE

Staﬀ Report expected to be posted Monday, October 7, 2019 at
h ps://beta.juneau.org/assembly/assembly‐minutes‐and‐agendas
Find hearing results, mee ng minutes and more here as well.

Now through 12 noon, October 11

Comments received during this period will be sent to the Planning
Commissioners to read over the weekend in prepara on for the hearing.
The planner handling the case, Laurel Chris an, will also read any wri en
comments that are received. You may also contact her via the phone
number listed below.

Phone: (907)586‐0715  Email: pc_comments@juneau.org
Mail: Community Development, 155 S. Seward St, Juneau AK 99801
Printed October 2, 2019

HEARING DATE & TIME
7:00 pm, October 15, 2019

You may tes fy and bring
up to 2 pages of wri en
material (15 copies) in City
Hall’s Assembly Chambers,
155 S. Seward St., Juneau.

October 16
Results will be
posted online, and
if recommended
for approval, the
case will be sent to
the CBJ Assembly.

Case No.: AME2019 0010
Parcel No.: 1D060L050010; 1D0501000011
CBJ Parcel Viewer: h p://epv.juneau.org
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DATE:

October 8, 2019

TO:

Planning Commission

FROM:

Beth McKibben, AICP, Senior Planner
Community Development Department

FILE NO.:

AME 2018 0009

PROPOSAL:

Text amendment to revise Title 49 to repeal and replace 49.30 - Nonconforming
Development

ATTACHMENTS
Attachment A – Ordinance 2019-37 PC v. 2
Please find attached the final version of Ordinance Serial No. 2019-37 PC v.2. This version incorporates
the changes as directed by the Commission at the September 17, 2019 meeting. The following sections
have been updated:












49.25.300 Determining Uses – added (5) Nonconforming Uses
49.25.430 Yard Setbacks – wording changes to (M) Additional stories and (5) Repair and
reconstruction of nonconforming structures.
49.30.110 Purpose and Intent – wording changes
49.30.120 Application – wording changes for consistency
49.30.210 Nonconforming situations in general – (j), (l) and (m) wording changes
49.30.230 Nonconforming uses – (d) wording change
49.30.240 Nonconforming residential densities in zoning districts that allow residential
development – (b) – wording changes; added (2); renumbered (2) and (3) and removed (4)
49.30.250 Nonconforming structures – revised figure 1; (f) Reconstruction revised to delete and
replace language with new paragraph (1) and (2)
49.30.260 Nonconforming lots and lot fractions – wording changes
49.30.270 Nonconforming parking – wording changes
49.30.320 Nonconforming situation review- (f)(1)(A) wording change; deleted (f)(4)

49.80.120 Definitions
 Amended Nonconforming
 Added Nonconforming lots and lot fractions
 Amended Nonconforming parking
 Amended Nonconforming residential density
 Amended Nonconforming rights
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Planning Commission
File No.: AME2018 0009
October 8, 2019
Page 2 of 2







Amended Nonconforming situation
Added Nonconforming structure
Amended Nonconforming use
Deleted Occupancy
Deleted Primary use
Amended Use

RECOMMENDATION
Staff recommends that the Planning Commission review and consider the proposed ordinance and
forward a recommendation to adopt this ordinance to the Assembly.
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1
Presented by: The Manager
Introduced:
Drafted by: R. Palmer III

2
3
4
5

ORDINANCE OF THE CITY AND BOROUGH OF JUNEAU, ALASKA

6

Serial No. 2019-37 PC v.2

7
8

An Ordinance Amending the Land Use Code to Repeal and Replace the
Nonconforming Development Code.

9
10
11

BE IT ENACTED BY THE ASSEMBLY OF THE CITY AND BOROUGH OF JUNEAU, ALASKA:
Section 1. Classification. This ordinance is of a general and permanent nature and
shall become a part of the City and Borough of Juneau Municipal Code.

12
13
14

Section 2. Amendment of Section. CBJ 49.25.300 Determining uses, subsection (a) is

15

amended to read:

16

49.25.300 Determining uses.

17

(a)

(1) Listed uses. There is adopted the table of permissible uses, table 49.25.300. The

18

uses permitted in a zoning area shall be determined through the table of permissible uses by

19

locating the intersection of a horizontal, or use axis and a vertical, or zone axis. The conditions

20

and procedures applicable to the use in the zone thus located shall be as indicated thereat by

21

the digits "1," "2" or "3" as more fully set out in this section and by letters of the alphabet as

22
23
24
25

more fully set out by footnotes in the table. The absence of a digit at the intersection of use and
zone axes means that the identified use is not permitted in the identified zone.
(2)

Unlisted uses. The allowability of a use not listed shall be determined pursuant to

section 49.20.320.
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1
(3)

2
3

category, the more specific shall control. If equally specific, the more restrictive shall control.

4
5

(4)

8
9
10

Accessory uses. Uses constituting an incidental or insubstantial part of a permissible

use and commonly associated with the permissible use may be allowed as an accessory use.

6
7

Uses listed more than once. Where a use might be classified under more than one

(5) Nonconforming uses. Nonconforming uses, including nonconforming residential
densities in residential districts that allow residential development, are subject to chapter
49.30.
…

11
Section 3. Amendment of Section. CBJ 49.25.430 Yard setbacks, is amended at

12
13

subsections 49.25.430(4)(M) and (5) to read:

14

49.25.430 Yard setbacks.

15

…

16

(M) Additional stories. The commission, through the conditional use permit process, may

17

allow the addition of a second or third story atop or below an existing enclosed

18

structure which projects into a required yard setback if the structure is either

19

nonconforming or if a variance was previously granted for the structure. The

20
21

commission may deny such request if it finds that the structure, with the addition,

22

would result in excessive blockage of views, excessive restriction of light and air, or

23

other deleterious impacts.

24

…

25
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1
2

(5) Replacement and reconstruction of nonconforming structures. The replacement and

3

reconstruction of nonconforming structures in residential districts shall be governed by

4

chapter 49.30.

5
6
Section 4. Amendment of Section. CBJ 49.25.510 Special density considerations, is

7
8

amended at CBJ 49.25.510 (f) to read:

9

49.25.510 Special density considerations.

10

…

11

(f)

12

reconstruction of nonconforming structures, including multifamily dwellings, in zoning districts

13

that allow residential development shall be governed by chapter 49.30.

14
15
16
17

Replacement and reconstruction of nonconforming structures. The replacement and

…
Section 5. Amendment of Chapter. Chapter 49.30 Nonconforming Development is
repealed and replaced to read:

18

Chapter 49.30 - NONCONFORMING SITUATIONS

19

ARTICLE I. GENERAL

20
21

49.30.110 Purpose and intent.
This chapter provides standards for the review of nonconforming situations, including a

22

process for obtaining certification of nonconforming status by the director, and a process for

23

obtaining a nonconforming situation review by the board of adjustment. The intent is to reduce

24

the impacts of nonconforming situations and promote public health, safety and general welfare.

25

Nothing in this chapter is intended to affect otherwise existing rights under CBJ Code.
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1
2

49.30.120 Application.

3

(a) This chapter applies to the following nonconforming situations, whether existing alone or

4

in any combination:

5

(1) Nonconforming uses (49.30.230),

6

(2) Nonconforming residential densities in residential zoning districts that allow

7

residential development (49.30.240),

8

(3) Nonconforming structures (49.30.250),

9
10

(4) Nonconforming lots and lot fractions (49.30.260),

11

(5) Nonconforming off-street parking spaces (49.30.270).

12

(b) This chapter does not apply to nonconforming signage, which is addressed in chapter 49.45.

13
14

ARTICLE 2. STANDARDS

15

49.30.210 Nonconforming situations in general.

16

(a)

17
18
19
20

Continuation of nonconforming situations. Except as otherwise provided in this chapter,

nonconforming situations may remain.
(b)

Change of nonconforming situation to comply with this title. Any nonconforming situation

may be changed to comply with this title. Once a nonconforming situation becomes compliant,

21

the nonconforming rights under this chapter are lost, with respect to that nonconforming

22

situation, and the nonconforming situation may not be re-established.

23

(c)

24

situation.

Ownership. Change in ownership does not affect the legal status of a nonconforming

25
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1
2

(d) Routine maintenance and repair. Nothing in this chapter prohibits normal maintenance

3

and routine repairs, which include, but are not limited to, roofing repair or replacement,

4

window replacement, and minor structural repairs.

5

(e)

6
7
8
9

Certification of nonconforming status. A property owner or authorized agent of the owner

may apply for a certification of nonconforming status at any time, pursuant to the procedures
provided in section 49.30.310.
(f)

Nonconforming status review prior to issuance of permit. Prior to the issuance of a permit

10

for work or development related to a potentially nonconforming situation, a nonconforming

11

status review pursuant to the procedures provided in section 49.30.310, is required. Review and

12

issuance of permits related to a nonconforming situation(s) will be subject to this chapter.

13

(g)

14

Certification of nonconforming status must be obtained prior to proceeding with a

15

nonconforming situation review pursuant to the procedures provided in section 49.30.320.

16

(h)

17
18
19
20

Certification of nonconforming status prior to a nonconforming situation review.

Structure deemed destroyed. A nonconforming structure or structure containing a

nonconforming use shall be deemed destroyed when damaged by any means to an extent of
more than 75 percent of the cost of the replacement of the entire structure, exclusive of
foundations.

21

(i)

Intentional damage, destruction, removal or demolition. The nonconforming rights

22

provided in this chapter are lost when a nonconforming situation is damaged, destroyed,

23

demolished or removed by any means intentionally and within the control of the owner or the

24

authorized agent of the owner.

25

(j)

Accidental damage or destruction. Except as otherwise provided in this chapter,

nonconforming rights are retained when a nonconforming structure or structure containing a
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1
2

nonconforming use or residential density is damaged or destroyed accidentally or by any means

3

beyond the control of the owner or the authorized agent of the owner.

4

(k) Building official determinations under (h), (i) and (j). The building official shall determine

5

the extent and cause(s) of damage and/or destruction under subsections (h), (i) and (j) of this

6
7
8
9

section, pursuant to CBJ 19.01 Building Regulations, Administrative Code.
(l)

Failure of a situation to qualify for nonconforming status certification. If a situation does

not qualify for, or is denied, nonconforming status certification, it is noncompliant and subject

10

to applicable compliance action.

11

(m) Effect of loss or abandonment of nonconforming situation or nonconforming situation

12

rights. The loss or abandonment of a nonconforming situation or of nonconforming situation

13

rights under this chapter means the situation is subject to applicable compliance action.

14
15

49.30.220 Abandonment of a nonconforming situation.

16

(a)

17
18
19

The abandonment of a nonconforming situation extinguishes all nonconforming rights

associated with that situation.
(b)

A nonconforming situation is abandoned if and when any of the following events occur:
(1) The owner indicates in writing that the nonconforming situation is being permanently

20

discontinued or abandoned;

21
22

(2) The nonconforming situation becomes compliant with this title;

23

(3) The nonconforming situation is intentionally damaged, destroyed, removed or
demolished, as provided in CBJ 49.30.210(i).

24
25

(4) With respect to a nonconforming structure, the structure is moved.
(c)

A nonconforming situation is presumed to be abandoned if:
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1
2
3
4
5
6
7
8
9

(1) The owner takes action consistent with an intent to abandon the nonconforming
situation;
(2) The structure(s) associated with the nonconforming situation has been vacant or the
nonconforming use or situation has been discontinued for 365 consecutive days;
(3) The nonconforming situation has been replaced by another nonconforming situation,
through the nonconforming situation review process provided in 49.30.320; or
(4) With respect to nonconforming residential density, the structure has been unoccupied

10

for more than three years or, if being reconstructed pursuant to CBJ 49.30.240(b), the

11

structure does not have a temporary certificate of occupancy within three years of the

12

building permit being issued.

13
14

(d) Determination of abandonment shall be made by the director and supported by findings
under CBJ 49.30.220(b) or (c).

15
16
17
18
19
20

49.30.225 Overcoming presumption of abandonment.

21

(a) A director’s determination of abandonment under 49.30.220(c) is rebuttable and may be

22

overcome upon a finding by the director that the information submitted establishes all of the

23

following with respect to the nonconforming situation:

24
25

(1) The owner has been maintaining the land and structure(s) in accordance with
applicable building, fire and other codes and regulations;
(2) The owner has been maintaining or pursuing applicable permits and licenses; and
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1
(3) The owner has filed applicable tax documents.

2
3

(b)

4

(1) The owner has been engaged in activities that are consistent with or would

5

affirmatively prove there was no intent to abandon, such as actively and continuously

6

marketing the land, business or structure for sale or lease; and

7

(2) The owner has applied for a nonconforming situation review in accordance with section

8

49.30.320.

9
10

Other factors that may be considered include whether:

(c)

The burden of proof for overcoming a presumption of abandonment is on the applicant.

11
12

49.30.230 Nonconforming uses.

13

(a)

14

nonconforming use to another nonconforming use if approved by the board of adjustment

15

pursuant to section 49.30.320, including a change from a nonconforming non-residential use to

16

a residential use that exceeds the allowed maximum density in RR, D1, D3, D5, D10SF, D10,

17
18
19
20

Change of nonconforming use to another nonconforming use. The owner may change a

D15 and D18 zones.
(b)

Expansion of nonconforming use. A nonconforming use within a structure may be

extended to any portion of the existing structure, but may not be expanded to other structures

21

or to other land beyond the original structure. A nonconforming use of land may not be

22

increased or extended to occupy a greater area of land.

23

(c)

24

and do not constitute a change or expansion of the nonconforming use, providing the impacts of

25

such modification are nominal and do not impose a significant or new impact that is out of

Modifications to nonconforming use. Modifications to a nonconforming use are permissible

harmony with the neighborhood, as determined by the director.

Page 8 of 24

Ord. 2019-37 PC v.2

Attachment A - Ordinance 2019-37 PC v. 2

Packet Page 258 of 462

1
2

(d) Nonconforming residential uses in industrial and waterfront industrial zoning districts. If

3

a structure containing a nonconforming residential use in the industrial and waterfront

4

industrial zoning districts is accidentally damaged, as provided in CBJ 49.30.210(j), the

5

following applies:

6
7
8
9

(1) Nonconforming residential use rights are maintained and the structure may be rebuilt
within three years if all of the following are met:
(A)

procedures set forth in section 49.30.310;

10
11

(B)

The building official has not deemed the structure destroyed, under CBJ
49.30.210(h);

12
13

Nonconforming residential use is or has been certified pursuant to the

(C)

Written notice of intent to reconstruct is provided to the department within 365

14

days of the date the accidental damage or destruction occurred, as determined

15

by the building official;

16
17
18
19
20

(D)

The reconstruction complies with applicable zoning district dimensional,
development and design standards including but not limited to setbacks,
parking, and landscaping that apply to new development.

(2) If a temporary certificate of occupancy for the structure has not been obtained within

21

three years of issuance of a building permit, the nonconforming residential use rights

22

are lost, and existing and future development on the site must comply with all

23

provisions of this title.

24
25

(3) The director, in consultation with the building official, may approve one 18-month
extension for the reconstruction, or for obtaining the temporary certificate of
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1
2

occupancy, of the nonconforming residential use upon written request showing good

3

cause.

4
5
6

49.30.240 Nonconforming residential densities in zoning districts that allow
residential development.

7

(a)

8

density may be modified subject to the following:

Modification of existing dwelling units. A structure containing nonconforming residential

9

(1) The nonconforming residential density is certified pursuant to the procedures provided

10

in section 49.30.310 prior to commencing any modification that requires a building

11

permit.

12

(2) Applicable dimensional standards and parking requirements of this title are met unless

13

otherwise provided in this chapter.

14
15

(b)

16

residential density, which is damaged or destroyed may be reconstructed to contain

17

nonconforming residential density, regardless of the cost of replacement or building official’s

18

determination under CBJ 49.30.210(h), subject to the following:

19

Accidental damage or destruction. A conforming structure containing nonconforming

(1) The nonconforming residential density is or has been certified pursuant to the

20

procedures provided in section 49.30.310 prior to any work that requires a building

21

permit;

22
23
24
25

(2) The conforming structure being reconstructed is located in a zoning district that allows
residential development.
(3) Written notice of intent to reconstruct is provided to the department within 365 days of
the date the damage or destruction occurred, as determined by the building official;
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1
(4) The total number of dwelling units established by the certification of nonconforming

2

status is not increased;

3
4

(5) A temporary certificate of occupancy for the structure has been obtained within three

5

years of issuance of the building permit; and

6

(6) The director, in consultation with the building official, may approve one 18-month

7

extension for the reconstruction or for obtaining the temporary certificate of occupancy,

8

upon written request showing good cause.

9
10
11

49.30.250 Nonconforming structures.

12

(a)

13

enlargement, alteration, or reconstruction does not increase or aggravate the nonconforming

14

situation and complies with other dimensional and parking standards of this title, except as

15

otherwise provided in this chapter. (See Figure1)

16

A nonconforming structure may be enlarged, altered or reconstructed as long as the

Figure 1

17
18
19
20
21
22
23
24
25

Page 11 of 24

Ord. 2019-37 PC v.2

Attachment A - Ordinance 2019-37 PC v. 2

Packet Page 261 of 462

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

(b)

Certification of nonconforming status pursuant to section 49.30.310 must be obtained prior

to any enlargement, alteration or reconstruction of a nonconforming structure.
(c)

Improvements or renovations within an existing structure shall not be considered an

18

enlargement, alteration, or reconstruction for purposes of this section.

19

(d) Projections allowed in yard setbacks under CBJ 49.25.430(4) shall not be considered to

20

increase or aggravate a nonconforming situation.

21

(e)

22

nonconforming residential density, which are governed by sections 49.30.230 and 49.30.240.

23

(f)

24
25

This subsection shall not be interpreted to allow the expansion of a nonconforming use or

Reconstruction.
(1) Non-residential. A nonconforming structure or nonconforming portion of a structure,
the principal use of which is non-residential, which is deemed destroyed by the building
official under 49.30.210(h), may not be reconstructed except in conformity with this

Page 12 of 24

Ord. 2019-37 PC v.2

Attachment A - Ordinance 2019-37 PC v. 2

Packet Page 262 of 462

1
2

title.(2) Residential. A nonconforming structure or nonconforming portion of a

3

structure, the principal use of which is residential, may be reconstructed regardless of

4

the extent of the damage or destruction, as long as the structure is in a zoning district

5

that allows residential development. The reconstruction may be in the existing

6

footprint, except for encroachments into rights-of-way or adjacent property

7
8
9

49.30.260 Nonconforming lots and lot fractions.

10

(a)

A nonconforming lot has the same development rights as a compliant lot subject to the

11

following:
(1) A certification of nonconforming status is obtained pursuant to the procedures provided

12

in section 49.30.310;

13

(2) The use on a lot does not have a minimum lot size requirement greater than the

14
15

minimum lot size required by the underlying zoning district, unless otherwise

16

authorized by this title; and

17

(3) Applicable zoning district dimensional, development and design standards, including,

18

but not limited to setbacks, parking and landscaping, are met.

19
20

(b)

Unless located in an industrial or waterfront industrial zoning district, an undeveloped

21

nonconforming lot or lot fraction that adjoins and has continuous frontage with one or more

22

other undeveloped conforming or nonconforming lots under common ownership, may each be

23

developed with a single-family dwelling or as otherwise provided in this title.

24
25

49.30.270 Nonconforming parking.
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1
2

(a)

3

subsection with the same number and type of off-street parking spaces as were provided for the

4

original structure or use, if the government entity that controls the right-of-way determines

5

that it does not endanger public health, safety or welfare, including but not limited to back-out

6
7
8
9

A nonconforming parking situation may continue, be replaced or reconstructed under this

parking.
(b)

When a nonconforming parking situation is changed to become more compliant with 49.40,

newly provided parking may not be removed unless in accordance with this chapter. This does

10

not preclude the applicant’s right to obtain a parking waiver in accordance with sections

11

49.40.210(d) Exceptions or 49.20.200 Variance.

12
ARTICLE 3.

13

REVIEWS

14

49.30.310 Nonconforming status review and certification.

15

(a)

16

nonconforming rights under this chapter exist, and certification is therefore appropriate. In

17
18
19
20

Purpose. The purpose of nonconforming status review is to determine whether

addition, it is intended to determine the current use of the lot, based on the use categories in
section 49.25.300. In the case of nonconforming residential density, the review also determines
the maximum extent of the nonconforming residential density.

21

(b)

When to seek certification of nonconforming status. An owner may apply for certification of

22

nonconforming status, at any time. An owner must have a certificate of nonconforming status

23

prior to a nonconforming situation review.

24

(c)

25

if the director finds the applicant’s information establishes all of the following:

Certification. A nonconforming situation will be certified as having nonconforming status,
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1
(1) The nonconforming situation was allowed, or not prohibited, by law when it was

2

created or established; and

3
4
5
6
7
8
9
10
11

(2) The nonconforming situation has not been abandoned.
(d) Application. An application for certification of nonconforming status shall be submitted
with the department on forms approved by the director, with relevant information establishing
the factors set out in (c) above. The application should identify and include each nonconforming
situation known to exist on the subject property.
(e)

Relevant information.
(1) Information that may be relevant to nonconforming status may include, but is not

12

limited to, the following:

13

(A) Building, land use, or development permits;

14

(B) Zoning codes or maps;

15

(C) Recorded plats;

16

(D) Dated photographs;

17
18
19
20

(E) Dated aerial photography;
(F) Insurance maps that identify use or development, e.g. Sanborn Maps.
(2) Information that may be relevant to whether the nonconforming situation has been

21

continuously maintained without interruption may include, but is not limited to the

22

following:

23

(A) Utility bills;

24

(B) Income tax records;

25

(C) Business licenses;
(D) Telephone listings;
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1
2

(E) Advertisements in dated publications;

3

(F) Building, land use, or development permits;

4

(G) Insurance policies;

5

(H) Leases;

6
7
8
9

(I) Dated photographs;
(J) Dated aerial photographs;
(K) Insurance maps that identify use or development, e.g. Sanborn Maps; or

10

(L) Land use and development inventories prepared by a government agency.

11

(f) Decision. The director shall review the applicant’s information and issue a written decision

12

that includes separate certification findings on each nonconforming situation included in the

13

application.

14

(g) Burden of proof. The burden of proof to establish nonconforming status is on the applicant.

15

(h) Fee. An application for a certification of nonconforming status shall include a fee as

16

established by chapter 49.85.

17
18
19
20
21
22
23
24
25
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1
2

49.30.320 Nonconforming situation review.

3

(a)

Purpose. The board of adjustment shall hear all nonconforming situation reviews for the

4

purpose of reviewing proposed changes to nonconforming situations as provided in this

5

chapter. The nonconforming situation review process provides an opportunity for public input,

6
7
8
9

and authorizes the board of adjustment to review, limit, approve or deny proposed changes.
(b)

Applicability. The following may be allowed through a nonconforming situation review as

provided in this chapter:
(1) A change of a nonconforming use to another nonconforming use that is prohibited in

10

the zoning district.

11
12

(2) A change from a nonconforming nonresidential use to an allowed residential use that

13

exceeds the allowed density in the RR, D1, D3, D5, D10SF, D10, D15 and D18 zoning

14

district.

15

(c)

16

board of adjustment through the department on forms approved by the director.

17
18
19
20
21
22

Submittal. An application for a nonconforming situation review shall be submitted to the

(d) Director's review procedure.
(1) The director shall endeavor to determine whether the application accurately reflects
the applicant's intentions, shall advise the applicant whether or not the application
is acceptable, and, if it is not, what corrective action may be taken.
(2) After accepting the application, the director shall schedule it for a hearing before the

23

board of adjustment and shall give notice to the applicant and the public in

24

accordance with CBJ 49.15.230.

25

(3) Copies of the application or the relevant portions thereof shall be transmitted to
interested agencies as specified on a list maintained by the director for that purpose.
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1
2

Referral agencies shall be invited to respond within 15 days unless an extension is

3

requested and granted in writing for good cause by the director.

4

(4) The director shall forward the application to the board of adjustment together with a

5

report setting forth the director's recommendation for approval or denial, with or

6

without conditions, and the reasons therefore. The director shall review and make

7

findings on the approval criteria specified in subsection CBJ 49.30.320(f).

8
9
10
11
12

(e)

Fee. An application for a nonconforming situation review shall include a fee as established

by 49.85.
(f) Approval criteria for nonconforming situation reviews.
(1) All nonconforming situation review approvals require the following findings:

13

(A) The value of adjoining property is unlikely to be more negatively affected from the

14

proposed nonconforming situation than it is from other permitted or conditionally

15

permitted uses in the district;

16
17
18
19
20

(B) Public services and facilities are, or will be prior to occupancy, adequate to serve
the proposed use, density and structure;
(C) The nonconforming situation proposed will not cause undue harmful effects or be
out of harmony with property in the neighboring area on account of its scale, bulk,

21

coverage and density, generation of traffic, the nature and intensity of the

22

proposed use, and other relevant effects; and

23
24
25

(D) The nonconforming situation proposed will not materially endanger the public
health, safety or welfare.
(2) Additional findings required for approving nonconforming use proposals:

Page 18 of 24

Ord. 2019-37 PC v.2

Attachment A - Ordinance 2019-37 PC v. 2

Packet Page 268 of 462

1
2

(A) The proposed nonconforming use is more appropriate to the district than the

3

existing nonconforming use and does not significantly jeopardize future

4

development of the area in compliance with the intent of the zoning district;

5
6
7
8
9
10
11

(B) Any characteristics of the nonconforming use that are out of compliance with
this title are not changed to become less compliant with the requirements of this
title;
(C) The nonconforming use will not result in the creation of additional
nonconforming situations or the need for any variances;
(D) With mitigation measures, there will be no measurable increase in overall

12

detrimental impacts (over the impacts of the last legal use or development) on

13

the surrounding area taking into account factors such as:

14

(i) The hours of operation;

15

(ii) Vehicle trips to the site and impact on surrounding on-street parking;

16

(iii) Noise, vibration, dust, odor, fumes, glare, and smoke;

17
18
19
20
21

(iv) Screening, public safety, neighborhood harmony;
(v) The amount, location, and nature of any outside displays, storage, or
activities.
(E) If the nonconforming use is in a single-family or multi-family residential zoning

22

district, and if any changes are proposed to the site, the appearance of the new

23

use or development will not lessen the residential character of the area. This is

24

based on taking into account factors such as:

25

(i) Building scale, placement, and facade;
(ii) Parking area placement;
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1
(iii) Buffering or screening and the potential loss of privacy to abutting

2

residential uses; and

3
4

(iv) Lighting and signs.

5

(3) Additional findings required for approving nonconforming residential density

6

proposals:

7

(A)

8

When a nonconforming use is proposed to become a nonconforming residential
density, it will have no measurable increase in overall detrimental impacts on

9

the surrounding area taking into consideration factors such as:

10
11

(i) Vehicle trips and impact on surrounding on street parking;

12

(ii) Lot coverage,

13

(iii) Vegetative cover;
(B)

14

The proposed nonconforming residential density does not exceed 1.5 times the

15

base density permissible for the underlying zoning district in RR, D1, D3, D5,

16

and D10SF zoning districts, and 1.25 times the base density permissible for the

17

underlying zoning district in the D10, D15 and D18 zoning districts, rounded to

18

the nearest whole number.

19

(A)

20
21
22

(g)

Board of adjustment hearing and determination.
(1) At the hearing on the nonconforming situation review, the board of adjustment shall

23

review the director's findings and recommendation(s) and determine:

24

(A)

Whether the application is complete;

25

(B)

Whether the proposed nonconforming use is appropriate according to this
section;
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1
(C)

2

Whether the development as proposed will comply with other applicable
requirements of this title;

3
4

(2) The board of adjustment shall adopt the director's finding on each item set forth in

5

paragraph (f) of this section unless it finds, by a preponderance of the evidence, that

6

the director's finding was in error, and states its reasoning for each finding with

7

particularity.

8

(3) Even if the board of adjustment adopts the director's findings, it may nonetheless deny

9
10

or condition approval of the proposed nonconforming situation if it concludes, based

11

upon its own independent review of the information submitted at the hearing, that the

12

nonconforming situation will more probably than not:

13

(A)

The nonconforming situation lacks sufficient conformity with the comprehensive
plan, land use plan, thoroughfare plan or other officially adopted plans; or

14
15

(B)

16

The nonconforming situation conflicts with the chapter’s intent to reduce the
impacts of nonconforming situations and promote public health, safety and

17

general welfare and is not needed to minimize an unreasonable impact to the

18

subject property caused by a zoning change.

19

Section 6. Amendment of Section. CBJ 49.80.120 Definitions, shall be amended to

20
21

incorporate the following definitions in alphabetical order:

22

49.80.120 Definitions.

23

...

24

Change means, with respect to a nonconforming use, that the nonconforming use has been

25

converted to a different use for any period of time, regardless of intent.
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1
2

Discontinued means that a nonconforming use has ceased, and has not substantially resumed.

3
4

Nonconforming means allowed, or not prohibited by law when established, but which due to the

5

subsequent adoption, revision or amendment of a zoning ordinance, became noncompliant

6

under title 49.

7
8
9
10

Nonconforming lots and lot fractions means a lot, or lot fractions, that were allowed, or not

11

prohibited by law when established, but which due to the subsequent adoption, revision or

12

amendment of a zoning ordinance, became noncompliant under title 49.

13
14

Nonconforming parking means off-street parking standards, including types of off-street

15

parking, that were not in effect when the use was established, but which due to the subsequent

16

adoption, revision or amendment of a zoning ordinance, are required under title 49.

17
18
19
20

Nonconforming residential density means residential development of a density that was
allowed, or not prohibited by law, in the zoning district when constructed, but which due to the

21

subsequent adoption, revision or amendment of a zoning ordinance, is a greater density than

22

allowed in the zoning district under title 49.

23
24

Nonconforming rights means the rights provided in 49.30 applicable to situations that are

25

certified or qualify to be certified as nonconforming situations, including rights relating to the
continuation, maintenance, modification and reconstruction of nonconforming situations.
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1
2
3

Nonconforming situation means a situation that was allowed or not prohibited by law when

4

established but which, due to the subsequent adoption, revision or amendment of a zoning

5

ordinance, became noncompliant under title 49, and has been continuously maintained without

6
7
8
9

interruption as specified in this chapter. Nonconforming situations include nonconforming uses,
nonconforming residential density, nonconforming structures, nonconforming lots and lot
fractions, and nonconforming off-street parking, whether existing alone or in any combination.

10
11

Nonconforming structure means a structure, the dimensional standards or siting of which, was

12

allowed, or not prohibited by law when constructed, but which due to the subsequent adoption,

13

revision or amendment of a zoning ordinance, became noncompliant under title 49.

14
15

Nonconforming use means a use that was allowed, or not prohibited by law when established,

16

but which due to the subsequent adoption, revision or amendment of a zoning ordinance,

17

became noncompliant under title 49.

18
19
20
21
22
23
24
25

Use means activity, physically conducted on a lot or in a structure permitted by this title.
...
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1
2
Section 7. Amendment of Section. CBJ 49.85.100 Generally, is amended to read:

3
4

49.85.100 Generally.

5
6

Processing fees are established for each development, platting and other land use action in
accordance with the following schedule:

7
8

…
(10) Board of adjustment.

9
10

(A)

Administrative variance, $120.00;

11

(B)

Non-administrative variance, $400.00;

12

(C)

Alternative development permit, $400.00;

13

(D)

Nonconforming situation review, $400.00.

14

…

15

(20) Certification of nonconforming status, $150.00; fee is waived if applied for

16

in conjunction with a development permit.

17
18
19
20

Section 8.

Effective Date. This ordinance shall be effective 30 days after its adoption.

Adopted this ________ day of _______________________, 2019.

21
22
23

Beth A. Weldon, Mayor

Attest:

24
25

Elizabeth J. McEwen, Municipal Clerk
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1
Presented by: The Manager
Introduced:
Drafted by: R. Palmer III

2
3
4
5

ORDINANCE OF THE CITY AND BOROUGH OF JUNEAU, ALASKA

6

Serial No. 2019-37 PC v.2

7
8

An Ordinance Amending the Land Use Code to Repeal and Replace the
Nonconforming Development Code.

9
10
11

BE IT ENACTED BY THE ASSEMBLY OF THE CITY AND BOROUGH OF JUNEAU, ALASKA:
Section 1. Classification. This ordinance is of a general and permanent nature and
shall become a part of the City and Borough of Juneau Municipal Code.

12
13
14

Section 2. Amendment of Section. CBJ 49.25.300 Determining uses, subsection (a) is

15

amended to read:

16

49.25.300 Determining uses.

17

(a)

(1) Listed uses. There is adopted the table of permissible uses, table 49.25.300. The

18

uses permitted in a zoning area shall be determined through the table of permissible uses by

19

locating the intersection of a horizontal, or use axis and a vertical, or zone axis. The conditions

20

and procedures applicable to the use in the zone thus located shall be as indicated thereat by

21

the digits "1," "2" or "3" as more fully set out in this section and by letters of the alphabet as

22
23
24
25

more fully set out by footnotes in the table. The absence of a digit at the intersection of use and
zone axes means that the identified use is not permitted in the identified zone.
(2)

Unlisted uses. The allowability of a use not listed shall be determined pursuant to

section 49.20.320.
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1
(3)

2
3

category, the more specific shall control. If equally specific, the more restrictive shall control.

4
5

(4)

8
9
10

Accessory uses. Uses constituting an incidental or insubstantial part of a permissible

use and commonly associated with the permissible use may be allowed as an accessory use.

6
7

Uses listed more than once. Where a use might be classified under more than one

(5) Nonconforming uses. Nonconforming uses, including nonconforming residential
densities in residential districts that allow residential development, are subject to chapter
49.30.
…

11
Section 3. Amendment of Section. CBJ 49.25.430 Yard setbacks, is amended at

12
13

subsections 49.25.430(4)(M) and (5) to read:

14

49.25.430 Yard setbacks.

15

…

16

(M) Additional stories. The commission, through the conditional use permit process, may

17

allow the addition of a second or third story atop or below an existing enclosed

18

structure which projects into a required yard setback if the structure is either lawfully

19

nonconforming or if a variance was previously granted for the structure. The

20
21

commission may deny such request if it finds that the structure, with the addition,

22

would result in excessive blockage of views, excessive restriction of light and air, or

23

other deleterious impacts.

24

…

25
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1
2

(5) Replacement and reconstruction of certain nonconforming buildings structures. The

3

replacement and reconstruction of certain nonconforming buildings structures in

4

residential districts shall be governed by subsection chapter 49.30.500(b).

5
6
Section 4. Amendment of Section. CBJ 49.25.510 Special density considerations, is

7
8

amended at CBJ 49.25.510 (f) to read:

9

49.25.510 Special density considerations.

10

…

11

(f)

12

replacement and reconstruction of certain nonconforming buildings structures, including

13

multifamily dwellings, in zoning districts that allow residential development districts shall be

14
15
16
17
18

Replacement and reconstruction of certain nonconforming buildings structures. The

governed in part by subsection chapter 49.30.500(b). The replacement and reconstruction of
multifamily dwellings in all multifamily residential districts shall be governed in part by
subsection 49.30.500(c).
…

19
20
21

Section 5. Amendment of Chapter. Chapter 49.30 Nonconforming Development is
repealed and replaced to read:

22

Chapter 49.30 - NONCONFORMING SITUATIONS

23

ARTICLE I. GENERAL

24
25

49.30.110 Purpose and intent.
This chapter provides standards for the review of nonconforming situations, including a
process for obtaining certification of nonconforming status by the director, and a process for
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1
2

obtaining a nonconforming situation review by the board of adjustment. The intent is to reduce

3

the impacts of nonconforming situations; and promote public health, safety and general welfare;

4

and minimize unreasonable impacts to property impacted by zoning changes. Nothing in this

5

chapter is intended to affect otherwise existing rights under CBJ Code.

6
7
8
9
10

49.30.120 Application.
(a) This chapter applies to the following nonconforming situations, whether existing alone or
in any combination:

11

(1) Nonconforming uses (49.30.230),

12

(2) Nonconforming residential densities in residential zoning districts that allow
residential development (49.30.240),

13
14

(3) Nonconforming structures (49.30.250),

15

(4) Nonconforming lots and lot fractions (49.30.260),

16

(5) Nonconforming off-street parking spaces (49.30.270).

17
18

(b) This chapter does not apply to nonconforming signage, which is addressed in chapter 49.45.

19
ARTICLE 2. STANDARDS

20
21

49.30.210 Nonconforming situations in general.

22

(a)

23

nonconforming situations may remain.

24

(b)

25

may be changed to comply with this title. Once a nonconforming situation becomes compliant,

Continuation of nonconforming situations. Except as otherwise provided in this chapter,

Change of nonconforming situation to comply with this title. Any nonconforming situation
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1
2

the nonconforming rights under this chapter are lost, with respect to that nonconforming

3

situation, and the nonconforming situation may not be re-established.

4

(c)

5

situation.

6
7
8
9

Ownership. Change in ownership does not affect the legal status of a nonconforming

(d) Routine maintenance and repair. Nothing in this chapter prohibits normal maintenance
and routine repairs, which include, but are not limited to, roofing repair or replacement,
window replacement, and minor structural repairs.

10

(e)

11

may apply for a certification of nonconforming status at any time, pursuant to the procedures

12

provided in section 49.30.310.

13

(f)

14

for work or development related to a potentially nonconforming situation, a nonconforming

15

status review pursuant to the procedures provided in section 49.30.310, is required. Review and

16

issuance of permits related to a nonconforming situation(s) will be subject to this chapter.

17
18
19
20

(g)

Certification of nonconforming status. A property owner or authorized agent of the owner

Nonconforming status review prior to issuance of permit. Prior to the issuance of a permit

Certification of nonconforming status prior to a nonconforming situation review.

Certification of nonconforming status must be obtained prior to proceeding with a
nonconforming situation review pursuant to the procedures provided in section 49.30.320.

21

(h)

Structure deemed destroyed. A nonconforming structure or structure containing a

22

nonconforming use shall be deemed destroyed when damaged by any means to an extent of

23

more than 75 percent of the cost of the replacement of the entire structure, exclusive of

24

foundations.

25

(i)

Intentional damage, destruction, removal or demolition. The nonconforming rights

provided in this chapter are lost when a nonconforming situation is damaged, destroyed,
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1
2

demolished or removed by any means intentionally and within the control of the owner or the

3

authorized agent of the owner.

4

(j)

5

otherwise provided in this chapter, nonconforming rights are retained when a nonconforming

6
7
8
9

Accidental damage or destruction. The nonconforming rights provided for Except as

structure or structure containing a nonconforming use or residential density is damaged or
destroyed accidentally or by any means beyond the control of the owner or the authorized agent
of the owner.

10

(k) Building official determinations under (h), (i) and (j). The building official shall determine

11

the extent and cause(s) of damage and/or destruction under subsections (h), (i) and (j) of this

12

section, pursuant to CBJ 19.01 Building Regulations, Administrative Code.

13

(l)

14

not qualify for, or is denied, nonconforming status certification, it remains is noncompliant and

15

subject to applicable enforcement compliance action.

16

(m) Effect of loss or abandonment of nonconforming situation or nonconforming situation

17
18
19
20

Failure of a situation to qualify for nonconforming status certification. If a situation does

rights. The loss or abandonment of a nonconforming situation or of nonconforming situation
rights under this chapter means the situation is subject to applicable compliance action. with
all of code is required.

21
22

49.30.220 Abandonment of a nonconforming situation.

23

(a)

24

associated with that situation.

25

(b)

The abandonment of a nonconforming situation extinguishes all nonconforming rights

A nonconforming situation is abandoned if and when any of the following events occur:
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1
(1) The owner indicates in writing that the nonconforming situation is being permanently

2

discontinued or abandoned;

3
4

(2) The nonconforming situation becomes compliant with this title;

5

(3) The nonconforming situation is intentionally damaged, destroyed, removed or

6

demolished, as provided in CBJ 49.30.210(i).

7

(4) With respect to a nonconforming structure, the structure is moved.

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

(c)

A nonconforming situation is presumed to be abandoned if:
(1) The owner takes action consistent with an intent to abandon the nonconforming
situation;
(2) The structure(s) associated with the nonconforming situation has been vacant or the
nonconforming use or situation has been discontinued for 365 consecutive days;
(3) The nonconforming situation has been replaced by another nonconforming situation,
through the nonconforming situation review process provided in 49.30.320; or
(4) With respect to nonconforming residential density, the structure has been unoccupied
for more than three years or, if being reconstructed pursuant to CBJ 49.30.240(b), the
structure does not have a temporary certificate of occupancy within three years of the
building permit being issued.

(d) Determination of abandonment shall be made by the director and supported by findings
under CBJ 49.30.220(b) or (c).

23
24
25
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1
2

49.30.225 Overcoming presumption of abandonment.

3

(a) A director’s determination of abandonment under 49.30.220(c) is rebuttable and may be

4

overcome upon a finding by the director that the information submitted establishes all of the

5

following with respect to the nonconforming situation:

6

(1) The owner has been maintaining the land and structure(s) in accordance with

7

applicable building, fire and other codes and regulations;

8

(2) The owner has been maintaining or pursuing applicable permits and licenses; and

9

(3) The owner has filed applicable tax documents.

10
11

(b)

Other factors that may be considered include whether:
(1) The owner has been engaged in activities that are consistent with or would

12
13

affirmatively prove there was no intent to abandon, such as actively and continuously

14

marketing the land, business or structure for sale or lease; and

15

(2) The owner has applied for a nonconforming situation review in accordance with section

16
17

49.30.320.
(c)

The burden of proof for overcoming a presumption of abandonment is on the applicant.

18
19
20

49.30.230 Nonconforming uses.

21

(a)

Change of nonconforming use to another nonconforming use. The owner may change a

22

nonconforming use to another nonconforming use if approved by the board of adjustment

23

pursuant to section 49.30.320, including a change from a nonconforming non-residential use to

24

a residential use that exceeds the allowed maximum density in RR, D1, D3, D5, D10SF, D10,

25

D15 and D18 zones.
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1
2

(b)

3

extended to any portion of the existing structure, but may not be expanded to other structures

4

or to other land beyond the original structure. A nonconforming use of land may not be

5

increased or extended to occupy a greater area of land.

6
7
8
9

(c)

Expansion of nonconforming use. A nonconforming use within a structure may be

Modifications to nonconforming use. Modifications to a nonconforming use are permissible

and do not constitute a change or expansion of the nonconforming use, providing the impacts of
such modification are nominal and do not impose a significant or new impact that is out of

10

harmony with the neighborhood, as determined by the director.

11

(d) Nonconforming residential uses in industrial and waterfront industrial zoning districts.

12

WhenIf a structure containing a nonconforming residential use in the industrial and

13

waterfront industrial zoning districts is accidentally damaged, as provided in CBJ 49.30.210(j),

14

the following applies:

15
16
17
18

(1) Nonconforming residential use rights are maintained and the structure may be rebuilt
within three years if all of the following are met:
(A)

procedures set forth in section 49.30.310;

19
20

(B)

The building official has not deemed the structure destroyed, under CBJ
49.30.210(h);

21
22

Nonconforming residential use is or has been certified pursuant to the

(C)

Written notice of intent to reconstruct is provided to the department within 365

23

days of the date the accidental damage or destruction occurred, as determined

24

by the building official;

25
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1
(D)

2

The reconstruction complies with applicable zoning district dimensional,

3

development and design standards including but not limited to setbacks,

4

parking, and landscaping, that apply to new development.

5

(2) If a temporary certificate of occupancy for the structure has not been obtained within

6

three years of issuance of a building permit, the nonconforming residential use rights

7

are lost, and existing and future development on the site must comply with all

8

provisions of this title.

9

(3) The director, in consultation with the building official, may approve one 18-month

10
11

extension for the reconstruction, or for obtaining the temporary certificate of

12

occupancy, of the nonconforming residential use upon written request showing good

13

cause.

14
15
16

49.30.240 Nonconforming residential densities in zoning districts that allow
residential development.

17

(a)

18

residential density may be modified subject to the following:

Modification of existing dwelling units. A Sstructures containing nonconforming

19

(1) The nonconforming residential density is certified pursuant to the procedures provided

20

in section 49.30.310 prior to commencing any modification that requires a building

21

permit.

22

(2) Applicable dimensional standards and parking requirements of this title are met unless

23
24
25

otherwise provided in this chapter.
(b)

Accidental damage or destruction. A conforming structure containing nonconforming

residential density, which is damaged or destroyed may be reconstructed to contain
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1
2

nonconforming residential density, regardless of the cost of replacement or building official’s

3

determination under CBJ 49.30.210(h), subject to the following:

4

(1) The nonconforming residential density is or has been certified pursuant to the

5

procedures provided in section 49.30.310 prior to any work that requires a building

6

permit;

7

(2) The conforming structure being reconstructed is located in a zoning district that allows

8

residential development.

9

(2)(3)

10

Written notice of intent to reconstruct is provided to the department within 365

11

days of the date the damage or destruction occurred, as determined by the building

12

official;
(3)(4)

13

The total number of dwelling units established by the certification of

nonconforming status is not increased;

14
15

(4) Reconstruction may occur in the existing footprint, with the exception of

16

encroachments into rights-of-way or adjacent property;

17

(5) A temporary certificate of occupancy for the structure has been obtained within three

18

years of issuance of the building permit; and

19

(6) The director, in consultation with the building official, may approve one 18-month

20
21

extension for the reconstruction or for obtaining the temporary certificate of occupancy,

22

upon written request showing good cause.

23
24

49.30.250 Nonconforming structures.

25

(a)

A nonconforming structure may be enlarged, altered or reconstructed as long as the

enlargement, alteration, or reconstruction does not increase or aggravate the nonconforming
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1
2

situation and complies with other dimensional and parking standards of this title, except as

3

otherwise provided in this chapter. (See Figure1)

4

Figure 1

5
6
7
8
9
10
11
12
13
14
15
16
17
Certification of nonconforming status pursuant to section 49.30.310 must be obtained prior

18

(b)

19

to any enlargement, alteration or reconstruction of a nonconforming structure.

20

(c)

21

enlargement, alteration, or reconstruction for purposes of this section.

22

(d) Projections allowed in yard setbacks under CBJ 49.25.430(4) shall not be considered to

23

increase or aggravate a nonconforming situation.

24

(e)

25

Improvements or renovations within an existing structure shall not be considered an

This subsection shall not be interpreted to allow the expansion of a nonconforming use or

nonconforming residential density, which are governed by sections 49.30.230 and 49.30.240.
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1
2

(f)

3

the building official has deemed destroyed, shall not be reconstructed except in conformity with

4

the provisions of this chapter. This does not preclude the reestablishment of nonconforming

5

residential density and its footprint as allowed by subsection 49.30.240(b).

6

Reconstruction. A nonconforming structure or nonconforming portion of a structure that

(1) Non-residential. A nonconforming structure or nonconforming portion of a structure,

7

the primaryprincipal use of which is non-residential, which is deemed destroyed by the

8

building official under 49.30.210(h), may not be reconstructed except in conformity with

9

this title.

10

(2) Residential. A nonconforming structure or nonconforming portion of a structure, the

11
12

primaryprincipal use of which is residential, may be reconstructed regardless of the

13

extent of the damage or destruction, as long as the structure is in a zoning district that

14

allows residential development. The reconstruction may be in the existing footprint,

15

except for encroachments into rights-of-way or adjacent property

16
17
18
19
20
21
22
23

49.30.260 Nonconforming lots and lot fractions.
(a)

A nonconforming lot has the same development rights as a compliant lot subject to the

following:
(1) A certification of nonconforming status is obtained pursuant to the procedures provided
in section 49.30.310;
(2) The use on a lot does not have a minimum lot size requirement greater than the

24

minimum lot size required by the underlying zoning district, unless otherwise

25

authorized by this title; and
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1
(3) Applicable zoning district dimensional, development and design standards, including,

2

but not limited to setbacks, parking, and landscaping, are met.

3
4

(b)

5

nonconforming lot or lot fraction that adjoins and has continuous frontage with one or more

6
7
8

Unless located in an industrial or waterfront industrial zoning district, an undeveloped

other undeveloped conforming or nonconforming lots under common ownership, may each be
developed with a single-family dwelling or as otherwise provided in this title.

9
10

49.30.270 Nonconforming parking.

11

(a)

12

replaced or reconstructed under this subsection with the same number and type of off-street

13

parking spaces as were provided for the original structure or use, if the government entity that

14

controls the right-of-way determines that it does not endanger public health, safety or welfare,

15

including but not limited to back-out parking.

16

(b)

17
18
19
20

A nonconforming parking situation that involves nonconforming parking may continue, be

When a nonconforming parking situation is changed to become more compliant with 49.40,

newly provided parking may not be removed unless in accordance with this chapter. This does
not preclude the applicant’s right to obtain a parking waiver in accordance with sections
49.40.210(d) Exceptions or 49.20.200 Variance.

21
ARTICLE 3.

22

REVIEWS

23

49.30.310 Nonconforming status review and certification.

24

(a)

25

nonconforming rights under this chapter exist, and certification is therefore appropriate. In

Purpose. The purpose of nonconforming status review is to determine whether

addition, it is intended to determine the current use of the lot, based on the use categories in
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1
2

section 49.25.300. In the case of nonconforming residential density, the review also determines

3

the maximum extent of the nonconforming residential density.

4

(b)

5

nonconforming status, at any time. An owner must have a certificate of nonconforming status

6
7
8
9

When to seek certification of nonconforming status. An owner may apply for certification of

prior to a nonconforming situation review.
(c)

Certification. A nonconforming situation will be certified as having nonconforming status,

if the director finds the applicant’s information establishes all of the following:
(1) The nonconforming situation was allowed, or not prohibited, by law when it was

10

created or established; and

11

(2) The nonconforming situation has not been abandoned.

12
13

(d) Application. An application for certification of nonconforming status shall be submitted

14

with the department on forms approved by the director, with relevant information establishing

15

the factors set out in (c) above. The application should identify and include each nonconforming

16

situation known to exist on the subject property.

17
18
19
20

(e)

Relevant information.
(1) Information that may be relevant to nonconforming status may include, but is not
limited to, the following:

21

(A) Building, land use, or development permits;

22

(B) Zoning codes or maps;

23

(C) Recorded plats;

24

(D) Dated photographs;

25

(E) Dated aerial photography;
(F) Insurance maps that identify use or development, e.g. Sanborn Maps.
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1
2

(2) Information that may be relevant to whether the nonconforming situation has been

3

continuously maintained without interruption may include, but is not limited to the

4

following:

5

(A) Utility bills;

6
7
8
9

(B) Income tax records;
(C) Business licenses;
(D) Telephone listings;

10

(E) Advertisements in dated publications;

11

(F) Building, land use, or development permits;

12

(G) Insurance policies;

13

(H) Leases;

14

(I) Dated photographs;

15

(J) Dated aerial photographs;

16

(K) Insurance maps that identify use or development, e.g. Sanborn Maps; or

17
18
19
20

(L) Land use and development inventories prepared by a government agency.
(f) Decision. The director shall review the applicant’s information and issue a written decision
that includes separate certification findings on each nonconforming situation included in the

21

application.

22

(g) Burden of proof. The burden of proof to establish nonconforming status is on the applicant.

23

(h) Fee. An application for a certification of nonconforming status shall include a fee as

24

established by chapter 49.85.

25
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1
2

49.30.320 Nonconforming situation review.

3

(a)

Purpose. The board of adjustment shall hear all nonconforming situation reviews for the

4

purpose of reviewing proposed changes to nonconforming situations as provided in this

5

chapter. The nonconforming situation review process provides an opportunity for public input,

6
7
8
9

and authorizes the board of adjustment to review, limit, approve or deny proposed changes.
(b)

Applicability. The following may be allowed through a nonconforming situation review as

provided in this chapter:
(1) A change of a nonconforming use to another nonconforming use that is prohibited in

10

the zoning district.

11
12

(2) A change from a nonconforming nonresidential use to an allowed residential use that

13

exceeds the allowed density in the RR, D1, D3, D5, D10SF, D10, D15 and D18 zoning

14

district.

15

(c)

16

board of adjustment through the department on forms approved by the director.

17
18
19
20
21
22

Submittal. An application for a nonconforming situation review shall be submitted to the

(d) Director's review procedure.
(1) The director shall endeavor to determine whether the application accurately reflects
the applicant's intentions, shall advise the applicant whether or not the application
is acceptable, and, if it is not, what corrective action may be taken.
(2) After accepting the application, the director shall schedule it for a hearing before the

23

board of adjustment and shall give notice to the applicant and the public in

24

accordance with CBJ 49.15.230.

25

(3) Copies of the application or the relevant portions thereof shall be transmitted to
interested agencies as specified on a list maintained by the director for that purpose.
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1
2

Referral agencies shall be invited to respond within 15 days unless an extension is

3

requested and granted in writing for good cause by the director.

4

(4) The director shall forward the application to the board of adjustment together with a

5

report setting forth the director's recommendation for approval or denial, with or

6

without conditions, and the reasons therefore. The director shall review and make

7

findings on the approval criteria specified in subsection CBJ 49.30.320(f).

8
9
10
11
12
13

(e)

Fee. An application for a nonconforming situation review shall include a fee as established

by 49.85.
(f) Approval criteria for nonconforming situation reviews.
(1) All nonconforming situation review approvals require the following findings:
(A) The value of adjoining property is unlikely towill not be more negatively affected

14

from the proposed nonconforming situation than it is from other permitted or

15

conditionally permitted uses in the district;

16
17
18
19
20

(B) Public services and facilities are, or will be prior to occupancy, adequate to serve
the proposed use, density and structure;
(C) The nonconforming situation proposed will not cause undue harmful effects or be
out of harmony with property in the neighboring area on account of its scale, bulk,

21

coverage and density, generation of traffic, the nature and intensity of the

22

proposed use, and other relevant effects; and

23
24
25

(D) The nonconforming situation proposed will not materially endanger the public
health, safety or welfare.
(2) Additional findings required for approving nonconforming use proposals:
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1
2

(A) The proposed nonconforming use is more appropriate to the district than the

3

existing nonconforming use and does not significantly jeopardize future

4

development of the area in compliance with the intent of the zoning district;

5
6
7
8
9
10
11

(B) Any characteristics of the nonconforming use that are out of compliance with
this title are not changed to become less compliant with the requirements of this
title;
(C) The nonconforming use will not result in the creation of additional
nonconforming situations or the need for any variances;
(D) With mitigation measures, there will be no measurable increase in overall

12

detrimental impacts (over the impacts of the last legal use or development) on

13

the surrounding area taking into account factors such as:

14

(i) The hours of operation;

15

(ii) Vehicle trips to the site and impact on surrounding on-street parking;

16

(iii) Noise, vibration, dust, odor, fumes, glare, and smoke;

17
18
19
20
21

(iv) Screening, public safety, neighborhood harmony;
(v) The amount, location, and nature of any outside displays, storage, or
activities.
(E) If the nonconforming use is in a single-family or multi-family residential zoning

22

district, and if any changes are proposed to the site, the appearance of the new

23

use or development will not lessen the residential character of the area. This is

24

based on taking into account factors such as:

25

(i) Building scale, placement, and facade;
(ii) Parking area placement;
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1
(iii) Buffering or screening and the potential loss of privacy to abutting

2

residential uses; and

3
4
5
6
7
8

(iv) Lighting and signs.
(3) Additional findings required for approving nonconforming residential density
proposals:
(A)

When a nonconforming use is proposed to become a nonconforming residential
density, it will have no measurable increase in overall detrimental impacts on

9

the surrounding area taking into consideration factors such as:

10
11

(i) Vehicle trips and impact on surrounding on street parking;

12

(ii) Lot coverage,

13

(iii) Vegetative cover;

14

(B)

The proposed nonconforming residential density does not exceed 1.5 times the

15

base density permissible for the underlying zoning district in RR, D1, D3, D5,

16

and D10SF zoning districts, and 1.25 times the base density permissible for the

17
18
19
20

underlying zoning district in the D10, D15 and D18 zoning districts, rounded to
the nearest whole number.
(4) Even if the proposed nonconforming situation complies with all the requirements above

21

and all recommended conditions of approval, the director may nonetheless recommend

22

denial of the application if it is found that the development:

23
24
25

(A) Will materially endanger the public health or safety;
(B)(A) Will not be in general conformity with the land use plan, thoroughfare plan,
or other officially adopted plans.
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2
3

(g)

Board of adjustment hearing and determination.
(1) At the hearing on the nonconforming situation review, the board of adjustment shall

4

review the director's findings and recommendation(s) and determine:

5

(A)

Whether the application is complete;

(B)

Whether the proposed nonconforming use is appropriate according to this

6
7

section;

8
9

(C)

requirements of this title;

10
11

Whether the development as proposed will comply with other applicable

(2) The board of adjustment shall adopt the director's finding on each item set forth in

12

paragraph (f) of this section unless it finds, by a preponderance of the evidence, that

13

the director's finding was in error, and states its reasoning for each finding with

14

particularity.

15

(3) Even if the board of adjustment adopts the director's findings, it may nonetheless deny

16

or condition approval of the proposed nonconforming situation if it concludes, based

17
18
19
20

upon its own independent review of the information submitted at the hearing, that the
nonconforming situation will more probably than not:
(A)

plan, land use plan, thoroughfare plan or other officially adopted plans; or

21
22

The nonconforming situation lacks sufficient conformity with the comprehensive

(B)

The nonconforming situation conflicts with the chapter’s intent to reduce the

23

impacts of nonconforming situations and promote public health, safety and

24

general welfare and is not needed to minimize an unreasonable impact to the

25

subject property caused by a zoning change.
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1
Section 6. Amendment of Section. CBJ 49.80.120 Definitions, shall be amended to

2
3

incorporate the following definitions in alphabetical order:

4

49.80.120 Definitions.

5

...

6
7
8

Change means, with respect to a nonconforming use, that the nonconforming use has been
converted to a different use for any period of time, regardless of intent.

9
10

Discontinued means that a nonconforming use has ceased, and has not substantially resumed.

11
12

Nonconforming means allowed, or not prohibited by law when established, but which due to the

13

subsequent adoption, revision or amendment of a zoning ordinance, became noncompliant

14

under title 49.

15

legally established according to applicable zoning and building laws at the time, but not

16

meeting current zoning and building regulations.

17
18
19
20
21

Nonconforming lots and lot fractions means a lot, or lot fractions, that were allowed, or not
prohibited by law when established, but which due to the subsequent adoption, revision or
amendment of a zoning ordinance, became noncompliant under title 49.

22
23

Nonconforming parking means the provision of less than the number and type of off-street

24

parking spaces required under this title because fewer off-street parking spaces, if any, were

25

required by law at the time the use was established. off-street parking standards, including
types of off-street parking, that were not in effect when the use was establishedthat was
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1
2

allowed or not prohibited by law when provided, or when the use was established, but which

3

due to the subsequent adoption, revision or amendment of a zoning ordinance, are required

4

under title 49. but which subsequently due to adoption, revision or amendment of a zoning

5

ordinance now hasis less than the required number of off-street parking spaces or is of a type,

6

such as back out parking, that is no longer permitted

7
8
9

Nonconforming residential density means a residential development of a density that was

10

allowed, or not prohibited by law, in the zoning district and waswhen constructed, but which

11

subsequently, due to the subsequent adoption, revision or amendment of a zoning ordinance,

12

now hasis a greater density than allowed in the zoning district under title 49.

13
14

Nonconforming rights means the rights provided in 49.30 applicable to situations that are

15

certified or qualify to be certified as nonconforming situations. , including rights relating to the

16

perpetuacontinuation, maintenance, modification and reconstruction of nonconforming

17
18

situations.

19
20

Nonconforming situation means a situation is one that was allowed or not prohibited by law

21

when established but became illegal but which, due to the subsequent adoption, revision or

22

amendment of a zoning ordinance, by a subsequent change in the law and/or by the adoption or

23

amendment of this title became noncompliant under title 49, and has been continuously

24

maintained without interruption as specified in this chapter.. Nonconforming situations include

25

nonconforming uses, nonconforming residential density, nonconforming structures,
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1
2

nonconforming lots and lot fractions, and nonconforming off-street parking, whether existing

3

alone or in any combination.

4
5
6
7
8

Nonconforming structure means a structure, the dimensional standards or siting of which, was
allowed, or not prohibited by law when constructed, but which due to the subsequent adoption,
revision or amendment of a zoning ordinance, became noncompliant under title 49.

9
10

Nonconforming use means a use that was allowed, or not prohibited by law when established,

11

but which due to the subsequent adoption, revision or amendment of a zoning ordinance, that

12

was allowed by right when established or a use that obtained a required land use approval

13

when established, became noncompliant under title 49.

14
15

but that subsequently, due to a change in the zoning district or zoning regulations, the use, or

16

the amount of area devoted to the use, is now not permitted under the current zoning

17
18
19

designation.
Occupy or occupancy means actual physical occupancy of a structure or lot, regardless of intent.

20
21

Primary use means the primary activity actually conducted in a substantial and continuous

22

manner on a lot or in a structure, and for which the lot or structure is primarily occupied and

23

maintained, regardless of intent.

24
25

Use means activity, physically actually conducted on a lot or in a structure, and for which the
lot or structure is actually occupied and maintained, regardless of intent permitted by this title.
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1
2

...

3
4
5

Section 7. Amendment of Section. CBJ 49.85.100 Generally, is amended to read:
49.85.100 Generally.

6
7
8
9

Processing fees are established for each development, platting and other land use action in
accordance with the following schedule:
…
(10) Board of adjustment.

10
11

(A)

Administrative variance, $120.00;

12

(B)

Non-administrative variance, $400.00;

13

(C)

Alternative development permit, $400.00;

(D)

Nonconforming situation review, $400.00.

14
15
16

…
(20) Certification of nonconforming status, $150.00; fee is waived if applied for

17

in conjunction with a development permit.

18
19
20
21

Section 8.

Effective Date. This ordinance shall be effective 30 days after its adoption.

Adopted this ________ day of _______________________, 2019.

22
23
24

Beth A. Weldon, Mayor

Attest:

25
Elizabeth J. McEwen, Municipal Clerk
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Date: September 12, 2019
To: Ben Haight, Planning Commission Chair
From: Beth McKibben, AICP, Senior Planner
Subject: AME2018 0009, text amendment to revise Title 49 to repeal and replace 49.30 - Nonconforming
Development
ATTACHMENTS
Attachment A – Ordinance 2019-37 v2
Attachment B – August 21, 2019 staff report and attachments
BACKGROUND
The Planning Commission held a public hearing on August 27, 2019 for the draft ordinance 2019-37, which
is intended to repeal and replace CBJ 49.30 – Nonconforming Development. The Commission formed an
ad hoc committee to continue working with staff on the draft ordinance. The Committee met three times:
August 30, September 3, and September 10, 2019. The Committee’s work focused primarily on
clarification and refinement, as directed by the Planning Commission at the August 27, 2019 public
hearing.
For the purposes of continuing the review and discussion from the previous hearing and Committee
meetings, Attachment A Ordinance 2019-37 v2 has been drafted as follows:
 Bolded words/phrasing indicate the revisions from the public hearing to the Committee meetings
 Bolded and underlined words/phrasing indicate revisions based upon input from the last
Committee meeting and further review by CBJ staff
DISCUSSION
The committee’s work focused primarily on the following revisions:
Nonconforming residential uses in Industrial and Waterfront Industrial zoning districts
Residential uses are not permissible in these zoning districts. Only caretaker units are permissible as an
accessory use to a primary use, and therefore are not counted as density. Therefore, reconstruction of
nonconforming, residential uses in these districts is treated more strictly than in zoning districts where
residential uses are permitted.
Takings
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Ben Haight, Planning Commission Chair
File No.: AME2018 0009
September 13, 2019
Page 2 of 4
A distinction between residential uses already exists in code between commercial and residential zoning
districts and industrial zoning districts. This distinction is maintained with this ordinance. Additionally,
property owners in the industrial zoning districts are able to redevelop their property for other uses that
are permissible in the industrial districts, and thus it is not a taking.
Nonconforming Situations in General
Certification of nonconforming situations
This ordinance clarifies that a certificate of nonconforming status is not necessarily required before any
work on a nonconforming situation can take place.
Damage and destruction
Language has been added to clarify that the Building Official makes the official determination of the extent
and cause of damage or destruction. This applies to determining whether damage or destruction was
intentional or accidental, and whether the damage has reached the threshold to be deemed destroyed.
Failure to qualify for nonconforming status
A new section has been added to clarify that when a situation fails to be certified, or cannot be certified,
it is noncompliant and subject to enforcement.
Abandonment
This ordinance has two statuses of abandonment: when all nonconforming rights are lost and when they
are presumed lost and may be overcome. Clarification has been added for how the Director determines
abandonment. The process for rebutting a director’s determination of abandonment has been refined.
Nonconforming Uses
Minor revisions were made providing clarification to what is considered acceptable modification.
Additionally, clarification was added for reconstruction of nonconforming residential uses in Industrial
and Waterfront Industrial zoning districts.
Nonconforming Residential Density
The definition for nonconforming residential density was revised. The reconstruction section was refined.
The Committee discussed adding a superscript to lines 1.200 and 1.300 of the Table of Permissible Uses
(49.25.300), directing users to a new Note AC, which would state “Refer to 49.30.240”.

Nonconforming Structures
This section was clarified to include that nonconforming structures can be modified, enlarged, or altered
if the modification does not aggravate the nonconformity. Additionally, the ordinance now references
section CBJ 49.25.430(4), exceptions to setbacks, which includes the opportunity to apply to add stories
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Ben Haight, Planning Commission Chair
File No.: AME2018 0009
September 13, 2019
Page 3 of 4
to a nonconforming structure through the conditional use process. This clarifies that nonconforming
structures may be modified in compliance with the existing code, including available setback exceptions.
Figure 1 was refined to better show what expansion is and is not allowed.
Nonconforming Parking
Language has been added that provides for the government entity controlling the right-of-way accessing
the parking must find the replacement or reconstruction of nonconforming parking does not endanger
the public health, safety, or welfare. This includes back out parking, as well as the number of off-street
parking spaces. Clarification was provided for a nonconforming-parking situation that becomes more
conforming.
Nonconforming Status Review (Approved by Director)
Review of a situation(s) is required to establish whether the situation is nonconforming or noncompliant.
When the situation is nonconforming, the review will then determine whether or not a nonconforming
situation is aggravated by the permit that is being sought. In other words, if an owner is seeking a permit
that directly relates to a nonconforming situation, certification of the nonconforming situation must occur
prior to issuing the permit, but if the permit being sought does not relate to the nonconforming situation,
then certification is not required. The “review” is needed to make this determination. Certification is still
required as a component of the Nonconforming Situation Review (discussed below). It may take place
before, or concurrently, with the Nonconforming Situation Review. Certification of Nonconforming
Situations may still be requested at any time and separate from other permits.
Nonconforming Situation Review (approved by Board of Adjustment)
The process for review was revised to more closely follow that of the Alternative Development Overlay
District (ADOD) process (49.70.1200), which is also under the Board of Adjustment’s purview. The
Director’s review procedure has been added, and includes the requirement to solicit input from other
agencies, as is currently required for the ADOD, Conditional Use Permits, and subdivisions.
Definitions
As discussed above, the definition of nonconforming residential density was refined. Additionally, the
definition of nonconforming parking has expanded from narrowly addressing off-street parking to include
the type of parking, such as back out.
Two new suggested definitions of nonconforming rights have been added as requested by the Committee.
The Commission needs to decide if a definition is necessary, and if so, choose one.
Fees
The fee for the Nonconforming Situation Review remains at $400, which is the same a Non-Administrative
Variance and Alternative Development Permit. This process requires legal notification of the public
hearing including legal ads and abutter notification.
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File No.: AME2018 0009
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The fee for certification of a nonconforming situation(s) remains at $150. The fee is to receive the
certification if the Nonconforming Status Review is the only application being applied for. If a certification
of the nonconforming status is in conjunction with a development permit, the fee is waived.
Additional Amendments to Be Incorporated Prior to Presentation to the Assembly
CBJ 49.25.430(4)(M) provides the opportunity for nonconforming structures to add stories with an
approved Conditional Use Permit. The section now includes the term “lawfully nonconforming”. To be
consistent with the revised nonconforming chapter the word “lawfully” will be deleted.
CBJ 49.25.430(5) replacement and reconstruction of certain nonconforming buildings will be amended to
refer to 49.30, rather than 49.30.500(b).
CBJ 49.25.510(f) replacement and reconstruction of certain nonconforming buildings will be amended to
refer to 49.30, rather than 49.30.500(b).
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Presented by: The Manager
Introduced:
Drafted by: R. Palmer III
ORDINANCE OF THE CITY AND BOROUGH OF JUNEAU, ALASKA
Serial No. 2019-37
An Ordinance Amending the Land Use Code to Repeal and Replace the
Nonconforming Development Code.
BE IT ENACTED BY THE ASSEMBLY OF THE CITY AND BOROUGH OF JUNEAU, ALASKA:
Section 1. Classification. This ordinance is of a general and permanent nature and shall
become a part of the City and Borough of Juneau Municipal Code.

Section 2. Amendment of Chapter. Chapter 49.30 Nonconforming Development is
repealed and replaced to read:
Chapter 49.30 - NONCONFORMING SITUATIONS
ARTICLE I. GENERAL
49.30.110

Purpose and intent.

This chapter provides standards for the review of nonconforming situations, including a
process for obtaining certification of nonconforming status by the director, and a process for
obtaining a nonconforming situation review by the board of adjustment. The intent is to reduce
the impacts of nonconforming situations; promote public health, safety and general welfare; and
minimize unreasonable impacts to property impacted by zoning changes. Nothing in this
chapter is intended to affect otherwise existing rights under CBJ Code.
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49.30.120

Application.

(a) This chapter applies to the following nonconforming situations, whether existing alone or
in any combination:
(1) Nonconforming uses (49.30.230),
(2) Nonconforming residential densities (49.30.240),
(3) Nonconforming structures (49.30.250),
(4) Nonconforming lots and lot fractions (49.30.260),
(5) Nonconforming off-street parking spaces (49.30.270).
(b) This chapter does not apply to nonconforming signage, which is addressed in chapter 49.45.

ARTICLE 2. STANDARDS
49.30.210
(a)

Nonconforming situations in general.

Continuation of nonconforming situations. Except as otherwise provided in this chapter,

nonconforming situations may remain.
(b)

Change of nonconforming situation to comply with code. Any nonconforming situation may

be changed to comply with code. Once a nonconforming situation becomes compliant, the
nonconforming rights under this chapter are lost, with respect to that nonconforming
situation, and the nonconforming situation may not be re-established.
(c)

Ownership. Change in ownership does not affect the legal status of a nonconforming

situation.
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(d) Routine maintenance and repair. Nothing in this chapter prohibits normal maintenance
and routine repairs, which include, but are not limited to, roofing repair or replacement,
window replacement, and minor structural repairs.
(e)

Certification of nonconforming status. A property owner or authorized agent of the owner

may apply for a certification of nonconforming status at any time, pursuant to the procedures
provided in section 49.30.310.
(f) Nonconforming status review prior to issuance of permit. Prior to the issuance of a permit
for work or development related to a potentially nonconforming situation, nonconforming
status review pursuant to the procedures provided in section 49.30.310, is required. Review
and issuance of permits related to a nonconforming situation(s) will be subject to
this chapter.
(g)

Certification of nonconforming status prior to a nonconforming situation review.

Certification of nonconforming status must be obtained prior to proceeding with a
nonconforming situation review pursuant to the procedures provided in section 49.30.320.
(h)

Structure deemed destroyed. A nonconforming structure or structure containing a

nonconforming use shall be deemed destroyed when damaged by any means to an extent of
more than 75 percent of the cost of the replacement of the entire structure, exclusive of
foundations, except as provided for in this chapter.
(i) Intentional damage, destruction, removal or demolition. The nonconforming rights provided
in this chapter are lost when a nonconforming situation is damaged, destroyed, demolished or
removed by any means intentionally and within the control of the owner or the authorized
agent of the owner.
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(j) Accidental damage or destruction. The nonconforming rights provided for in this chapter
are retained when a nonconforming structure or structure containing a nonconforming use or
residential density is damaged or destroyed accidentally or by any means beyond the control
of the owner or the authorized agent of the owner.
(k) Building official determinations under (h), (i) and (j). The building official shall
determine the extent and cause(s) of damage and/or destruction under subsections (h), (i)
and (j) of this section, pursuant to CBJ 19.01 Building Regulations, Administrative Code.
(l) Failure of a situation to qualify for nonconforming status certification. If a
situation does not qualify for, or is denied, nonconforming status certification, it
remains noncompliant and subject to applicable enforcement action.
(m) Effect of loss or abandonment of nonconforming situation or nonconforming
situation rights. The loss or abandonment of a nonconforming situation or of
nonconforming situation rights under this chapter means compliance with all of
code is required.
49.30.220
(a)

Abandonment of a nonconforming situation.

The abandonment of a nonconforming situation extinguishes all nonconforming

rights associated with that situation.
(b)

A nonconforming situation is abandoned if and when any of the following events

occur:
(1) The owner indicates in writing that the nonconforming situation is being
permanently discontinued or abandoned;
(2) The nonconforming situation becomes compliant with this title;
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(3) The nonconforming situation is intentionally damaged, destroyed, removed or
demolished, as provided in CBJ 49.30.210(i).
(4) With respect to a nonconforming structure, the structure is moved.
(c) A nonconforming situation is presumed to be abandoned if:
(1) The owner takes action consistent with an intent to abandon the nonconforming situation;
(2) The structure(s) associated with the nonconforming situation has been vacant or the
nonconforming use or situation has been discontinued for 365 consecutive days;
(3) The nonconforming situation has been replaced by another nonconforming situation,
through the nonconforming situation review process provided in 49.30.320; or
(4) With respect to nonconforming residential density, the structure has been
unoccupied for more than three years or, if being reconstructed pursuant to
CBJ 49.30.240(b), the structure does not have a temporary certificate of
occupancy within three years of the building permit being issued.
(d) Determination of abandonment shall be made by the director and supported by
findings under CBJ 49.30.220(b) or (c).
49.30.225

Overcoming presumption of abandonment.

(a) A director’s determination of abandonment under 49.30.220(c) is rebuttable and may be
overcome upon a finding by the director that the information submitted establishes all of the
following with respect to the nonconforming situation:
(1) The owner has been maintaining the land and structure(s) in accordance with
applicable building, fire and other codes and regulations;
(2) The owner has been maintaining or pursuing applicable permits and licenses; and
(3) The owner has filed applicable tax documents.
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(b) Other factors that may be considered include whether:
(1) The owner has been engaged in activities that are consistent with or would
affirmatively prove there was no intent to abandon, such as actively and continuously
marketing the land, business or structure for sale or lease; and
(2) The owner has applied for a nonconforming situation review in accordance with section
49.30.320.
(c) The burden of proof for overcoming a presumption of abandonment is on the applicant.
49.30.230
(a)

Nonconforming uses.

Change of nonconforming use to another nonconforming use. The owner may change a

nonconforming use to another nonconforming use if approved by the board of adjustment
pursuant to section 49.30.320, including a change from a nonconforming non-residential use to
a residential use that exceeds the allowed maximum density in RR, D1, D3, D5, D10SF, D10,
D15 and D18 zones.
(b)

Expansion of nonconforming use. A nonconforming use within a structure may be

extended to any portion of the existing structure, but may not be expanded to other structures
or to other land beyond the original structure. A nonconforming use of land may not be
increased or extended to occupy a greater area of land.
(c)

Modifications to nonconforming use. Modifications to a nonconforming use are

permissible and do not constitute a change or expansion of the nonconforming use, providing
the impacts of such modification are nominal and do not impose a significant or new
impact that is out of harmony with the neighborhood, as determined by the director.
(d) Nonconforming residential uses in industrial and waterfront industrial zoning districts.
When a structure containing a nonconforming residential use in the industrial and waterfront
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industrial zoning districts is accidentally damaged, as provided in CBJ 49.30.210(j), the
following applies:
(1) Nonconforming residential use rights are maintained and the structure may be rebuilt
within three years if all of the following are met:
(A)

Nonconforming residential use is or has been certified pursuant to the
procedures set forth in section 49.30.310;

(B)

The building official has not deemed the structure destroyed, under
CBJ 49.30.210(h);

(C)

Written notice of intent to reconstruct is provided to the department within 365
days of the date the accidental damage or destruction occurred, as
determined by the building official;

(D)

The reconstruction complies with applicable zoning district dimensional,
development and design standards including but not limited to setbacks,
parking and landscaping, that apply to new development.

(2) If a temporary certificate of occupancy for the structure has not been obtained within
three years of issuance of a building permit, the nonconforming residential use rights
are lost, and existing and future development on the site must comply with all
provisions of code.
(3) The director, in consultation with the building official, may approve one 18-month
extension for the reconstruction, or for obtaining the temporary certificate of
occupancy, of the nonconforming residential use upon written request showing good
cause.
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49.30.240

Nonconforming residential densities in zoning districts that allow

residential development.
(a)

Modification of existing dwelling units. Structures containing nonconforming

residential density may be modified subject to the following:
(1) The nonconforming residential density is certified pursuant to the procedures provided
in section 49.30.310 prior to commencing any modification that requires a building
permit.
(2) Applicable dimensional standards and parking requirements of this title are met unless
otherwise provided in this chapter.
(b)

Accidental damage or destruction. A structure containing nonconforming residential

density, which is damaged or destroyed may be reconstructed, regardless of the cost of
replacement or building official’s determination under CBJ 49.30.210(h), subject to the
following:
(1) The nonconforming residential density is or has been certified pursuant to the
procedures provided in section 49.30.310 prior to any work that requires a building
permit;
(2) Written notice of intent to reconstruct is provided to the department within 365 days of
the date the damage or destruction occurred, as determined by the building
official;
(3) The total number of dwelling units established by the certification of nonconforming
status is not increased;
(4) Reconstruction may occur in the existing footprint, with the exception of
encroachments into rights-of-way or adjacent property;
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(5) A temporary certificate of occupancy for the structure has been obtained
within three years of issuance of the building permit; and
(6) The director, in consultation with the building official, may approve one 18-month
extension for the reconstruction or for obtaining the temporary certificate of
occupancy, upon written request showing good cause.
49.30.250
(a)

Nonconforming structures.

A nonconforming structure may be enlarged, altered or reconstructed as long as the

enlargement, alteration, or reconstruction does not increase or aggravate the
nonconforming situation and complies with other dimensional and parking standards of this
title, except as otherwise provided in this chapter. (See Figure1)
Figure 1

(b)

Certification of nonconforming status pursuant to section 49.30.310 must be obtained prior

to any enlargement, alteration or reconstruction of a nonconforming structure.
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(c)

Improvements or renovations within an existing structure shall not be considered an

enlargement, alteration, or reconstruction for purposes of this section.
(d) Projections allowed in yard setbacks under CBJ 49.25.430(4) shall not be
considered to increase or aggravate a nonconforming situation.
(e)

This subsection shall not be interpreted to allow the expansion of a nonconforming use or

nonconforming residential density, which are governed by sections 49.30.230 and 49.30.240.
(f) Reconstruction. A nonconforming structure or nonconforming portion of a structure that the
building official has deemed destroyed, shall not be reconstructed except in conformity with the
provisions of this chapter. This does not preclude the reestablishment of nonconforming
residential density and its footprint as allowed by subsection 49.30.240(b).
49.30.260

Nonconforming lots and lot fractions.

(a) A nonconforming lot has the same development rights as a compliant lot subject to the
following:
(1) A certification of nonconforming status is obtained pursuant to the procedures provided
in section 49.30.310;
(2) The use on a lot does not have a minimum lot size requirement greater than the
minimum lot size required by the underlying zoning district, unless otherwise
authorized by this title; and
(3) Applicable zoning district dimensional, development and design standards including,
but not limited to setbacks, parking, landscaping are met.
(b) Unless located in an industrial or waterfront industrial zoning district, an
undeveloped nonconforming lot or lot fraction that adjoins and has continuous frontage with
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one or more other undeveloped lots under common ownership, may each be developed with a
single-family dwelling or as otherwise provided in this title.
49.30.270

Nonconforming parking.

(a) A nonconforming situation that involves nonconforming parking may continue, be
replaced or reconstructed under this subsection with the same number and type of off-street
parking spaces as were provided for the original structure or use, if the government entity
that controls the right-of-way determines that it does not endanger public health,
safety or welfare, including but not limited to back-out parking.
(b) When a nonconforming parking situation is changed to become more compliant with 49.40,
newly provided parking may not be removed unless in accordance with this chapter.
This does not preclude the applicant’s right to obtain a parking waiver in accordance with
sections 49.40.210(d) Exceptions or 49.20.200 Variance.

ARTICLE 3. REVIEWS
49.30.310
(a)

Nonconforming status review and certification.

Purpose. The purpose of nonconforming status review is to determine whether

nonconforming rights under this chapter exist, and certification is therefore
appropriate. In addition, it is intended to determine the current use of the lot, based on the
use categories in section 49.25.300. In the case of nonconforming residential density, the
review also determines the maximum extent of the nonconforming residential density.
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(b)

When to seek certification of nonconforming status. An owner may apply for certification of

nonconforming status, at any time. An owner must have a certificate of nonconforming status
prior to a nonconforming situation review.
(c)

Certification. A nonconforming situation will be certified as having nonconforming status,

if the director finds the applicant’s information establishes all of the following:
(1) The nonconforming situation was allowed or not prohibited by law when it was
created or established; and
(2) The nonconforming situation has not been abandoned.
(d) Application. An application for certification of nonconforming status shall be submitted
with the department on forms approved by the director, with relevant information establishing
the factors set out in (c) above. The application should identify and include each nonconforming
situation known to exist on the subject property.
(e)

Relevant information.
(1) Information that may be relevant to nonconforming status may include, but is not
limited to, the following:
(A) Building, land use, or development permits;
(B) Zoning codes or maps;
(C) Recorded plats;
(D) Dated photographs;
(E) Dated aerial photography;
(F) Insurance maps that identify use or development, e.g. Sanborn Maps.
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(2) Information that may be relevant to whether the nonconforming situation has been
continuously maintained without interruption may include, but is not limited to the
following:
(A) Utility bills;
(B) Income tax records;
(C) Business licenses;
(D) Telephone listings;
(E) Advertisements in dated publications;
(F) Building, land use, or development permits;
(G) Insurance policies;
(H) Leases;
(I) Dated photographs;
(J) Dated aerial photographs;
(K) Insurance maps that identify use or development, e.g. Sanborn Maps; or
(L) Land use and development inventories prepared by a government agency.
(f) Decision. The director shall review the applicant’s information and issue a written decision
that includes separate certification findings on each nonconforming situation included in the
application.
(g) Burden of proof. The burden of proof to establish nonconforming status is on the applicant.
(h) Fee. An application for a certification of nonconforming status shall include a fee as
established by chapter 49.85.
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49.30.320

Nonconforming situation review.

(a) Purpose. The board of adjustment shall hear all nonconforming situation reviews for the
purpose of reviewing proposed changes to nonconforming situations as provided in this
chapter. The nonconforming situation review process provides an opportunity for public input,
and authorizes the board of adjustment to review, limit, approve or deny proposed changes.
(b)

Applicability. The following may be allowed through a nonconforming situation review as

provided in this chapter:
(1) A change of a nonconforming use to another non-conforming use that is prohibited in
the zoning district.
(2) A change from a nonconforming nonresidential use to an allowed residential use that
exceeds the allowed density in the RR, D1, D3, D5, D10SF, D10, D15 and D18 zoning
district.
(c)

Submittal. An application for a nonconforming situation review shall be submitted to the

board of adjustment through the department on forms approved by the director.
(d) Director's review procedure.
(1) The director shall endeavor to determine whether the application accurately reflects
the applicant's intentions, shall advise the applicant whether or not the application
is acceptable, and, if it is not, what corrective action may be taken.
(2) After accepting the application, the director shall schedule it for a hearing before the
board of adjustment and shall give notice to the applicant and the public in
accordance with CBJ 49.15.230.
(3) Copies of the application or the relevant portions thereof shall be transmitted to
interested agencies as specified on a list maintained by the director for that purpose.
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Referral agencies shall be invited to respond within 15 days unless an extension is
requested and granted in writing for good cause by the director.
(4) The director shall forward the application to the board of adjustment together with a
report setting forth the director's recommendation for approval or denial, with or
without conditions, and the reasons therefore. The director shall review and make
findings on the approval criteria specified in subsection CBJ 49.30.320(f).
(e)

Fee. An application for a nonconforming situation review shall include a fee as established

by 49.85.
(f) Approval criteria for nonconforming situation reviews.
(1) All nonconforming situation review approvals require the following findings:
(A) The value of adjoining property will not be more negatively affected from the
proposed nonconforming situation than it is from other permitted or
conditionally permitted uses in the district;
(B) Public services and facilities are, or will be prior to occupancy, adequate to serve
the proposed use, density and structure;
(C) The nonconforming situation proposed will not cause undue harmful
effects or be out of harmony with property in the neighboring area on
account of its scale, bulk, coverage and density, generation of traffic, the nature
and intensity of the proposed use, and other relevant effects; and
(D) The nonconforming situation proposed will not materially endanger the
public health, safety or welfare.
(2) Additional findings required for approving nonconforming use proposals:
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(A) The proposed nonconforming use is more appropriate to the district than the
existing nonconforming use and does not significantly jeopardize future
development of the area in compliance with the intent of the zoning district;
(B) Any characteristics of the nonconforming use that are out of compliance with
this title are not changed to become less compliant with the requirements of this
title;
(C) The nonconforming use will not result in the creation of additional
nonconforming situations or the need for any variances;
(D) With mitigation measures, there will be no measurable increase in overall
detrimental impacts (over the impacts of the last legal use or development) on
the surrounding area taking into account factors such as:
(i) The hours of operation;
(ii) Vehicle trips to the site and impact on surrounding on-street parking;
(iii) Noise, vibration, dust, odor, fumes, glare, and smoke;
(iv) Screening, public safety, neighborhood harmony;
(v) The amount, location, and nature of any outside displays, storage, or
activities.
(E) If the nonconforming use is in a single-family or multi-family residential zoning
district, and if any changes are proposed to the site, the appearance of the new
use or development will not lessen the residential character of the area. This is
based on taking into account factors such as:
(i) Building scale, placement, and facade;
(ii) Parking area placement;
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(iii) Buffering or screening and the potential loss of privacy to abutting
residential uses; and
(iv) Lighting and signs.
(3) Additional findings required for approving nonconforming residential density
proposals:
(A) When a nonconforming use is proposed to become a nonconforming residential
density, it will have no measurable increase in overall detrimental impacts on
the surrounding area taking into consideration factors such as:
(i) Vehicle trips and impact on surrounding on street parking;
(ii) Lot coverage,
(iii) Vegetative cover;
(B) The proposed nonconforming residential density does not exceed 1.5 times the
base density permissible for the underlying zoning district in RR, D1, D3,
D5, and D10SF zoning districts, and 1.25 times the base density permissible
for the underlying zoning district in the D10, D15 and D18 zoning districts,
rounded to the nearest whole number.
(4) Even if the proposed nonconforming situation complies with all the requirements
above and all recommended conditions of approval, the director may
nonetheless recommend denial of the application if it is found that the development:
(A) Will materially endanger the public health or safety;
(B) Will not be in general conformity with the land use plan, thoroughfare plan,
or other officially adopted plans.
(g) Board of adjustment hearing and determination.
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(1) At the hearing on the nonconforming situation review, the board of adjustment shall
review the director's findings and recommendation(s) and determine:
(A) Whether the application is complete;
(B) Whether the proposed nonconforming use is appropriate according to this
section;
(C) Whether the development as proposed will comply with other applicable
requirements of this title;
(2) The board of adjustment shall adopt the director's finding on each item set forth in
paragraph (f) of this section unless it finds, by a preponderance of the evidence, that
the director's finding was in error, and states its reasoning for each finding with
particularity.
(3) Even if the board of adjustment adopts the director's findings, it may nonetheless
deny or condition approval of the proposed nonconforming situation if it
concludes, based upon its own independent review of the information submitted at
the hearing, that the nonconforming situation will more probably than not:
(A)

The nonconforming situation lacks sufficient conformity with the
comprehensive plan, land use plan, thoroughfare plan or other
officially adopted plans; or

(B) The nonconforming situation conflicts with the chapter’s intent to
reduce the impacts of nonconforming situations and promote public
health, safety and general welfare and is not needed to minimize an
unreasonable impact to the subject property caused by a zoning
change.
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Section 3. Amendment of Section. CBJ 49.80.120 Definitions, shall be amended to
incorporate the following definitions in alphabetical order:
49.80.120

Definitions.

...
Nonconforming parking means the provision of less than the number and type of offstreet parking spaces required under this title because fewer off-street parking
spaces, if any, were required by law at the time the use was established.

Nonconforming residential density means a residential development that was allowed, or not
prohibited by law, in the zoning district and was constructed, but which subsequently, due to
adoption, revision or amendment of a zoning ordinance, now has greater density than allowed
in the zoning district.

Choose one of the following or delete both:
Nonconforming rights means the rights provided in 49.30 applicable to situations
that are certified or qualify to be certified as nonconforming situations.
Or
Nonconforming rights means the rights provided in 49.30 applicable to situations
that are certified or qualify to be certified as nonconforming situations. , including
rights relating to the perpetuation, maintenance, modification and reconstruction of
nonconforming situations.
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Nonconforming situation means a situation is one that was allowed or not prohibited by law
when created but became illegal by a subsequent change in the law and/or by the adoption or
amendment of this title and has been continuously maintained without interruption as
specified in this chapter..

Nonconforming use means a use that was allowed by right when established or a use that
obtained a required land use approval when established, but that subsequently, due to a change
in the zoning district or zoning regulations, the use, or the amount of area devoted to the use, is
now not permitted under the current zoning designation.

Change means, with respect to a nonconforming use, that the nonconforming use has been
converted to a different use for any period of time, regardless of intent.

Discontinued means that a nonconforming use has ceased, and has not substantially resumed.

Occupy or occupancy means actual physical occupancy of a structure or lot, regardless of intent.

Primary use means the primary activity actually conducted in a substantial and continuous
manner on a lot or in a structure, and for which the lot or structure is primarily occupied and
maintained, regardless of intent.

Use means activity actually conducted on a lot or in a structure, and for which the lot or
structure is actually occupied and maintained, regardless of intent.
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...
Section 4. Amendment of Section. CBJ 49.85.100 Generally, is amended to read:
49.85.100

Generally.

Processing fees are established for each development, platting and other land use action in
accordance with the following schedule:
...
(10) Board of adjustment.
(A)

Administrative variance, $120.00;

(B)

Non-administrative variance, $400.00;

(C)

Alternative development permit, $400.00;

(D)

Nonconforming situation review, $400.00.

...
(20) Certification of nonconforming status, $150.00; fee is waived if in
conjunction with a development permit;

Section 5.

Effective Date. This ordinance shall be effective 30 days after its adoption.

Adopted this ________ day of _______________________, 2019.

Beth A. Weldon, Mayor
Attest:

Elizabeth J. McEwen, Municipal Clerk
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DATE:

August 21, 2019

TO:

Planning Commission

FROM:

Beth McKibben, AICP, Senior Planner
Community Development Department

FILE NO.:

AME2018 0009

PROPOSAL:

Text amendment to revise Title 49 to repeal and replace 49.30 Nonconforming Development.

The City and Borough of Juneau Code states in CBJ 49.10.170(d) that the Commission shall make
recommendations to the Assembly on all proposed amendments to this title, zonings and rezonings, indicating compliance with the provisions of this title and the Comprehensive Plan.
ATTACHMENTS
Attachment A – Ordinance 2019-37
Attachment B – Memorandum to December 11, 2018 Planning Commission Committee of the
Whole, Dated November 27, 2018
Attachment C – Minutes, December 11, 2018 Planning Commission Committee of the Whole
BACKGROUND
Zoning nonconformities are existing uses, structures, densities, or lots that were legally
established prior to a change in zoning provisions, which do not comply with new (current) zoning
regulations. Neither the existing ordinance nor this proposed ordinance remedy illegal
nonconformities, e.g. develolpment constructed without a permit. For the purposes of this
report, the word “nonconformities” refers to legal nonconformities unless specifically stated
otherwise.
As land use policies and zoning regulations are revised and updated, questions may arise
regarding the continued use, replacement, or expansion of nonconformities. In the existing code,
the various nonconformities are blended into single paragraphs and not written in a user-friendly
manner, particularly the reconstruction section, which makes it challenging to understand.
Further, certain nonconformities may create financial challenges for buyers and sellers.
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Zoning ordinances vary considerably in how they treat nonconformities. There are four general
options:
1. Phase them out over time;
2. Maintain the status quo;
3. Allow limited modification and expansion; and
4. Change zoning standards to make certain uses, structures or lots conforming.
The Planning Commission referred the consideration of amendments to CBJ 49.30 Nonconforming Development to the Title 49 Committee. Staff previously identified this section
of code as needing revisions to provide clarity. More critically, prospective buyers have been
encountering challenges in financing nonconforming developments that previously have been
financed, which has raised the level of urgency to improve this chapter.
The Title 49 Committee reviewed and considered a complete revision to CBJ 49.30 at four
meetings in 2017. The Planning Commission Committee of the Whole discussed the proposed
language at the December 11, 2018 meeting (Attachments B & C). In May 2019, CDD staff met
with a small group of real estate, mortage, and appraisal professionals. The proposed revisions
to the nonconforming development code were presented and discussed. On August 13, 2019,
staff presented the proposed revisions to the Southeast Alaska Board of Realtors, and informed
them of the public hearing schedule.
DISCUSSION
The proposed ordiance establishes that not all nonconformities are the same. Some
nonconformities are benign while some have significant detrimental effects. In some instances,
continuance or expansion of a benign nonconformity may not threaten public health or safety,
may have little impact on the long term land use objectives, and may even be preferable to the
alternative of disinvestment. For this reason, benign nonconformities are treated differently than
those likely to have significant detrimental effects.
The proposed ordinance mixes the phasing out of detrimental nonconformities and recommends
maintaining the status quo or allowing limited modification and expansion to benign
nonconformities. The proposed ordinance repeals and replaces all of 49.30. The ordinance
clarifies and defines the following non-conforming situations:
1.
2.
3.
4.
5.

Nonconforming use;
Nonconforming residential density;
Nonconforming structure;
Nonconforming lot;
Nonconforming on-site parking spaces;

Nonconforming signs are addressed in CBJ 49.45 - Signs. Staff proposes to address signs when
that section of Title 49 is amended.
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Nonconforming development in stream buffers will be addressed with the work on the stream
buffers ordinance, which is underway.
1. Nonconforming Use
Nonconforming use, in general, is a use that was allowed or legally permitted when
established, but due to changes in a zoning district (rezone) or zoning regulations, is no longer
allowed.
The proposed ordinance allows for nonconforming uses to continue to operate. Changes in
the operation may be allowed so long as the external impacts of the changes comport or
harmonize with the neighborhood. A nonconforming use may be changed to another
nonconforming use through a nonconforming situation review (discussed later page 8 of 11).
Additionally, in the residential zoning districts, through a nonconforming situation review, a
nonconforming, nonresidential use may be changed to an allowed residential use that
exceeds the density of the zoning district. This is one method to remove more egregious,
nonconforming uses from residential areas and promote more housing. A nonconforming
use may change to a conditional use allowed in the zoning district with an approved
Conditional Use Permit. In this case, the nonconforming rights of the nonconforming use
would then be lost.
Nonconforming uses may be expanded within the existing building, but may not be expanded
to other buildings or take up a greater area of land, e.g. an addition to the buiding that
expanded the nonconforming use operations would not be allowed.
Once a nonconforming use is determined to be abandoned, subsequent uses must comply
with current code unless the use is reestablished through the nonconforming situation
review. If a nonconforming use is accidentally destroyed and the cost of repair is more than
75% of the cost of replacement, the nonconforming use cannot be reestablished.
For developments that are nonconforming residential use, the nonconforming dwelling(s)
may not be reconstructed when the cost of repairs exceeds 75% of the cost of replacement
of the building, exclusive of foundations, using new materials. The extent of the damage shall
be determined by the building official. Currently, only the Industrial and Waterfront
Industrial zoning districts would have a situation of a nonconforming residential use. These
two zoning districts currently only allow a caretaker unit that is accessory to another use;
single- and multi-family development are not allowed. Nonconforming residential uses are
treated more strictly than nonconforming residential densities, because there is a need for
industrial land in Juneau, and residential uses are generally incompatible with industrial uses.
When a nonconforming residential use is unintentionally damaged:
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Nonconforming residential use rights are maintained and the structure may be
rebuilt within three (3) years if:
o Nonconforming residential use is accepted as legally nonconforming with
a certification of legal nonconforming status
o Written notice of intent to reconstruct is provided to the department
within 365 days.
o The structure is not deemed destroyed by the Building Official.
o The reconstruction complies with existing associated district-specific
dimensional, development, and design standards such as setbacks,
parking, landscaping, etc. that would apply to new development.
If a temporary certificate of occupancy has not been obtained for the structure
within three (3) years, the nonconforming residential use rights are lost, and all
existing and future development on the site must comply with current CBJ Code.
The Director, with the concurrence of the Building Official, may approve one 18month extension for the reconstruction of the nonconforming residential use
upon written request showing good cause.

Nonconforming residential use rights are lost when the structure is intentionally destroyed.
2. Nonconforming Residential Density
Nonconforming residential density is a new concept that is not in the existing code.
Nonconforming residential density occurs when a residential use is an allowed use in the
zoning district and was constructed at a lawful density at the time it was constructed, but due
to changes in the zoning district or zoning regulations, now has greater density than is
currently allowed in the zoning district.
An example of nonconforming residential density is an existing four-plex on one (1) lot in
a D5 zoning district. Residential uses are allowed in the D5 zoning district, but the density
on the lot (four-plex = 4 units) exceeds what the current zoning district allows (one (1)
single-family / duplex per lot).
The addition of this concept implements the Housing Action Plan by preserving existing
housing. Additionally, it addresses the challenge that owners of nonconforming residential
densities struggle with when trying to sell their homes because lenders are reluctant to lend
money when the units cannot be reconstructed in the event of a catastrophe.
The reconstruction of nonconforming residential densities may be approved with a certificate
of nonconforming status (refer to page 7 of 19 in Attachment A).


Nonconforming residential densities may be altered or reconstructed when an
approved certificate of legal nonconforming status is obtained.
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Nonconforming residential density rights continue even if a building is unoccupied
for any amount of time.
If the building is accidentally destroyed or damaged, the nonconforming density
rights are maintained as long as it is reconstructed within three (3) years.
Written notice of intent to reconstruct must be provided within 365 days.
Reconstruction can be in the same footprint on the original location if the
structure was nonconforming for setbacks or lot coverage. However, the
reconstructed building cannot encroach into right-of-ways or across property
lines.
There is no threshold for the cost repair, as there is for reconstruction of
nonconforming uses or nonresidential structures.
If a temporary certificate of occupancy is not been obtained within three (3) years,
nonconforming residential density rights are lost, the site is considered vacant,
and redevelopment must comply with current codes.
There is an opportunity for one 18-month extension to substantially complete the
reconstruction.

3. Nonconforming Structure
Nonconforming structures are those strucutures that
do not meet one or more of the dimensional standards
set forth in 49.25 Article IV such as height, setbacks, or
lot coverage. These structures may be continued and
maintained. Nonconforming structures may be
expanded, but only if the expansion does not increase
the nonconformity. An example of this is a structure
that is nonconforming because it does not meet the
current front yard setback.; an addition to the rear or
side of the building could be added if the addition
complies with the current dimensional requirements.
CBJ 49.25.430(4)(M) provides that nonconforming
structures may add additional stories with an approved
Conditional Use Permit. No amendments are proposed
to this. If a nonconforming structure is moved, it must
conform to current code requirements.
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As discussed above, a nonconforming structure with a nonconforming residential density may
be reconstructed in the existing footprint, except they may not encroach onto right-of-ways
or onto adjacent property. This is also true for structures on nonconforming lots, which are
discussed below.
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All other nonconforming structures (with uses other than residential) must be reconstructed
in compliance with current regulations if they are accidentally damaged and the cost of repair
is greater than 75% of the cost of replacement, exclusive of foundations, using new materials.
The extent of the damage shall be determined by the Building Official. This is different than
nonconforming residential density, which may be reconstructed regardless of the cost of
replacement when it is damaged accidentally.
If a nonconforming structure is intentionally destroyed, it may only be reconstructed in
accordance with current code requirements. This true for all nonconformities.
Nonconforming rights are lost when the damage is intentional. Nonconforming rights are lost
if a nonconforming structure is proven to be abandoned. Nonconforming rights are lost if the
structure is brought into conformity.
4. Nonconforming Lot
Nonconforming lots are those lots that do not meet one or more of the dimensional standards
set forth in 49.25 Article IV such as lot area, lot depth, or lot width for the zoning district in
which the lot is located.
A nonconforming lot may be used for any permitted use in its zoning district, if the use does
not require a minimum lot size greater than the minimum lot size required by the zoning
district.
Nonconforming lots may be developed for any use permitted in the zoning district if any
associated district requirements may be met, such as setbacks and parking. In order for these
lots to be developed, they must be certifed as legally nonconforming (refer to page 10 of 19
in Attachment A). Nonconforming structures on these lots may be reconstructed in the same
footprint, except that the structure cannot encroach into right-of-ways or across property
lines.
As the existing code allows, when an undeveloped, nonconforming lot adjoins and has
continuous frontage with one or more undeveloped lots and are under the same ownership,
each lot may be developed with a single-family dwelling, unless located in the Industrial or
Waterfront Industrial zoning districts.
5. Nonconforming Parking
Nonconforming parking is parking that does not meet the minimum on-site space
requirements set forth in 49.40 Article II. As currently provided for in code, a use may be
replaced or reconstructed with the same number of off-street parking spaces as were
provided for the original building.
The proposed ordinance contains new language that clarifies that when a use (conforming or
nonconforming) has a nonconforming number of on-site parking spaces, and later becomes
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more conforming for off street parking spaces, the parking may not revert back to the less
conforming number of off-street parking spaces.
An example of this is a single-family dwelling that was built prior to the requirement for
two off-street parking spaces. Later, a single-car garage was added to the property,
providing one off-street parking space. The garage cannot now be converted to living
space and thereby eliminates the one off-street parking space, unless another off-street
parking space is provided or a parking waiver [49.40.210(d)(6)] is approved.
6. Overcoming the Presumption of Abandonment
onconforming sit ations ma e considered “a andoned” thro gh a variety of ways. For
example, if a nonconforming use is changed to an allowed use, or an approved conditional
use, the nonconforming rights are lost.
However, there are also circ mstances when a nonconforming sit ation is “pres med” to e
abandoned. For example, if a structure associated with a nonconforming use has been vacant,
or the use has been inactive for 365 da s, the se is “pres med” abandoned.
The proposed ordinance includes a method for a propert owner to “overcome” a
determination that a nonconforming situation has been abandoned (refer to page 5 of 19 in
Attachment A). The review of such a determination would be approved by the Director and
may be appealed to the Planning Commission through the procedures set out in CBJ 49.20.
7. New Review Processes for Certifying Legal Nonconforming Status
The proposed ordinance creates two new review processes to address legal nonconforming
situations: Certification of Legal Nonconforming Status and Nonconforming Situation Review.
Certification of Legal Nonconforming Status
Certifciation of legal nonconforming status provides the property owner the opportunity,
and responsibility, for providing evidence proving that the nonconforming situation was
allowed when it was established and has been continuously maintained over time.
Examples of standard evidence to prove the nonconforming situation are provided in the
ordinance, as are examples for proving the situation was maintained over time. The
Certification review also determines the number of non-conforming dwelling units on
sites that exceed the maximum residential density standards.
A certificate of legal nonconforming status is approved by the Director and may be
appealed to the Planning Commission through the procedures set out in CBJ 49.20. An
approved certificate of legal nonconforming status runs with the land. The fee proposed
is the same as a certification of zoning compliance letter ($150) .
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Nonconforming Situation Review
Nonconforming Situation Review (NCSR) allows the Board of Adjustment to review, limit,
or deny the following:
 A change of use to a different use which is prohibited by the zoning district;
 A change from a nonconforming, nonresidential use to an allowed residential use
that exceeds the allowed density in RR, D1, D3, D5, D10SF, D10, D15, and D18
zones;
The NCSR provides for a public hearing before the Board of Adjustment. Public notice
requirements are the same as for a Non-Administrative Variance or a Conditional Use
Permit. The fee proposed is the same as for a Non-Administrative Variance ($400). The
Board of Adjustment may apply conditions to approvals. Findings must be made that
consider the appropriateness of the proposal to the area, impacts to future development,
external impacts of proposals, and neighborhood characteristics.
COMPLIANCE WITH THE COMPREHENSIVE PLAN
The following discussions, policies, and objectives in the 2013 Comprehensive Plan are relevant
to the proposed amendment addressing nonconforming situations:
From COMPREHENSIVE PLAN VISION AND GUIDING PRINCIPLES (Page 2):
The City and Borough of Juneau is a vibrant State Capitol that values the diversity and quality of
its natural and built environments, creates a safe and satisfying quality of life for its diverse
population, provides quality education and employment for its workers, encourages resident
participation in community decisions and provides an environment to foster state-wide
leadership.
To achieve this vision, the CBJ followed these principles in formulating its Comprehensive Plan:
•

•

•

A safe place to raise a family. Maintain safe neighborhoods and circulation
systems; provide public spaces and facilities that foster community interaction
and cohesiveness.
Quality education from Pre-school to University levels. Promote quality
educational programs and experiences in the schools and lifelong learning for our
residents as well as a healthy lifestyle with adequate recreational facilities,
resources and programs. Support a vital arts community, celebrating our diverse
cultural heritage and unique historic resources.
A balanced economy. Ensure a balanced, sustainable, and diverse economy,
actively encouraging employment opportunities for residents of all levels and
ages that provide a livable wage and a dependable municipal tax base.
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•

•

•

•

•

Natural resources. Highlight and protect our scenic beauty, protect our streams
and fish and wildlife habitat and foster the sustainable use of our natural
resources.
A balanced community. Ensure a balance between natural resource protection
and the built environment, the efficient provision of infrastructure and goods and
services, and housing affordable to all income levels.
Neighborhood livability and housing. Maintain the identity and vitality of our
neighborhoods, actively pursuing affordable housing for a diversity of households
while promoting compatible livability and high quality design in new buildings.
Mobility. Provide an accessible, convenient and affordable transportation system
that integrates vehicle, vessel, rail and aircraft transport with sustainable and
innovative transportation options— including convenient and fast public transit
service, particularly for commuters to work, and bicycle and pedestrian networks
throughout the community.
Involved citizenry. Solicit resident participation and leadership in implementing
the Plan policies and actions from all sectors of the community, encouraging
mutual understanding and cooperation among all.

CHAPTER 2 - SUSTAINABILITY:
POLICY 2.1 TO BUILD A SUSTAINABLE COMMUNITY THAT ENDURES OVER GENERATIONS AND IS
SUFFICIENTLY FAR-SEEING AND FLEXIBLE TO MAINTAIN THE VITAL AND ROBUST NATURE OF ITS
ECONOMIC, SOCIAL, AND ENVIRONMENTAL SUPPORT SYSTEMS.
CHAPTER 4 – HOUSING:
POLICY 4.2. TO FACILITATE THE PROVISION OF AN ADEQUATE SUPPLY OF VARIOUS HOUSING
TYPES AND SIZES TO ACCOMMODATE PRESENT AND FUTURE HOUSING NEEDS FOR ALL
ECONOMIC GROUPS.
Implementing Action
4.2IA5 Encourage preservation of rental housing and avoid its conversion to transient
housing or non-residential uses.
POLICY 4.4. TO FACILITATE THE PRESERVATION AND REHABILITATION OF EXISTING HOUSING,
PARTICULARLY HOUSING AFFORDABLE TO LOW-INCOME RESIDENTS.
POLICY 4.7. TO ENCOURAGE PRESERVATION OF RESIDENTIAL STRUCTURES THAT ARE
ARCHITECTURALLY AND/OR HISTORICALLY SIGNIFICANT TO THE CBJ AND WHICH CONTRIBUTE
TO THE HISTORIC AND VISUAL CHARACTER AND IDENTITY OF THE NEIGHBORHOOD.
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CHAPTER 10 – LAND USE:
POLICY 10.2. TO ALLOW FLEXIBILITY AND A WIDE RANGE OF CREATIVE SOLUTIONS IN
RESIDENTIAL AND MIXED USE LAND DEVELOPMENT WITHIN THE URBAN SERVICE AREA.
Implementing Action
10.2 - IA Continue to revise the land use code to define and allow, where
appropriate, a variety of housing types and to facilitate their location in suitable
locations. A diverse mix of housing types should be accommodated and facilitated
in the community, including, but not limited to single room occupancy (SRO) units
or their equivalent compact living unit type; loft housing; live-work units; artist
studio housing in commercial or industrial structures; float homes, houseboats,
and live-a oards; panalized, mod lar, “ it” and man fact red homes on
permanent fo ndations; and other t pes of ho sing s ita le to diverse residents’
lifestyles and budgets.
POLICY 10.3. TO FACILITATE RESIDENTIAL DEVELOPMENTS OF VARIOUS TYPES AND DENSITIES
THAT ARE APPROPRIATELY LOCATED IN RELATION TO SITE CONDITIONS, SURROUNDING LAND
USES, AND CAPACITY OF PUBLIC FACILITIES AND TRANSPORTATION SYSTEMS.
POLICY 10.7 TO DESIGNATE ON LAND USE AND ZONING MAPS, AND TO PROVIDE SERVICES TO,
SUFFICIENT VACANT LAND WITHIN THE URBAN SERVICE AREA APPROPRIATELY LOCATED TO
ACCOMMODATE FUTURE COMMERCIAL AND INDUSTRIAL USES.
Development Guideline10.7 - DG2- D Residential, retail, office, personal service
and similar non-industrial uses should not be permitted within heavy industrial
districts, although light industry such as building contractors, repair services,
storage yards, and similar business and household services would be compatible
with heavy industrial uses.
10.7 - DG2- F Residential uses, other than caretaker units, should be prohibited in
industrial zones.
Additionally, the Housing Action Plan, adopted by resolution 2780 in December 2016, indicates
that for J nea ’s ho sing mar et to ecome “ nst c ” more nits of all t pes m st e added.
One of the plan’s recommendations is the preservation of existing affordable housing. Creating
the nonconforming residential density situation, and allowing those units to be reconstructed,
implements this recommendation.
The 2015 Juneau Economic Development Plan fo nd that J nea ’s ho sing s ppl does not meet
demand in terms of housing type, size, price, or location. One of its ten initiatives is to “Promote
Ho sing fforda ilit and vaila ilit ” The J nea
conomic evelopment Plan f rther
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Planning Commission
File No.: AME2018 0009
August 21, 2019
Page 11 of 11
strengthened the case for the critical need of housing for all ages and income groups in order to
obtain and maintain a strong and stable economy.
The proposed amendment balances the diverse Comprehensive Plan policies and is generally
consistent with the overall vision.
COMPLIANCE WITH TITLE 49
The proposed amendment to Title 49 will not create any internal inconsistencies within the Code.
As stated in CBJ 49.05.100, the purposes and intent of Title 49 are as follows:
1. To achieve the goals and objectives, and implement the policies of the Juneau
comprehensive plan, and coastal management program;
2. To ensure that future growth and development in the City and Borough is in accord
with the values of its residents;
3. To identify and secure, for present and future residents, the beneficial impacts of
growth while minimizing the negative impacts;
4. To ensure that future growth is of the appropriate type, design and location, and is
served by a proper range of public services and facilities such as water, sewage, and
electrical distribution systems, transportation, schools, parks and other public
requirements, and in general to promote public health, safety and general welfare;
5. To provide adequate open space for light and air; and
6. To recognize the economic value of land and encourage its proper and beneficial use.
The proposed amendment was drafted with the purpose and intent of Title 49 taken into
account. If it is approved as drafted, then it will be found to be consistent with the above
purposes.
FINDINGS
Based upon the above analysis, staff finds that the proposed text amendment to Title 49 is
consistent with the goals and policies in the Comprehensive Plan. Additionally, this
amendment would not create internal inconsistencies with adopted plans or codes.
RECOMMENDATIONS
Staff recommends that the Planning Commission review and consider the proposed ordinance
and forward a recommendation to adopt this ordinance to the Assembly.
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Presented by: The Manager
Introduced:
Drafted by: R. Palmer III
ORDINANCE OF THE CITY AND BOROUGH OF JUNEAU, ALASKA
Serial No. 2019-37
An Ordinance Amending the Land Use Code to Repeal and Replace the
Nonconforming Development Code.
BE IT ENACTED BY THE ASSEMBLY OF THE CITY AND BOROUGH OF JUNEAU, ALASKA:
Section 1. Classification. This ordinance is of a general and permanent nature and shall
become a part of the City and Borough of Juneau Municipal Code.

Section 2. Amendment of Chapter. Chapter 49.30 Nonconforming Development is
repealed and replaced to read:
Chapter 49.30 - NONCONFORMING SITUATIONS
ARTICLE I. GENERAL
49.30.110

Purpose and intent.

This chapter provides standards for the review and development of legally nonconforming
property, including a process for obtaining certification of legal nonconforming status by the
Director, and a process for obtaining a nonconforming situation review by the Board of
Adjustment. The intent is to reduce the negative or less desirable impacts of nonconforming
situations; promote public health, safety and general welfare; and avoid unnecessary and
unreasonable burdens to the use and development of property impacted by zoning changes.
Alteration of nonconforming nonresidential situations in residential zones may be reviewed
more strictly than nonconforming nonresidential situations in commercial or industrial zones,
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to protect the livability and character of residential neighborhoods. Similarly, nonconforming
residential situations in residential zones may be reviewed more leniently to the extent they are
less likely to present a major disruption to the neighborhood and may provide desirable housing
opportunities.
49.30.120
(a)

Application.

This chapter applies to the following nonconforming situations, whether existing alone or

in any combination:
(1) nonconforming lots,
(2) nonconforming structures,
(3) nonconforming uses,
(4) nonconforming residential densities,
(5) nonconforming onsite parking spaces.
(b) This chapter does not apply to nonconforming signage, which is addressed in chapter 49.45.
A nonconforming situation is one that was allowed when created but became illegal by a
subsequent change in the law and/or by the adoption or amendment of this title, and has been
continuously maintained without interruption as specified in this chapter.

ARTICLE 2. STANDARDS
49.30.210
(a)

Nonconformities in general.

Continuation of nonconforming situations. Except as otherwise provided in this chapter,

nonconforming situations may continue.
(b)

Change of nonconforming situation to conforming situation. Any nonconforming situation

may be changed to a conforming situation by right. Once a nonconforming situation becomes
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conforming, the nonconforming rights of that specific situation are lost and the nonconforming
situation may not be re-established.
(c)

Ownership. Nonconforming situations run with the land. A change in ownership does not

affect the status of a nonconforming situation.
(d) Routine maintenance and repair. Nothing in this chapter prohibits normal maintenance
and routine repairs. Examples of routine maintenance include, but are not limited to: roofing
repair or replacement, window replacement, and structural repairs.
(e)

Discontinuation of nonconforming situation. Except as otherwise provided in this chapter,

the discontinuation of, or failure to maintain, a nonconforming situation for 365 consecutive
days creates a presumption of abandonment of the nonconforming situation.
(f) Certification of legal nonconforming status. A property owner or agent may seek a
certification of legal nonconforming status review and determination at any time, pursuant to
the procedures set out in section 49.30.310.
(g)

Certification of legal nonconforming status prior to issuance of permit. Prior to the

issuance of a permit for work or development on the site where a nonconforming situation
exists, certification of legal nonconforming status, pursuant to the procedures set out in section
49.30.310, is required.
(h) Certification of legal nonconforming status prior to nonconforming situation review.
Certification of legal nonconforming status, pursuant to the procedures in section 49.30.310, is
required to request a nonconforming situation review under section 49.30.320.
(i)

Structure deemed destroyed. A nonconforming structure or structure containing a

nonconforming use shall be deemed destroyed when the structure is damaged by any means to
an extent of more than 75 percent of the cost of the replacement of the entire structure,
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exclusive of foundations, using new materials. The extent of the damage shall be determined by
the building official.
(j) Intentional damage, destruction or demolition. All nonconforming development rights
provided by this chapter are lost when a nonconforming situation is intentionally damaged,
destroyed or demolished by any means within the control of the owner or agent of the owner.
49.30.220
(a)

Abandonment of a nonconforming situation.

The abandonment of a legal nonconforming situation extinguishes all nonconforming

rights and any subsequent development of the property shall comply with all applicable
provisions of this title.
(b)

A nonconforming situation will be presumed to be abandoned if:
(1) The owner has indicated in writing that the nonconforming situation is being
permanently discontinued or abandoned;
(2) A nonconforming situation is replaced with a conforming situation;
(3) A nonconforming situation, approved through section 49.30.320 nonconforming
situation review, has replaced a prior nonconforming situation;
(4) An approved conditional use, has replaced the nonconforming use; or
(5) The building or structure that houses the nonconforming situation has been
intentionally destroyed, demolished or removed.
(6) The owner has taken one or more actions showing an intent to abandon the
nonconforming situation.
(7) The structure(s) associated with the nonconforming situation has been vacant or the
nonconforming use or situation has been inactive or discontinued for a period of 365
days.

Attachment B - August 21, 2019 Staff Reports and Attachments

Packet Page 339 of 462

49.30.225

Overcoming presumption of abandonment.

(a) A presumption of abandonment is rebuttable and may be overcome upon a finding by the
director that the evidence submitted establishes all of the following:
(1) The owner has been maintaining the land and structure in accordance with all
applicable regulations, including applicable building and fire codes;
(2) The owner has been maintaining or pursuing all applicable permits and licenses;
(3) The owner has filed all applicable tax documents;
(4) The owner has been engaged in activities that would affirmatively prove there was no
intent to abandon, such as actively and continuously marketing the land, business or
structure for sale or lease; and
(5) The owner has applied for a nonconforming situation review in accordance with section
49.30.320.
(b) The burden of proof for overcoming a presumption of abandonment is on the applicant.
(c) The director’s decision under this section may be appealed to the Planning Commission
pursuant to CBJ 49.20.110.
49.30.230
(a)

Nonconforming uses.

Change of nonconforming use to another nonconforming use. A nonconforming use may be

changed to another nonconforming use if approved through a nonconforming situation review,
pursuant to section 49.30.320, including a change from a nonconforming nonresidential use to
an allowed residential use that exceeds the allowed density in a RR, D1, D3, D5, D10SF, D10,
D15 and D18 zones.
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(b)

Change of nonconforming use to conditional use. A nonconforming use may change to a

conditional use if approved through the conditional use permit process pursuant to 49.15.330.
(c)

Expansion of nonconforming use. A nonconforming use within a structure may be

extended to any portion of the existing structure, but may not be expanded to other structures
or to other land outside of the original structure. A nonconforming use of land may not be
increased or extended to occupy a greater area of land.
(d) Operational modifications to nonconforming use. Operational modifications to a
nonconforming use are permissible and do not constitute a change or expansion of the
nonconforming use, as long as the external impacts of such modification, if any, are nominal
and do not impose a significant, new impact that is out of harmony with the neighborhood as
determined by the director.
(e)

Nonconforming residential uses in industrial and waterfront industrial zoning districts.

When there is a nonconforming residential use in the industrial and waterfront industrial
zoning districts, and the structure containing the dwelling unit(s) is damaged or destroyed by
fire or other causes beyond the control of the owner the following applies:
(1) Nonconforming residential use rights are maintained and the structure may be rebuilt
within 3 years if:
(A)

Nonconforming residential use is accepted as legally nonconforming with a
certification of legal nonconforming status, pursuant to the procedures set out in
section 49.30.310.

(B)

Written notice of intent to reconstruct is provided to the department within 365
days.

(C)

The structure is not deemed destroyed by the building official.
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(D)

The reconstruction complies with existing associated district-specific
dimensional, development and design standards such as setbacks, parking,
landscaping etc. that would apply to new development.

(2) If a temporary certificate of occupancy has not been obtained for the structure within
three years, the nonconforming residential use rights are lost, and all existing and
future development on the site must comply with all provisions of current CBJ Code.
(3) The director, with the concurrence of the building official, may approve one 18-month
extension for the reconstruction of the nonconforming residential use upon written
request showing good cause.
49.30.240
(a)

Nonconforming residential densities.

Modification or improvement to existing dwelling units. Existing dwelling units that

constitute a nonconforming residential density may be modified or improved, subject to the
following:
(1) Nonconforming residential density is accepted as legally nonconforming with a
certification of legal nonconforming status, pursuant to the procedures set out in
section 49.30.310 prior to commencing any modification or improvement that requires a
building permit.
(2) The current dimensional lot requirements such as setbacks and lot coverage, and onsite parking requirements are met unless otherwise provided in this chapter.
(b)

Accidental destruction. A structure containing nonconforming residential densities

damaged by fire or other causes beyond the control of the owner may be reconstructed,
regardless of the cost of replacement, subject to the following:

Attachment B - August 21, 2019 Staff Reports and Attachments

Packet Page 342 of 462

(1) Nonconforming residential density is accepted as legally nonconforming with a
certification of legal nonconforming status, pursuant to the procedures set out in
section 49.30.310 prior to any work that requires a building permit.
(2) Written notice of intent to reconstruct is provided to the department within 365 days.
(3) The total number of dwelling units established by the certificate of legal nonconforming
status may not be increased.
(4) Reconstruction may be in the existing footprint, with the exception of encroachments
into public rights-of-way or adjacent property.
(5) If a temporary certificate of occupancy has not been obtained for the structure within
three years, the nonconforming residential use rights are lost, and all existing and
future development on the site must comply with all provisions of current CBJ Code.
(6) The director, with the concurrence of the building official, may approve one 18-month
extension for the reconstruction of the nonconforming residential use upon written
request showing good cause.
(c)

Occupancy status. Nonconforming density rights continue even when a building has been

unoccupied for any length of time.
49.30.250
(a)

Nonconforming structures.

A nonconforming structure may be enlarged or altered as long as the enlargement or

alteration does not increase the nonconformity. See: Illustration #1.
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Illustration #1

(b)

A certification of legal nonconforming status pursuant to section 49.30.310 must be

obtained prior to any enlargement, alteration or reconstruction of a nonconforming structure.
(c)

A nonconforming structure may add additional stories through the conditional use process,

pursuant to CBJ 49.25.430(4)(M),
(d) Tenant improvements or renovations within an existing structure shall not be considered
an enlargement or an alteration for purposes of this section.
(e)

This subsection shall not be construed to allow the expansion of a nonconforming density

or use of structure, which is governed by sections XXXX.
(f)

With or without legal nonconforming status certification, if a nonconforming structure is

moved for any distance whatsoever it shall thereafter conform to the code provisions applicable
to the zone in which it is relocated.
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(g)

Accidental destruction. When a nonconforming structure or nonconforming portion of a

structure is damaged by fire or other causes beyond the control of the owner and deemed
destroyed by the building official, it shall not be reconstructed except in conformity with the
provisions of this code. This does not preclude the reestablishment of nonconforming residential
density and its footprint as allowed by subsection 49.30.240(b).
49.30.260

Nonconforming lots and lot fractions.

A lot rendered substandard in area, depth or width by the adoption of, or amendments to,
this title may be developed in conformity with all other provisions of this title even though such
lot fails to meet currently applicable minimum area, width, and/or depth requirements, subject
to the following provisions:
(1) The lot is accepted as legally nonconforming with certificate of legal nonconforming
status, pursuant to the procedures set out in section 49.30.310;
(2) The use does not have a minimum lot size requirement greater than the minimum lot
size required by the underlying zoning district unless otherwise authorized by this
title;
(3) Any associated district-specific, dimensional, and development and design standards
such as setbacks, parking, landscaping, etc. are met;
(4) When a nonconforming lot or lot fraction contains a dwelling unit that is damaged or
destroyed for any reason, the structure may be reconstructed in the existing footprint,
with the exception of encroachments into public rights-of-way or adjacent lots;
(5) When an undeveloped nonconforming lot adjoins and has continuous frontage with one
or more other undeveloped lots under the same ownership, each lot may be developed
with single-family dwellings, unless located in the industrial or waterfront industrial
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zoning districts. The manner in which the lots were acquired or the fact that the lots
were separately described on a deed shall not be considered.
49.30.270 Nonconforming on-site parking spaces.
A structure may be replaced or reconstructed under this subsection with the same number
of off-street parking spaces as were provided for the original building. Any use that had
nonconforming on-site parking and later became more conforming for on-site parking spaces
provided, may not revert to the original, lesser, nonconforming parking unless they qualify for
and obtain a parking waiver in accordance with subsection 49.40.210(d) Exception (5) Fee-inLieu or (6) Parking Waivers.
ARTICLE 3. REVIEWS
49.30.310
(a)

Certification of legal nonconforming status.

Purpose. This review is intended to determine whether legal nonconforming situation

rights exist. In addition, it is intended to determine the current legal use, based on the use
categories in section 49.25.300. In the case of a nonconforming density, this review is also
intended to determine the maximum legal nonconforming density.
(b)

When to seek certification of legal nonconforming status. At any time, a property owner

may apply for certification of legal nonconforming status. A property owner must apply for and
obtain a certificate of legal nonconforming status prior to applying for a nonconforming
situation review. A property owner must also apply for certification of legal nonconforming
status prior to applying for a permit required by this title for activity on a lot or in a structure
containing a nonconforming situation.
(c)

Certification. A nonconforming situation will be certified as having legal nonconforming

status, if the Director finds the applicant’s evidence establishes all of the following:
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(1) The nonconforming situation is present on or with the property because the law
allowed or did not prohibit the situation when it was created or established.
(2) The nonconforming situation has been continuously maintained without interruption.
(3) The nonconforming situation has not been abandoned.
(d) Contents of application. An application for certification of legal nonconforming status shall
be filed with the department on forms approved by the Director, with evidence establishing the
factors set out in (c) above. The application must identify and include each nonconforming
situation believed to exist on the subject property.
(e)

Relevant evidence.
(1) Evidence that may be relevant to legal nonconforming status may include, but is not
limited to:
(A) Building, land use, or development permits;
(B) Zoning codes or maps;
(C) Recorded plats;
(D) Dated photographs;
(E) Sanborn Maps.
(2) Evidence that may be relevant to whether the nonconforming use or other situation has
been continuously maintained over time may include but is not limited to:
(A) Utility bills;
(B) Income tax records;
(C) Business licenses;
(D) Telephone listings,
(E) Advertisements in dated publications;
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(F) Building, land use, or development permits;
(G) Insurance policies;
(H) Leases;
(I) Dated aerial photos;
(J) Insurance maps that identify use or development, such as the Sanborn Maps; or
(K) Land use and development inventories prepared by a government agency.
(f)

Decision. The Director shall review the applicant’s evidence and issue a written decision

that includes separate certification findings on each nonconforming situation included in the
application. The director’s decision under this section may be appealed to the Planning
Commission pursuant to section 49.20.110.
(g)

Burden of proof. The burden of proof to establish legal nonconforming status is on the

applicant.
(h) Fee. An application for a certification of legal nonconforming status shall include a fee as
established by chapter 49.85.
49.30.320
(a)

Nonconforming situation review.

Purpose. A nonconforming situation review provides an opportunity for the Board of

Adjustment to review, limit, approve or deny proposed changes to certain nonconforming
situations.
(b)

Applicability. The following may be allowed through a nonconforming situation review:
(1) The change of a nonconforming use to a different use, also prohibited by the base zone.
(2) In RR, D1, D3, D5, D10SF, D10, D15 and D18 zones, a change from a nonconforming
nonresidential use to an allowed residential use that exceeds the allowed density.
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(c)

Submittal. An application for a nonconforming situation review shall be submitted to the

board of adjustment through the department on forms approved by the Director.
(d) Fee. An application for a nonconforming situation review shall include a fee as established
by 49.85
(e)

Public Notice. Upon determination the application for a Nonconforming Situation Review

is complete, the public notice according to section 49.15.230, shall be given prior to a public
hearing on the application by the board of adjustment.
(f)

Approval criteria. An application for a nonconforming situation review shall be reviewed by

the Board of Adjustment at a public hearing; upon review of the nonconforming situation, the
Board of adjustment shall issue a decision supported by written findings. The decision may
include special restrictions or conditions deemed necessary to further the intent of this code.
(1) All nonconforming situation review approvals require the following finding:
(A) The value of the adjoining property will not be negatively affected greater than
that anticipated from other permitted or conditionally permitted uses in this
district.
(B) Public services and facilities are or will be, prior to occupancy, adequate to serve
the proposed use, density and structure.
(C) Considering harmony in scale, bulk, coverage and density, generation of traffic,
the nature and intensity of the proposed use, and other relevant effects, the
proposal will not cause undue harmful effect upon desirable neighborhood
character and harmony.
(D) The proposal will not materially endanger the public health or safety;
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(2) Additional findings required for approving nonconforming use proposals:
(A)

The proposed nonconforming use is more appropriate to the district than the
existing nonconforming use and does not significantly jeopardize future
development of the area in compliance with the intent of the zoning district;

(B)

Any characteristics of use that are out of compliance with this title are not
changed to become less compliant with the requirements of this title;

(C)

The nonconforming use will not result in the creation of additional
nonconformities or the need for any variances;

(D)

With mitigation measures, there will be no net increase in overall detrimental
impacts (over the impacts of the last legal use or development) on the
surrounding area taking into account factors such as:
(i) The hours of operation;
(ii) Vehicle trips to the site and impact on surrounding on-street parking;
(iii) Noise, vibration, dust, odor, fumes, glare, and smoke;
(iv) Screening, public safety, neighborhood harmony;
(v) The amount, location, and nature of any outside displays, storage, or
activities.

(E)

If the nonconforming use is in a single-family or multi-family residential zone,
and if any changes are proposed to the site, the appearance of the new use or
development will not lessen the residential character of the area. This is based
on taking into account factors such as:
(i) Building scale, placement, and facade;
(ii) Parking area placement;
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(iii) Buffering or screening and the potential loss of privacy to abutting
residential uses; and
(iv) Lighting and signs.
(F)

Any characteristics of use that are out of compliance with this title are not
changed to become less compliant with the requirements of this title.

(3) Additional findings required for approving nonconforming residential density proposals
(A)

When a nonconforming use will become a nonconforming residential density it
will have no net increase in overall detrimental impacts on the surrounding
area taking into consideration factors such as:
(i) Vehicle trips and impact on surrounding on street parking;
(ii) Lot coverage, vegetative cover;
(iii) Nonconforming residential density shall not exceed 1.5 times the base
density permissible for the underlying zoning district in RR, D1, D3, D5,
and D10SF zoning districts, and 1.25 times the base density permissible
for the underlying zoning district in the D10, D15, D18, and LC zoning
districts, rounded to the nearest whole number.

Section 3. Amendment of Section. CBJ 49.80.120 Definitions, shall be amended to
incorporate the following definitions in alphabetical order:
49.80.120

Definitions.

...
Nonconforming parking means the provision of less than the number of on-site spaces required
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under this title but met the number of on-site spaces required at the time the use was
established.

Nonconforming residential density means a residential use that is an allowed use in the zoning
district and that was constructed at a lawful density, but which subsequently, due adoption,
revision or amendment of a zoning ordinance, now has greater density than is allowed in the
current zoning district.

Nonconforming situation means a situation that was lawful prior to the adoption, revision or
amendment of a zoning ordinance, but which fails by reason of such adoption, revision or
amendment to conform to present requirements. A nonconforming lot, use, number of on-site
parking spaces, structure or density, or any combination thereof.

Nonconforming use means a use that was allowed by right when established or a use that
obtained a required land use approval when established, but that subsequently, due to a change
in the zoning district or zoning regulations, the use, or the amount of area devoted to the use, is
now not permitted under the current zoning designation.

Abandon includes the following:
(a) with respect to a use, the cessation of such use for any length of time, combined with intent
to indefinitely cease such use, or;
(b) with respect to a structure, the cessation of occupancy of such structure for any length of
time, combined with intent to indefinitely cease occupancy of such structure.
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Change means, with respect to a nonconforming use, that the nonconforming use has been
converted to a different use for any period of time, regardless of intent.

Discontinued means that a nonconforming use has ceased, and has not substantially resumed,
for a period of 365 consecutive days regardless of intent.

Occupy or occupancy means actual physical occupancy of a structure or lot, regardless of intent.

Primary use means the primary activity actually conducted in a serious, substantial, and
ongoing manner on a lot or in a structure, and for which the lot or structure is actually and
primarily occupied and maintained, regardless of intent.

Use means activity actually conducted on a lot or in a structure, and for which the lot or
structure is actually occupied and maintained, regardless of intent.
...

Section 4. Amendment of Section. CBJ 49.85.100 Generally, is amended to read:
49.85.100

Generally.

Processing fees are established for each development, platting and other land use action in
accordance with the following schedule:
...
(10) Board of Adjustment.
(A)

Administrative variance, $120.00;
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(B)

Non-administrative variance, $400.00;

(C)

Alternative development permit, $400.00. ;

(D)

Nonconforming situation review – to Planning Commission $400.00.

...
(20) Certification of legal nonconforming status – staff review $150.00.

Section 5.

Effective Date. This ordinance shall be effective 30 days after its adoption.

Adopted this ________ day of _______________________, 2019.

Beth A. Weldon, Mayor
Attest:

Elizabeth J. McEwen, Municipal Clerk
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November 27, 2018
Memorandum
To:

Planning Commission Committee of the Whole

From: Beth McKibben, AICP, Senior Planner
RE:

AME2018 0009 Proposed amendments to 49.30 – Nonconforming Development

Attachments:
A – Proposed language
B – Title 49 minutes –10/9/18
C – October 5, 2018, memorandum to Title 49 Committee with following attachments:
 Title 49 minutes – 07/19/17, 08/16/17, 09/20/17, 10/11/17
 June 21, 2017, memorandum to Planning Commission and attachment - American Planning
Association Planning Advisory Service Quick Notes
D – Real Estate Law Journal article – “Abandonment, Discontinuance and Amortization of Nonconforming
Uses: Lessons for Drafters of Zoning Regulations”
Introduction
The Title 49 Committee met on October 9, 2018, to further consider the proposed amendments to 49.30,
Nonconforming Development. The background and summary information provided at that meeting are
not revisited in this memorandum.
Discussion
The proposed language would repeal and replace all of 49.30. The proposed language clarifies and defines
the following non-conforming situations:
•
Nonconforming use,
•
Nonconforming residential density,
•
Nonconforming structure,
•
Nonconforming lot, and
•
Nonconforming parking.
Nonconforming signs are addressed in 49.45. Staff proposes to address signs when that section of Title 49
is amended. Language for nonconforming development in stream buffers will be developed with the work
on stream buffers.
It is possible for a site to have more than one nonconforming situation or a combination of several
nonconforming situations.
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The regulations apply only to those nonconforming situations that have established “legal nonconforming
status”. Nonconforming situations which were not allowed, have not been approved, or have not been
maintained over time have no legal right to continue. Nonconforming situations may be changed to a
conforming situation through the appropriate permitting process (by right). Once that happens, the
nonconforming rights are lost and the nonconforming situation may not be reestablished.
Nonconforming Use
Nonconforming use, in general, is a use that was allowed or legally permitted when established but due to
changes in zoning or zoning regulations is no longer allowed. The proposed language allows for
nonconforming uses to continue to operate. Following the October 2018 Title 49 Committee meeting,
changes were made to allow changes in the operation so long as the external impacts of the changes
comport or harmonize with the neighborhood. A nonconforming use could be changed to another
nonconforming use through a nonconforming situation review (discussed later). In the previous draft, this
was to be approved by the Director. Additionally, in the residential zoning districts, through a
nonconforming situation review a nonconforming, nonresidential use could be changed to an allowed
residential use that exceeds the allowed density. This is one method to remove more egregious
nonconforming uses from residential areas and promote more housing. A nonconforming use may change
to a conditional use allowed in the zoning district with an approved Conditional Use Permit. In this case,
the nonconforming rights would then be lost. Nonconforming uses may be expanded within the existing
original building but may not be expanded to other buildings or take up a greater area of land. New
language has been added that addresses the loss of nonconforming use status. Once a nonconforming use
is abandoned, subsequent uses must comply with current code unless the use is reestablished through the
nonconforming situation review. When a nonconforming use is accidentally destroyed and the cost of
repair is more than 75% of the cost of replacement, then the nonconforming use cannot be reestablished.
At the October Title 49 Committee meeting, there was some discussion about the 75% threshold. This is
what is currently in code. This will be discussed in more detail later in this report.
Nonconforming Residential Density
Nonconforming residential density is a new concept introduced in the proposed language. This is when a
residential use is an allowed use in the zoning district and was constructed at a lawful density at the time
but due to changes in the zoning or zoning regulations now has greater density than is currently allowed in
the district. This nonconforming situation is not currently recognized by code. The addition of this
concept implements the Housing Action Plan by preserving existing housing. Additionally, it addresses the
problem of owners of nonconforming densities struggling to sell their homes because lenders are reluctant
to lend money when the units cannot be reconstructed in the event of a catastrophe. The reconstruction
of nonconforming residential densities may be approved with approved proof of nonconforming status.
Nonconforming densities may not be altered or reconstructed until proof of nonconforming status is
established. Nonconforming residential density rights continue even if a building is unoccupied for any
amount of time. If the building is accidentally destroyed or damaged, as long as it is reconstructed within
three years the nonconforming density rights are maintained. Furthermore, this reconstruction can be in
the same footprint on the original location if the structure was nonconforming for setbacks or lot
coverage. However, the reconstructed building cannot encroach into rights-of ways or across property
lines. There is no threshold for the cost repair as there is for reconstruction of nonconforming uses or
nonresidential structures.
If the reconstruction is not substantially complete within three years,
nonconforming density rights are lost, the site is considered vacant, and redevelopment must comply with
current codes. For sites with only one unit that are nonconforming for density, the nonconforming
dwelling unit may not be reconstructed when the cost of repairs exceeds 75% of the cost of replacement
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of the building. Currently only the Industrial and Waterfront Industrial zoning districts would have a
situation of a nonconforming single dwelling unit. These are treated more strictly than other
nonconforming residential densities because there is a need for industrial land in Juneau, and residential
uses are generally incompatible with industrial uses. Nonconforming residential density rights are lost
when the structure is intentionally destroyed.
Nonconforming Structure
Nonconforming structures are those that do not meet one or more of the dimensional standards such as
height, setbacks, or lot coverage. These structures can be continued and maintained. They may be
expanded, but only if the change does not increase the nonconformity. An example of this is a structure
that is nonconforming because it does not meet the current front yard setback. An addition to the rear or
side of the building could be added if it complies with the current setback requirements. CBJ
49.25.430(4)(M) provides that nonconforming structures may add additional stories with an approved
Conditional Use Permit. No amendments are proposed to this. If a nonconforming structure is moved, it
must conform to current code requirements. As discussed above, a nonconforming structure with
nonconforming density may be reconstructed on the original location. All other nonconforming structures
must be reconstructed in compliance with current regulations when they are accidentally damaged and
the cost of repair is greater than 75% of the cost of replacement. If a nonconforming structure is
intentionally destroyed, it may only be reconstructed in accordance with current codes. This is the same
as nonconforming uses and a nonconforming single residential dwelling, which can only be reconstructed
when the damage is accidental. It is different than nonconforming density (more than one unit) which can
be reconstructed regardless of the cost of replacement when it is damaged accidentally. When a
nonconforming structure is abandoned or brought into conformity, the nonconforming status is lost.
Previous drafts provided for the reconstruction of nonconforming structures to be the same whether the
damage was accidental or intentional. Staff recommends that nonconforming rights be lost when the
damage is intentional.
Nonconforming Lot
A nonconforming lot is one that does not comply with the minimum lot area, depth or width, or other lot
requirements for the district in which it is located. The current language reflects the discussion of the Title
49 Committee in October. Any nonconforming lot can be used for any permitted use in the district if the
use does not require a minimum lot size greater than the minimum lot size required by the zoning district.
The concepts currently under discussion for the Auke Bay area zoning project include the concept of a
minimum lot size for certain uses that is larger than the minimum lot area for the district. Additionally,
nonconforming lots may be developed for any use permitted in the district if any associated district
requirements can be met, such as setbacks and parking. In order for these lots to be developed, they must
be accepted as legally nonconforming. Structures on these lots may be reconstructed on the same
footprint, except they may not encroach onto rights-of-ways or onto adjacent property. As current code
allows, when an undeveloped nonconforming lot adjoins and has continuous frontage with one or more
undeveloped lots and they are under the same ownership, each lot may be developed with a single family
dwelling.
Nonconforming Parking
As currently provided for in code, a use may be replaced or reconstructed with the same number of off
street parking spaces as were provided for the original building. New language is proposed that clarifies
that when a use had nonconforming parking and later becomes more conforming for parking, it may not
revert back to the less conforming parking. An example of this is a single family home that was built prior
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to the requirement for two off street parking spaces. Later, a single car garage was added to the site,
providing one off street parking space. The garage cannot now be converted to living space and thereby
eliminate the one off street parking space, unless another off street parking space is provided or a parking
waiver is approved.
Overcoming the Presumption of Abandonment
New language has been added since the Title 49 Committee’s last review. This provides a method for a
property owner to “overcome” a determination that a nonconforming situation has been abandoned. This
would be approved by the Director and could be protested to the Board of Adjustment through a
nonconforming situation review.
Nonconforming Status
The proposed language creates a process called “proof of nonconforming status”. This is a review process
to establish legal nonconforming status. It places the responsibility on the property owner to provide
evidence proving that the nonconforming situation was allowed when it was established and has been
continuously maintained over time. Legal nonconforming status is approved by the Director and may be
protested to the Board of Adjustment through the nonconforming situation review. Examples of standard
evidence to prove the nonconforming situation is listed, as are examples for proving the situation was
maintained over time.
Nonconforming Situation Review
A nonconforming situation review (NCSR) is a new process that allows the Board of Adjustment to review,
limit, or deny the following:
 A change of use to a different use which is prohibited by the base zone.
 Expansion of nonconforming use.
 A change from a nonconforming, nonresidential use to an allowed residential use that exceeds the
allowed density in RR, D1, D3, D5, D10SF, D10, D15 and D18 zones.
 Reconstruction of the non-conforming dwelling units on sites that exceed the maximum residential
density standards when an applicant does not provide standard evidence for a Proof of
Nonconforming Situation or when the Director does not find the evidence to be satisfactory.
 A Director determination that the evidence provided did not satisfactorily overcome the
presumption of abandonment when the Director does not find the evidence to be satisfactory.
The procedure for the NCSR has not yet been worked out. It likely will be based on the variance process,
requiring a pre-application conference and public notices, including the on-site public notice sign. The
Board of Adjustment may apply conditions to approvals. Findings must be made that consider the
appropriateness of the proposal to the area, impacts to future development, external impacts of
proposals, and neighborhood characteristics.
Miscellaneous
CBJ 49.15.590 addresses right-of-way acquisitions. Prior to the adoption of Ordinance 2015-03(AM), CBJ
could not approve right-of-way acquisitions that created nonconforming situations such as lots less than
the minimum lot size or buildings that would no longer meet required setbacks. The adoption of this
ordinance provides the opportunity for the Planning Commission to approve right-of-way acquisitions that
create nonconforming situations if each lot has as least one practical building site that can be reasonably
developed. The proposed nonconforming regulations will not affect this section of code.
The
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nonconforming situations created by these acquisitions will be considered legally nonconforming and
should be documented as such.
Staff was asked if CBJ has powers separate from the nonconforming section of code to address uses that
are deemed a public hazard. In general, a legally nonconforming use that is well operated and maintained
has the right to continue operating. Some nonconforming codes provide for amortization of
nonconforming uses, meaning the nonconforming use is given a period of time, such as three or five years,
to become conforming or move. If a nonconforming use is not being maintained or well operated, there
are other processes outside of Title 49 that can be used to address these uses.
At the October Title 49 Committee meeting there was discussion about language currently in code stating
“…the repair cost of the structure is more than 75 percent of the cost of the replacement of the entire
building, exclusive of foundations, using new materials. The extent of building damage shall be determined
by the building official.” The current proposal addresses reconstruction as follows:








Nonconforming use – If intentionally destroyed, nonconforming rights are lost, and the
redevelopment must comply with current regulations. If accidentally destroyed to the 75%
threshold, then the nonconforming use cannot be reconstructed/developed.
Nonconforming density for more than one dwelling unit – If intentionally destroyed,
nonconforming density rights are lost. If accidentally destroyed, there is no replacement cost
threshold, and nonconforming density may be reconstructed.
Nonconforming density for one dwelling unit – If intentionally destroyed, nonconforming density
rights are lost. If accidentally destroyed to 75% cost threshold, the nonconforming density cannot
be reconstructed.
Nonconforming structure – If intentionally destroyed, nonconforming rights are lost and the new
structure must comply with current regulations. If accidentally destroyed to the 75% threshold,
the reconstruction must comply with the current dimensional standards.

In general, the goal is when a nonconforming situation is destroyed, it is to be replaced in conformity with
the current regulations. If the nonconformity that was destroyed was a use, the objective is to have it
redeveloped in an area where it could legally be permitted. Research show that communities use different
values for determining when nonconforming rights are lost, with 50% being the most common. Juneau’s
75% is on the high end of the range. At the October Title 49 Committee meeting, there was also discussion
about using a different criterion than the cost of reconstruction. Cost of reconstruction is not difficult to
obtain and is not subjective. It was suggested we consider the cost of making the site useful for something
else. This would be challenging information to obtain because of the wide variation of future development
options.
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1
2

Purpose

3

When a zoning ordinance or other land use regulation is adopted or amended, or when the

4

zoning district designation applicable to a lot changes, then as a result a previously lawful lot,

5

structure, density or use may no longer be allowed. Such previously lawful use, density,

6

structure or lot shall be considered a nonconforming use, density, structure or use. Such

7

nonconformities may continue, subject to the requirements of this chapter and any other

8

provisions of this Code that expressly apply to nonconforming lots, structures, density or uses.

9

This chapter provides methods to determine whether situations have legal nonconforming

10

status. This is based on whether they were allowed when established, and if they have been

11

maintained over time. This chapter also provides a method to review and limit nonconforming

12

situations when changes to those situations are proposed. The intent is to protect the character

13

of the area by reducing the negative or undesired impacts from nonconforming situations. The

14

regulations ensure that the uses and development may continue and that the zoning

15

regulations will not cause unnecessary burdens to property impacted by the zoning change.

16

Nonconforming situations that have a lesser impact on the immediate area have fewer

17

restrictions than those with greater impacts. Nonconforming nonresidential uses in residential

18

zones are treated more strictly than those in commercial or industrial zones to protect the

19

livability and character of residential neighborhoods. In contrast, nonconforming residential

20

developments in residential zones are treated less strictly because they do not represent a

21

major disruption to the neighborhood and they provide needed housing opportunities.

22

Nonconforming Situations

23

A specific site may be nonconforming because it contains a nonconforming use, a, an allowed

24

residential use that exceeds the allowed density, nonconforming structure, nonconforming lot,

25

or a combination of these. Nonconforming uses, nonconforming residential densities,

26

nonconforming structures and nonconforming lots are defined in Chapter 49.80, Definitions.

27

Applicability
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28

The nonconforming situation regulations apply only to those nonconforming situations which

29

were allowed when the situation was established or which were approved through a land use

30

review. Additionally, they must have been maintained over time. These situations have legal

31

nonconforming status. Nonconforming situations which were not allowed when established or

32

have not been maintained over time have no legal right to continue and must be removed.

33

Ownership. The status of a nonconforming situation is not affected by changes in ownership.

34
35

Change to a conforming situation. A nonconforming situation may be changed to a conforming

36

situation by right. Once a conforming situation occupies the site, the nonconforming rights are

37

lost and a nonconforming situation may not be re-established.

38
39
40

Maintenance. Normal maintenance and repair of nonconforming situations is allowed.

41
42

Nonconforming Uses

43
44

Continued operation. Nonconforming uses may continue to operate. Changes in operations,

45

such as changes in ownership, hours of operation and the addition or subtraction of permissible

46

accessory uses, are allowed provided exterior changes, and changes in hours of operation, or

47

other external impacts of such changes comport with the neighborhood.

48
49

Change of use. Any nonconforming use may be changed to another nonconforming use

50

through the nonconforming situation review.

51

In RR, D1, D3, D5, D10, D15 and D18 zones, a change from a nonconforming

52

nonresidential use to an allowed residential use that exceeds the allowed density may be

53

allowed through a nonconforming situation review.

54

Comment [BM1]: An example of this is
conversion of a storefront in a D5 zone
(nonconforming use) to a triplex (allowed use,
nonconforming residential density).
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55

Change to conditional use. A nonconforming use may change to a conditional use if approved

56

through a conditional use review. Once an approved conditional use occupies the site, the

57

nonconforming rights are lost and a nonconforming use may not be re-established.

58
59

Expansions. A use made nonconforming due to a change in the zone or zoning regulations may

60

be expanded throughout any portion of the existing building.

61

A nonconforming use may not be expanded to other buildings or to land outside the original

62

building and a nonconforming use of land may not be enlarged or increased or extended to

63

occupy a greater area of land than was occupied at the effective date of adoption or

64

amendment of the regulations that make the use nonconforming except when such expansion

65

is approved through a nonconforming situation review. Expansion of nonconforming uses, land

66

or structures, cannot be considered until proof of nonconforming status is established.

67
68

Loss of nonconforming use status.

69

A nonconforming use shall be presumed abandoned and its nonconforming rights extinguished

70

where any one of the following has occurred:

71

The owner has indicated, in writing intent to abandon the use.

72

A conforming use has replaced the nonconforming use.

73

A different nonconforming use has been approved by the Board of Adjustment through

74

the Nonconforming Situation Review.

75

The building or structure that houses the nonconforming use has been removed.

76

The use has been discontinued, has been vacant, or has been inactive for a continuous

77

period of at least one year, unless the owner can demonstrate that the owner has been making

78

substantial efforts to continue the use.

79
80

Discontinuance. Once abandoned, the prior legal nonconforming status of the use shall

81

be lost and any subsequent use of the property shall comply with all applicable provisions of

82

this title, unless the nonconforming use is reestablished through the nonconforming situation

83

review.
Page 3 of 13
I:\DOCUMENTS\CASES\2018\AME\AME18-09 - TEXT AMENDMENT - Nonconforming Development BM\12.11.18COW\Nonconforming Language 11.26.18v1.docx

Attachment B - August 21, 2019 Staff Reports and Attachments

Packet Page 362 of 462

84

A nonconforming use that has been discontinued may request re-establishment through a non-

85

conforming situation review. Such request must be made within 365 days of cessation of the

86

use.

87
88

Accidental destruction. When a nonconforming use is damaged by fire or other causes beyond

89

the control of the owner, the re-establishment of the nonconforming use is prohibited if the

90

repair cost of the structure is more than 75 percent of the cost of the replacement of the entire

91

building, exclusive of foundations, using new materials. The extent of building damage shall be

92

determined by the building official.

93
94

Intentional destruction. When a structure containing a nonconforming use is intentionally

95

damaged by fire or other causes by the owner, the reestablishment of the nonconforming use is

96

prohibited.

97
98

Nonconforming Residential Densities

99
100

Changes to dwellings.

101

Generally. Existing dwelling units may continue, may be removed or enlarged, and amenities

102

may be added to the site provided that existing dimensional requirements such as setbacks and

103

lot coverage are met.

104
105

Sites that exceed the maximum residential density standard. On sites that exceed the

106

maximum residential density standards, reconstruction of the non-conforming dwelling units

107

may be approved once proof of nonconforming status is established.

108
109

Nonconforming densities may not be altered or reconstructed until proof of a nonconforming

110

status is established.

111

No increase in the number of units from that established through the proof of nonconforming

112

status.
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113

The Director’s decision on number of dwelling units established by the proof of nonconforming

114

status may be protested to the Board of Adjustment through a nonconforming situation review.

115

Discontinuance and damage.

116

Building unoccupied but standing. Nonconforming residential density rights continue even

117

when a building has been unoccupied for any length of time.

118

Accidental damage or destruction.

119

More than one dwelling unit. When there is more than one dwelling unit on a site, and when

120

the site is nonconforming for residential density, the following applies if a structure containing

121

dwelling units is damaged or destroyed by fire or other causes beyond the control of the owner:

122

If the structure is substantially complete within 3 years, nonconforming residential

123
124
125

density rights are maintained;
If the structure is not substantially complete within 3 years, the nonconforming
residential density rights are lost, and the site is considered vacant;

126

If the structure is also nonconforming such building may be replaced or reconstructed to

127

the same footprint on the original location with the exception of encroachments into public

128

rights-of-way or adjacent property.

129
130

One dwelling unit. When there is only one dwelling unit on a site, and when the site is

131

nonconforming for residential density, the following applies if the structure containing the

132

dwelling unit is damaged or destroyed by fire or other causes beyond the control of the owner:

133

If the repair cost is more than 75, percent of the cost of the replacement of the entire

134

structure, exclusive of foundations, using new materials, nonconforming residential density

135

rights are maintained and the structure may be rebuilt within 3 years if it complies with the

136

existing associated district-specific, dimensional, and development and design standards such

137

as setbacks, parking, landscaping, etc. (except for density) that would apply to new
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138

development on the site. The extent of building damage shall be determined by the building

139

official. If the structure is not rebuilt within 3 years, the nonconforming residential density

140

rights are lost, and the site is considered vacant.

141

Nonconforming densities may not be altered or reconstructed until proof of

142

nonconforming status is established. Density shall not be increased from that established

143

through the proof of a nonconforming status, except in accordance with this title.

144

Intentional damage, destruction or demolition. When a structure that is nonconforming for

145

residential density is intentionally damaged, destroyed or demolished by fire or other causes

146

within the control of the owner, the nonconforming residential density rights are lost, and the

147

new development must meet all development standards for the site.

148

Nonconforming structures

149
150

Nonconforming structures. A nonconforming structure may be continued so long as it remains

151

otherwise lawful, subject to the following provisions:

152
153
154
155
156

A nonconforming structure may be enlarged or altered, but only if it does not increase
its nonconformity.
A nonconforming structure may add additional stories in accordance with
49.25.430(4)(M).
If a nonconforming structure is moved for any reason for any distance whatsoever it

157

shall thereafter conform to the code provisions applicable in the zone in which it is located after

158

it is moved;

159
160

Nonconforming structures with nonconforming density may reconstructed in
accordance with XX.XXX (section above in nonconforming density)

161
162

Accidental destruction. When a nonconforming structure or nonconforming portion of a

163

structure is damaged by fire or other causes beyond the control of the owner to an extent of

164

more than 75 percent of its replacement cost at time of the damage, it shall not be

165

reconstructed except in conformity with the provisions of this code. The extent of building
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166

damage shall be determined by the building official. This does not preclude the reestablishment

167

of nonconforming residential density as allowed by 49.XX.XXX.

168
169

Intentional destruction. When a nonconforming structure or nonconforming portion of a

170

structure is intentionally damaged by fire or other causes by the owner, the reestablishment of

171

the nonconforming use is prohibited.

172

If at any time a nonconforming structure is abandoned or brought into conformity with

173

this title, the structure shall thereafter conform to all the regulations of the zone in which it is

174

located.

175
176
177
178
179
180

Tenant improvements or renovations within an existing structure shall not be
considered an enlargement or an alteration as described in subsection XX above.
This subsection shall not be construed to allow the expansion of a nonconforming
density or use of structure, which is governed by sections XXXX.
A nonconforming structure may not be enlarged, altered or reconstructed until proof of
nonconforming status is established.

181
182

Nonconforming Lots and Lot Fragments

183

A lot rendered substandard in size by the adoption of this title may nonetheless be used

184

provided if all of the following can be met:

185
186
187
188
189

The use does not have a minimum lot size greater than the minimum lot size required
by the underlying zoning district;
Any associated district-specific, dimensional, and development and design standards
such as setbacks, parking, landscaping, etc. are met; and
The lot is accepted as legally nonconforming with proof of nonconforming status.

190
191

When a nonconforming lot or lot fragment contains a dwelling unit that is damaged or

192

destroyed for any reason the structure may be rebuilt to the same footprint on the original

193

location with the exception of encroachments into public rights-of-way or adjacent property.
Page 7 of 13
I:\DOCUMENTS\CASES\2018\AME\AME18-09 - TEXT AMENDMENT - Nonconforming Development BM\12.11.18COW\Nonconforming Language 11.26.18v1.docx

Attachment B - August 21, 2019 Staff Reports and Attachments

Packet Page 366 of 462

194

When an undeveloped nonconforming lot adjoins and has continuous frontage with one or

195

more other undeveloped lots under the same ownership, each lot may be developed with

196

single-family dwellings.

197

The manner in which the lots were acquired or the fact that the lots were separately described

198

on a deed shall not be considered.

199
200

Nonconforming parking. A building may be replaced or reconstructed under this subsection

201

with the same number of off-street parking spaces as were provided for the original building.

202

Any use that had non-conforming parking and later became more conforming may not revert to

203

the original, lesser, non-conforming parking. Such uses may apply for a parking waiver in

204

accordance with 49.40.210(d) Exceptions (6) Parking Waivers.

205
206

Nonconforming signs. 49.45.400

207
208
209
210

Overcoming presumption of abandonment. A presumption of abandonment based on
evidence of abandonment may be rebutted. The Director will determine that all of the
following have been met:

211
212

The owner has been maintaining the land and structure in accordance with all applicable
regulations, including applicable building and fire codes;

213

The owner has been maintaining or pursuing all applicable permits and licenses;

214

The owner has filed all applicable tax documents; and

215
216
217

The owner has been engaged in activities that would affirmatively prove there was no
intent to abandon, such as actively and continuously marketing the land or structure for sale or
lease.

218

The Director’s determination may be protested to the Board of Adjustment through a

219

Nonconforming Situation Review.

220
221

Proof of nonconforming status

222
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223

Purpose. This review will determine if a use or site has legal nonconforming situation rights. In

224

addition, it will determine what the current legal use is, based on the use categories in Chapter

225

49.XX.XXX. It is the responsibility of the owner to produce evidence proving the nonconforming

226

situation was allowed when established and has been continuously maintained or used over

227

time.

228
229

Upon presentation of such proof the Director may formally approve each nonconforming

230

situation. If approved, the Director shall issue a written decision that includes a complete

231

description of each approved nonconforming situation.

232

No permit may be issued under 49.15 for any activity on a lot prior to Director approval of each

233

nonconforming situation existing on the lot.

234

Standard evidence that the situation was allowed when established includes:

235

1. Building, land use, or development permits;

236

2. Zoning codes or maps;

237

3. Recorded plats;

238

4. Sanborn Maps.

239
240

Situation maintained over time. Standard evidence that the use has been maintained over

241

time includes but is not limited to:

242

1. Utility bills;

243

2. Income tax records;

244

3. Business licenses;

245

4. Listings in telephone (record? books?), business;

246

5. Advertisements in dated publications;

247

6. Building, land use, or development permits;

248

7. Insurance policies;

249

8. Leases;

250

9. Dated aerial photos;
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251

10. Insurance maps that identify use or development, such as the Sanborn Maps; or

252

11. Land use and development inventories prepared by a government agency.

253
254

Nonconforming Situation Review

255

Purpose. A nonconforming situation review provides an opportunity for the Board of

256

Adjustment to review, limit, or deny proposed changes to certain nonconforming situations.

257
258

Applicability. The following may be allowed through a nonconforming situation review:

259

A change to a use in a different use which is prohibited by the base zone.

260

Expansion of nonconforming use.

261

In RR, D1, D3, D5, D10SF, D10, D15 and D18 zones, a change from a nonconforming

262

nonresidential use to an allowed residential use that exceeds the allowed density.

263

Sites that exceed the maximum residential density standards, reconstruction of the non-

264

conforming dwelling units when an applicant does not provide standard evidence for a Proof of

265

Nonconforming Status or when the Director does not find the evidence to be satisfactory.

266
267

Overcoming the presumption of abandonment when the Director does not find the
evidence to be satisfactory.

268
269

Procedure. A nonconforming situation review is processed……. Refer to public notice section –

270

red sign, newspaper, mailing to property owners…

271

Approval criteria. The request for a non-conforming situation review will be approved if the

272

requirements of this subsection are met. Any non-conforming situation review granted under

273

this subsection shall be in writing and shall include the following required findings and any

274

conditions, such as public amenities, imposed by the Board of Adjustment that are consistent

275

with the purpose of this title:
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276

The proposed nonconforming use is more appropriate to the district than the existing

277

nonconforming use and does not significantly jeopardize future development of the area in

278

compliance with the intent of the zoning district;

279

Any characteristics of use that are out of compliance with this title are not changed to
become less compliant with the requirements of this title;
The nonconforming use will not result in the creation of additional nonconformities or
the need for any variances.

280
281
282
283
284

With mitigation measures, there will be no net increase in overall detrimental impacts (over the

285

impacts of the last legal use or development) on the surrounding area taking into account

286

factors such as:

287

a. The hours of operation;

288

b. Vehicle trips to the site and impact on surrounding on-street parking;

289

c. Noise, vibration, dust, odor, fumes, glare, and smoke;

290

d. Screening, public safety, neighborhood harmony;

291

e. The amount, location, and nature of any outside displays, storage, or

292

activities.

293

If the nonconforming use is in a D1, D3, D5, D10SF, D10, D15 or D18 zone, and if any changes

294

are proposed to the site, the appearance of the new use or development will not lessen the

295

residential character of the area. This is based on taking into account factors such as:

296

a. Building scale, placement, and facade;

297

b. Parking area placement;

298

c. Buffering (screening?) and the potential loss of privacy to abutting residential
uses; and

299

d. Lighting and signs.

300
301

Nonconforming residential density will have no net increase in overall detrimental impacts on

302

the surrounding area taking into consideration factors such as:
a. Vehicle trips and impact on surrounding on street parking

303
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b. Lot coverage, vegetative cover, anything else? Conformity with future land

304

use maps maybe?

305
306

The proposed expansion of a nonconforming use

307

Will not result in the creation of additional nonconformities or the need for any
variances.
Any characteristics of use that are out of compliance with this title are not changed to
become less compliant with the requirements of this title;

308
309
310
311
312
313

When located in a D1, D3, D5, D10SF, D10, D15 or D18 district the proposed expansion
will not lessen the residential character of the area.

314
315

49. 80 Definitions

316

Nonconforming building or structure. A building or structure that does not meet one or more

317

height, setback, building coverage, , or other dimensional requirements for the land use district

318

in which it is located.

319

Nonconforming lot. A lot which legally existed prior to the adoption, revision, or amendment of

320

this Code does not comply with current minimum lot size, lot depth, lot width requirements or

321

other lot requirements of the district in which the lot is located.

322

Nonconforming Residential Density. A residential use that is an allowed use in the zone and

323

that was constructed at a lawful density, but which subsequently, due to a change in the zone

324

or zoning regulations, now has greater density than is allowed in the zone.

325

Nonconforming Situation means a nonconforming lot, use or structure, density, or any

326

combination thereof.

327

Nonconforming Use. A use that was allowed by right when established or a use that obtained a

328

required land use approval when established, but that subsequently, due to a change in the

329

zone or zoning regulations, the use or the amount of area devoted to the use is now not

330

permitted under the current zone designation.
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331

Abandon means (a) with respect to a use, the cessation of such use for any length of time,

332

combined with intent to indefinitely cease such use, or (b) with respect to a structure, the

333

cessation of occupancy of such structure for any length of time, combined with intent to

334

indefinitely cease occupancy of such structure.

335

Change means, with respect to a nonconforming use, that the nonconforming use has been

336

converted to a different use for any period of time, regardless of intent.

337

Discontinued means that a nonconforming use has ceased, and has not substantially resumed,

338

for a period of 365 consecutive days regardless of intent.

339

Occupy or occupancy means actual physical occupancy of a structure or lot, regardless of

340

intent.

341

Primary use means the primary activity actually conducted in a serious, substantial, and

342

ongoing manner on a lot or in a structure, and for which the lot or structure is actually and

343

primarily occupied and maintained, regardless of intent.

344

Substantially resumed means substantial and continuous resumption of the use as the primary

345

use for a period of at least 60 consecutive days. Activity that does not meet this standard is not

346

sufficient to interrupt a period of discontinuance.

347

Use means activity actually conducted on a lot or in a structure, and for which the lot or

348

structure is actually occupied and maintained, regardless of intent.

349

49.85 Fees

350

Proof of Nonconforming Situation – staff review $200 (similar to letter of zoning compliance)

351

Nonconforming Situation Review – to PC $400 (similar to variance and ADOD) plus public notice

352

fees…NOTE NSR should refer to public notice section.

353
354
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Meeting Agenda of the City and Borough of Juneau
Title 49 Committee of the Planning Commission
Tuesday, October 9, 2018
City Hall Assembly Chambers
5:30 – 7:00 pm
Members Present:
Nathaniel Dye, Michael Levine, Dan Miller, Paul Voelckers, Benjamin Haight
Members Absent:
Carl Green
Staff Present:
Laura Boyce (CDD Planner), Jill Maclean (CDD Director), Jane Mores (CBJ Attorney), Beth McKibben (CDD
Planning Manager), Marjorie Hamburger (CDD Admin)
Public Present:
Marna McGonegal
I.

Call to Order

Meeting called to order at 5:39 pm.
II. Approval of Agenda
The agenda was approved as is.
III. Approval of Minutes
A. September 17, 2018 Draft Minutes
MOTION: by Mr. Voelckers to approve the September 17, 2018 minutes.
The motion passed with no objection.
IV. Agenda Topics
A. AME2018 0009: Proposed amendments to 49.30, Nonconforming Development
Ms. McKibben walked committee members through the memo and said most of the content was to refresh their
memories. It was not new information. The nonconforming section in code is not well written, is difficult to use
or explain, and does not differentiate between different types of nonconforming situations. Repealing and
replacing this section of code is what is proposed, creating processes to evaluate nonconforming uses,
nonconforming lots, nonconforming structures and nonconforming density.
Ms. McKibben said that nonconforming density is a category not previously found in code. The language for this
was borrowed from Portland, Oregon.
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Zoning is a policing power intended to protect public health, safety, and welfare, said Ms. McKibben.
Nonconforming is something that was legal when it was created, built, etc. but a zoning change has now made it
not legal. This is seen most noticeably in the historic areas of Juneau. Lot sizes have become too small and don’t
conform to setback requirements in the zoning areas. Also a property may have more dwelling units than the
new zoning allows and so has become nonconforming in terms of density. Aurora Arms, a condominium
property on Glacier Highway, is one such situation, she said. The city is figuring out how to help them continue
to finance sales of these units, since the current nonconforming code makes this difficult. Another example is a
4-plex in the Valley that under current code could not be rebuilt as is.
The language in the draft ordinance provides a process for a property owner to establish that a given
nonconforming situation was legal when it was created, which if true may allow for development. This places
the burden on the property owner rather than the Community Development Department, said Ms. McKibben.
This is a significant change from any process now in place and it helps appraisers to show that a property is
legally nonconforming.
Ms. McKibben said that another thing created in this new ordinance is a nonconforming situation review
process, to take place in front of the Planning Commission. Nonconforming densities or uses could be
reestablished via this process. She said her favorite example was Amerigas on Mendenhall Loop Road which was
permitted but is located in a residential zone.
Nonconforming situation review is appealable to the Planning Commission to consider changes of use within the
same use category which do not comply with zoning standards or when the director determines that an increase
in off-site impacts can reasonably be anticipated. An example might be an office building in a D1 zone that wants
to become a 4-plex residence.
Ms. Maclean said she wanted to clarify that what was before the committee was not the ordinance but was
draft language. She asked that members look to getting the concepts clear so Law can draft the ordinance. Stick
to policy or concept at this point, she cautioned.
Page 4 of the memo includes the key policies for discussion, said Ms. McKibben. The committee needs to resolve
the definition of “normal maintenance”, and she put some sample language on this page from Anchorage. She
pointed out that this language was different from the committee’s previous conversation, however it allows for
flexibility. She said that the concept about violating setbacks needs to be worked on. Existing code allows
reconstruction on an existing footprint when damaged up to 75%. Is that the right number, she asked the
committee? Would we want to go to 100% to make it easier for a property owner to reconstruct?
Purpose
Mr. Haight asked if the creation of nonconforming lots which occur when roads are reconstructed should be
addressed here or is this situation already incorporated into the concepts? Ms. McKibben said that when a lot
becomes nonconforming by an expansion of a right-of-way then it is a legally nonconforming lot and this
language would apply. New lots that are created via a subdivision are not allowed to be nonconforming.
Ms. Maclean said that if part of a property is lost that will effect setbacks or lot size and make the situation
nonconforming, this might impact density but would be cared for within this ordinance and be legally
nonconforming.
Mr. Dye said that Mr. Miller discussed lots becoming nonconforming with the installation of a new road such as
Glacier Highway or Fritz Cove Road. There was not a process to address this for the Planning Commission. Ms.
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Boyce said that the Department of Transportation gave additional land behind the houses to offset the loss and
there should have been a lot consolidation which did not happen. However now there is language that
addresses this type of situation.
Mr. Dye said that in Fritz Cove some lots are now nonconforming and asked how these are being utilized? Ms.
Maclean said any substandard lot is allowed at to have at least one single family home and Fritz Cove is zoned
D1. Ms. McKibben said that this will be preserved with this concept. She also made a note to clarify with Law
that this ordinance and right-of-way acquisition methods play nicely together.
Mr. Voelckers said he thought paragraph 3 (lines 16-21) was not useful; there was not a specific utility to it.
What are we trying to get at, he asked? Ms. McKibben said it is useful to explain the code to the public and
provide some reference to future planners to understand how to read it and what the intent is. It helps the
public understand why it is the way it is.
Nonconforming Situations
Mr. Voelckers asked if a “situation” is always just a site rather than a building. Ms. McKibben said that a site
could have a nonconforming lot that was too small and could contain a nonconforming structure that did not
meet setbacks as well as a nonconforming use or density. The site could have all of these but each would be
evaluated independently.
Mr. Miller asked if the ordinance was titled “nonconforming situations”. He suggested that Line 24 ought to list
all of the types of situations that could be nonconforming. Line 23 says “contains a nonconforming use” but
these are not listed one after the other. Line 25 does have them all listed but he suggested starting the
paragraph with that sentence. Mr. Voelckers asked if the title is Nonconforming Situations. Ms. McKibben said
she did not know. Ms. Boyce said the working title is Nonconforming Development now. Mr. Voelckers said he
felt the word “situation” worked better for use than “development”. There was more discussion about the
language for the title. Ms. McKibben pointed out that there are other nonconforming situations like signs and
vegetative cover.
Applicability
Mr. Voelckers and Mr. Dye asked if the statement “a nonconforming situation may be changed” (Line 35) meant
by a Planning Commission hearing? Ms. McKibben said that an example might be if a nonconforming propane
store wants to become a childcare facility, a Conditional Use Permit might need to be obtained. Mr. Voelckers
asked if they are not appropriate for the zoning as a propane store, why would there be any action for a
different use. Ms. Maclean said this could also be the same situation as a 4-plex on Star Hill that wants to
become a single family home. Now the property owner just obtains a building permit but this language states
that once a situation becomes conforming, nonconforming rights are lost. The property cannot go backwards.
Mr. Dye asked if once a permit is pulled, the property owner loses it all, not just after 365 days. Ms. McKibben
said yes, there is no clock; once the change is done it is done. Mr. Dye said that it seemed contrary to him that if
someone can cease nonconforming operations but after 200 days decide the new use is not working, they
cannot go back to the original use. Ms. Maclean confirmed that no, at that point the owner has relinquished the
grandfathered rights. On other hand, she said, if the business were to close up shop for up to 365 days, for
example due to personal hardship, but they did not choose to become a different business that was conforming,
this would not be abandoning the rights to remain legally nonconforming. Ms. McKibben said that over time the
city wants things to become conforming if possible.
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Mr. Dye asked what happens if a Conditional Use Review is not approved? Mr. Voelckers asked if when there is
an application for a change of use does that include the nonconforming review? Ms. McKibben said no,
nonconforming review is a new process. If a nonconforming propane store wants to change to a conforming use
a nonconforming review is not needed. Mr. Voelckers asked if during a nonconforming situation review
someone requests greater density and it is approved, does that become a conforming use thereafter? Ms.
McKibben said that if the fundamental status is changed, the density can be a 4-plex into perpetuity. Mr. Dye
asked if for something like the nonconforming propane store, can they apply for a Conditional Use Permit for
something else which is not allowed in that zoning area? Ms. Maclean said that a nonconforming review is to
make a nonconforming situation legally nonconforming. Ms. McKibben said she sensed that the next time this
topic was discussed, she needs to walk the committee through these processes using hypothetical examples to
help explain.
Mr. Miller asked if something is made legally nonconforming and burns down, can it be rebuilt? Ms. McKibben
said yes, if it is rebuilt within 365 days. Mr. Miller asked if there is a nonconforming lot, containing a
nonconforming use, taking place in a nonconforming structure is that legally nonconforming? Ms. McKibben said
that would trigger two processes. The applicant/owner would need to provide information showing that the
situation was legally nonconforming such as a plat created in 1958 when the area was zoned differently. This
would prove that the situation was created legally. Mr. Miller asked if the structure is burnt or abandoned can it
be rebuilt? Yes, if it is determined to be a legally nonconforming structure, said Ms. McKibben. However, she
said, the use happening inside is a different nonconforming situation. Proof would need to be provided to
demonstrate that a business had been operating at the location and evidence such as tax returns could prove
the length of time of the nonconforming use. In other words, there would need to be proof of each
nonconforming situation individually. Mr. Miller asked if the use was abandoned for a year, can it be lost? Yes,
said Ms. McKibben. However the building could remain as a nonconforming structure.
Mr. Voelckers asked if the city has powers separate from the ordinance language so that if a use is deemed to be
a public hazard that use can be removed. The example of propane in a residential zone is close to that type of
situation; should there be a mechanism for this sort of authority, he asked? Ms. McKibben said that some
situations are regulated by other agencies for example an asphalt plant is regulated by DEC, however she was
not sure of the answer. Mr. Voelckers gave an example of the fuel tanks which were located where the SLAM
building is now. He said there was a time when the neighborhood had to be evacuated. He said he felt that this
topic should be explored.
Continued Operation
Mr. Dye wondered where the “hours of operation between 11 pm to 6am” came from in this section. Ms.
McKibben said that this was open for discussion. The concept is that nonconforming uses in residential zones
might need to have limited hours in order to limit impacts on the neighborhood. Mr. Dye wondered how this
might work for a use currently operating in the evening. Ms. McKibben said there was flexibility to change this
language. Mr. Dye asked if noise was the intent because there is already a noise ordinance elsewhere in code.
Ms. McKibben said that it could depend on the use; truck deliveries happening at 5 am might not be appreciated
by the neighbors. Mr. Voelckers said he also found this kind of weird and also the phrase “may not extend” is
imprecise. He felt that this was in need of clarification.
Mr. Levine noted that there is a possibility that creating this time limit might deprive someone of their use. He
felt it was better to phrase it more generally as in “must comport to the neighborhood” because otherwise the
language could run afoul. Mr. Miller proposed the idea that nonconforming uses in places where it is benign
ought to become legal. There might be a situation where the use only operates from 11 – 6 am and is
completely benign. Perhaps the proof is on the owner, he suggested.
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Mr. Dye asked for clarification asking if the city cares about a legally nonconforming status if a review process is
not initiated? Ms. Maclean said typically there is enforcement, especially if there has been a complaint.
Change in Use
Mr. Levine addressed the issue of a use being “allowed by right” and asked why the language should not include
the ability to review it? Mr. Dye asked if this section alluded to the Table of Permissible Uses. Yes, said Ms.
McKibben. Mr. Levine said he thought the ordinance should give the Planning Commission the opportunity for
review. For Lines 58-62, you want them all to receive that determination, asked Ms. McKibben? Mr. Levine said
he thought that if there is an unusual situation or a problem, the language should not surrender the right to
have a conversation. Mr. Voelckers said he thought it appropriate to keep the burden of proof on whoever is
proposing the changes.
Ms. McKibben asked if the committee members felt the review should be done by the director or the Planning
Commission. Should the director review first with the option for an appeal to the Planning Commission or should
all come before the Planning Commission? Ms. Maclean said she was in favor of a first review by the director
and the second level being the Planning Commission or the Board of Adjustment. Mr. Levine said he thought it
should just be the director; he did not see the need to come to the Planning Commission. Ms. McKibben said for
changes of use in the same category, the director would review in order to confirm there would be no increase
in off-site impacts. If such impacts were discovered, then the issue could come before the Planning Commission.
Mr. Voelckers said that Line 60 included an implied “where”.
Change of use in a different category
Ms. McKibben pointed out the new ideas in this section, but Mr. Dye said he did not understand them. Ms.
McKibben gave an example of a nonconforming use – a dog grooming business in the middle of a residential
neighborhood decides to discontinue the business but does not want to become a single family home. The
owner wants the building to be converted to a 4-plex structure. The property owner could be allowed to have
more density than the zoning allows. Mr. Dye asked why. Mr. Voelckers said perhaps this might be a way to talk
the owner out of a greater nuisance; it may be better to add more density than more commercial activity in the
neighborhood. Ms. Maclean said yes. Mr. Levine asked if there was a real-world example of this in Juneau. None
that she was aware of, said Ms. McKibben. One goal is to provide more opportunities for more density. Ms.
Maclean said that when the NOAA lab closed in the D1 zone is Auke Bay, is it reasonable to tell them they can
only have a single family home on the property now that it is not a laboratory? Mr. Miller said he wanted to
think about this idea and see it again next time. It is a powerful thing, he said, for a person in a D1 or D3 zone
who has a nonconforming use to get an opportunity that no one else in the borough gets. He said he was trying
to wrap his head around this type of situation. Mr. Dye said that it brought to his mind the efforts to rezone
Auke Bay. This language seemed contrary to that effort, to him. It felt like a get-out-of-jail-free card, and so he
was struggling with this paragraph. Mr. Levine said he was not adverse to this idea but felt it may need some
limits in terms of increasing density. He suggested that a disincentive might be created so that people would be
unlikely to seek out nonconforming situations to take advantage of. There needs to be some sort of sideboards,
he felt. Ms. McKibben said she might feel comfortable with a nonconforming review including the consideration
of these things.
Expansions
Mr. Dye addressed the phrase “manifestly designed” and asked if there is to be no change to the exterior, does
it matter? He asked if CDD would want to argue with people about this. He suggested putting a period after
“existing building” and leaving it at that. Mr. Levine asked how much concern is there about this? Ms. McKibben
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said the concept is not wanting nonconforming uses to get bigger. Ms. Maclean said that a neighbor might care.
Mr. Levine said he could imagine a situation where someone comes in with a great idea involving their shed but
is not allowed to do it. Mr. Voelckers suggested chopping “manifestly“ to imply junk shed. Ms. McKibben said a
situation of this sort is Gastineau Humane Society, which is a nonconforming use and cannot expand their dog
runs out back of the building. Mr. Levine said he also wanted sideboards here. Mr. Dye asked about the zoning
of the doctor’s office which is next door to Gastineau Humane Society? He said his concern is if the
nonconforming section is too liberal, it might be better to get a rezone. Ms. McKibben said the best fix is having
zoning that works, but over time zoning is how the community changes and becomes the community we want.
When Amerigas was permitted, the valley was undeveloped and so it seemed ok, but the plans were for a
developed residential area. Mr. Dye said that if there is allowance for too much nonconforming in code, this
does not allow the code to fix itself.
Mr. Voelckers said this needed to be clarified, by right or by situational review. Is the committee happy with it
being by right? Situational review is firmer, he said.
Discontinuance
Mr. Dye asked why a year was selected as the amount of time. Isn’t the burden of proof on the applicant to
convince the city that the nonconforming use should be continued? What if they work 1 day out of a year just to
keep this open, he asked? Mr. Miller suggested if the use ceases operation for 365 days, the use can be
discontinued but the last sentence says the review must take place within 3 years. He said he did not understand
how someone could lose their use in a year but come back in 3 years for review. Does this mean they can get it
back? Ms. McKibben said yes. Mr. Miller said the reason to have the 3 years is to allow someone to get back on
their feet if they need to close for a year due to illness or something. Mr. Levine said it made sense to him but
that he did not like uncertainty with the dates and does not want to fight with the director about that. A better
way could be to say the right can be preserved by notice within 365 days instead of arbitrary deadlines, he said.
Ms. Maclean asked how people will know that. Mr. Levine asked what the importance was of 3 years, if the
business plans to resume when the owner gets back to town. Ms. McKibben said the only nonconforming uses
are those that can show they are legally nonconforming but she is not sure that language is in there. In Homer
there was a situation where operations ceased for period of time and a complaint was filed when the business
reopened. Time was spent to showing it was not closed for 365 days. So, she looks at this as if the
nonconforming uses ceases and then neighbors complain, there would be a need to explain that the owners can
apply for the use to be reestablished. Ms. McKibben said she did not know how this works in practice in other
communities but this draft ordinance asks for documentation in order to move on to review. Mr. Miller said the
concern remains that people likely won’t know this option. A year later when they start back up they might
come up against new neighbors who were not aware of a business operating next door. Had the business
owners known about the 365-day drop dead deal, they might have made a different decision. Mr. Voelckers said
he thinks this section is well written and is close, philosophically. After a year of non-use the owner does not
have the right to continue but there is a reasonable comfort zone to reclaim it by making their case.
Accidental destruction
Mr. Voelckers asked why do we care if the destruction happened by fire or arson or whatever. If there is a need
to rebuild why differentiate? Ms. McKibben said we care if something happens which is unintentional. In that
case we want them to be able to rebuild. However intentional destruction is different. The list is not intended to
be exhaustive. Mr. Voelckers said he did not feel the need to list the causes if the dividing knife blade is
unintentional or intentional. Mr. Miller said he did not agree with Mr. Voelckers; some people might not realize
what they are looking at in their building, such as rot. He described a job he did where the bottom row of siding
was buckling and it turned out that when the crawl space was insulated, the contractor used bad materials and
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an incorrect method so all the moisture from the dirt had condensed in the rim joints for 2 years resulting in lots
of rot. There was no way to prove intention when the owner hired people to insulate her basement.
Mr. Levine has a comment about the two different categories. It seemed clear to him the situations where the
city would not want to allow the owner to rebuild, like in the case of arson, but others seemed to him more
difficult to pinpoint. It might help if the default is if it can’t be proven to be intentional, then it was not. Ms.
McKibben pointed out that this language is for nonconforming use but later in the document there is language
that fits. Mr. Levine said that someone has to determine the status – intentional or maybe it could be ordinary
lax care of a house resulting in significant damage. Mr. Levine said he was in favor of not letting people rebuild if
they have not been taking care of their house at all. Mr. Dye asked what happens when a property changes
hands and the previous owner was the culprit. Mr. Levine said a buyer would need to figure out the condition of
a building before buying.
Mr. Miller pointed out that the percentage of 75% keeps coming up. He said he thought this was too low a
number because people can’t rebuild at that percentage. Ms. Maclean said there were important distinctions to
point out. This is section about uses and so 75 % is appropriate here, she said. Ms. McKibben said that in the
example of the propane store if a fire destroyed 50% of the store, under this section the owner could rebuild
and continue this nonconforming use. Ms. Maclean said that nonconforming uses are the things the city really
wants to make conforming. It is not so much the size of a lot that is egregious to neighbors, rather uses are. If it
costs more than 75% to reconstruct for a nonconforming use, it might be better to relocate the nonconforming
use to an appropriate zoning area. Mr. Levine asked if the whole thing blows up and leaves an empty property,
does this mean the owner cannot rebuild the business there. Yes, said Ms. Maclean. Mr. Dye said the owner
could get a density bonus and rebuild apartments instead, but he has heartache about this thinking that due to a
catastrophic incident an owner would not be able to rebuild his/her livelihood. Mr. Haight suggested moving on
saying it might make more sense as the discussion plays through the other categories. Mr. Levine said 75%
makes less sense; he felt there was a cost inequality. Ms. McKibben said that 50% is common, and she has not
seen more than 75%. Mr. Levine said it was worthwhile to think about the cost of making the site useful for
other purposes.
Nonconforming residential densities
Ms. McKibben said this was a brand-new concept and a new nonconforming situation. An example is a 4-plex in
a D5 zone that could be reconstructed even though the current zoning only allows for a duplex; even if the
structure was vacant for 5 years the nonconforming density would not be lost. Mr. Dye asked why
nonconforming density should run with the land. Ms. Maclean said the city created quite a few nonconforming
situations through applied zoning which might not have been appropriate. Valley zoning placed downtown does
not work. Aurora Arms was a conforming density when it was built but after valley zoning was in place it became
nonconforming. To add to that, housing is needed so this is an easy way to keep housing in a neighborhood
without getting complaints about the density. Mr. Dye asked why, if Aurora Arms were to be abandoned for a
number of years, can the property resume that density later? Nonconforming density runs with the land, said
Ms. Maclean. If a property owner can prove that the land once had a higher density, they can reclaim that
density, but if it becomes conforming, then they cannot go back to nonconforming. The current situation is that
many places cannot get mortgages and can’t sell or rebuild which is why there is this attempt to address these
situations. There are little to no complaints about residential uses, she said. Mr. Levine said that there was an
inconsistency between lines 99 and 108. This is the section that needs a guarantee that the property owner can
rebuild, he said.
Ms. Maclean said that a property such as Aurora Arms could come in the day after the adoption of this
ordinance and apply for a nonconforming review. Mr. Levine said that made sense but was not what he read
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here. He said he likes the concept but it is not understood via the language in this section. Ms. McKibben said
she assumed tighter lending practices have caused trouble but the APA service has not heard about this problem
which indicates it might not be a national lending challenge. She is interested to hear about Portland’s practice.
Mr. Levine said that the situation had more to do with words in the code rather than interpretation and practice,
so the words need to be totally clear in order to assist people who are trying to get financing. Ms. McKibben said
that the nonconforming code is pretty generous, so it is interesting that this problem exists. Ms. Maclean said
that the number of 75% is a trigger on mortgages; people don’t have the absolute assurance that they can
rebuild. Mr. Dye asked why nonconforming density is not sunseted? How does this help? Lending practices are
about rebuilding in the event of a catastrophic and have nothing to do with keeping density in perpetuity. Why is
nonconforming use valued differently than nonconforming density? Why limit the code in shaping the future, he
asked?
Ms. Maclean said that the reason may be the need for housing and zoning that does not fit the area or has been
misapplied like downtown. Some locations have not been up-zoned even if sewer/water has been extended. The
Comprehensive Plan has not caught up. Mr. Miller said that fixing this is not shaping future; it is fixing the past
and trying to make it all legal because it once was. He said that he likes the density part of it but he was
confused about lines 111-117 where it says more than 1 dwelling unit, but line 118 says one dwelling unit then
returns to the 75% figure. He said he thinks that ought to go away. If a building is destroyed by fire, lending
institutions need to know the structure can be rebuilt. In 2009, it cost 115% of appraised value to build a new
home, after the 2008 crash. He felt that the percentage in this section should be deleted. Ms. McKibben said this
only applies to buildings in WI and I zoning. All other zones get at least a single family home, she said. Ms.
Maclean said if a single family home in an Industrial district burns down, this is the only time it applies because
the city wants to transition away from residential uses in an industrial zone. Mr. Miller asked why can’t an owner
rebuild a family house? Mr. Levine asked what does it matter about the costs? The language says an owner can
only rebuild if more than 75% of the cost to rebuild? If the city wants to make it more difficult to rebuild a family
home, there should be reasons listed, like to save WI zones for other uses. He said he felt the language included
the wrong criterion. He said he was inclined to go the other way and say if a cabin in WI burns down, that is too
bad but now the owner must use that parcel for something else. He felt this was a better way to achieve the
zoning aims, rather than the 75% figure; it would be more direct. Maybe the issue is more about harmony in a
location, rather than cost.
Mr. Miller commented that he did not understand until just now that the only zones not conforming are WI and
I, and he has been on the Planning Commission for 11 years. This indicated to him that the language is not clear.
If the language states that it applies only to WI or I where residential uses are not allowed, that takes the
ambiguity out. Ms. Maclean said that this might be true for today at least, but it could change.
Mr. Levine asked why on line 105 is it stating just that one way something can be illegal when there are more
ways to be illegal? Ms. McKibben said maybe it was not self-evident when she was writing it and suggested this
be crossed out.
Mr. Levine suggested including “damaged by owner”, because it could be damaged by someone else.
Mr. Miller said he liked the way lines 132-135 were written, but on page 4 he wanted to use similar language as
on page 5.
Nonconforming structures
Ms. McKibben said that a lot of this section is already in current code.
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One concept not in here, said Ms. McKibben, is nonconforming structures with residential uses and allowing
them to be reconstructed on the existing footprint. She asked the committee members what they wanted to do
about that. Mr. Miller said yes, these should be allowed. In Anchorage, he said, there is flat land everywhere and
in Portland too but here we need to make every piece of buildable land count. Ms. McKibben said this would not
allow encroachments into ROWs and adjacent property, and she will work on incorporating that language. Mr.
Dye said he sees references to other code sections and was concerned about that if those other sections change.
Mr. Levine said he wanted to incentivize creating more conformance on a lot.
Mr. Miller asked where the maintenance discussion comes in. Ms. McKibben said it is in here somewhere, and
this was talked about quite a bit before.
Mr. Miller said that the non-bearing part needs more definition. Ten percent is normal maintenance. Mr. Dye
asked about the purpose of defining “maintenance”. Ms. McKibben said there is a distinction between
maintenance and reconstruction. Ms. Maclean said an example is an historic building where all but one wall is
demolished but the project is labeled “maintenance” when, in fact, it was demolition. Having a definition of
normal is useful. Ms. McKibben said more work is needed in this section.
Nonconforming lots and lot fragments
Ms. McKibben said that any nonconforming lot can have a single family home. There are situations of two
nonconforming lots under the same ownership existing side-by-side, but one home is vacant and so this is
treated as one property. The proposed language provides some options, lines 171-184. If there is a house on one
lot with a vacant lot next to it, together they become conforming or almost so and shall be treated as one lot.
The language says that in order to be treated as separate lots, the owner would have to go through the director
process. Mr. Levine said he lived on exactly this situation in the Casey Shattuck neighborhood; he had a giant lot
in the middle of the flats. He did not think this criteria should have been used to determine if he could put a
second house on his front lawn since having two dwellings on these parcels would be in harmony with the
neighborhood. Why put these criteria here, he asked? He said he was not adverse to the director process but
thought these were not the right conditions, especially when the city wants to incentivize housing, especially
small, affordable housing.
Ms. McKibben said if an owner wanted to build separate detached garage they would be asked to consolidate
the lots or make the garage be attached to the house. Mr. Miller said he felt the potential should not be taken
away. Mr. Levine said his vote was to allow this with director approval and other conditions like neighborhood
harmony. Ms. Maclean said the idea is striving to get to conformity and so unless someone can prove there is
intention to keeping the lots separate, the lots should be combined to be conforming. Mr. Dye said that if the
argument is that density should remain in perpetuity, slap it right on here. Ms. Maclean said this has to do with
property tax. Mr. Dye asked what this has to do with Title 49 or density. Mr. Miller said that in Mr. Levine’s
situation, he knew the potential for building a second structure which could be money in the bank to sell later. If
a platted as a separate lot, he shouldn’t have to prove that. Mr. Levine pointed out that he should not be able to
build a nonconforming house on the second lot; he should meet legal setbacks even if it is a legally
nonconforming lot. Ms. McKibben said that under current code, he could build a second house on that lot, but
how would an appraiser give it second tax ID number? This language provides a process so an owner can have
the choice to consolidate or keep as two separate lots and go through a process to establish the intent to keep
as two separate. Mr. Levine said that this only comes up when the owner wants to sell and separate them. Mr.
Miller said if I own 3 lots, who cares if there is one tax bill or 3? I can sell at any time I want, he said. These are
platted lots, and I cannot be prevented from selling. Mr. Levine said if an addition to the house were to be built,
the owner would have had to consolidate to conform.
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Ms. McKibben asked if the committee wanted to go through the conceptual language again or see a draft
ordinance. Mr. Dye said he needed to go through the remaining section and understand about percentages of
the cost of rebuilding, so he wanted to see it again. Mr. Levine and Mr. Miller agreed.
B. Alternative Residential Subdivision (ARS)
Ms. Maclean reminded the commissioners that it was left to staff to work on the language in this ordinance, but
a minimum was never set. It cannot be zero. She said she proposed 25% of the setback. Mr. Miller asked if the
minimum should be 5 feet. Ms. Maclean said the base starting point is the underlying zoning but asked what
should be the absolute minimum? Mr. Dye said he liked the idea of 25% of street side setback on all sides. Ms.
Maclean said that might be more than the underlying zoning setback in some areas, but 25% across all works.
Mr. Miller asked if all four sides could be different minimums. Yes, said Ms. Maclean. This might not be
approved, but that would be the absolute minimum. Mr. Levine asked if 2 feet should be a minimum? Ms.
Maclean said she did not think it should be zero. Mr. Dye said he did not care.
V. Next Meeting


Monday, October 15, 2018, 12:00 – 1:30 pm, Urban Agriculture

VI) Adjournment
The meeting adjourned at 8:03 pm.
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October 5, 2018
Memorandum
To:

Title 49 Subcommittee

From: Beth McKibben, AICP, Planning Manager
RE:

AME2018 0009 Proposed amendments to 49.30 – Nonconforming Development

Attachments:
A – Proposed Language
B – Title 49 Minutes – 07/19/17, 08/16/17, 09/20/17, 10/11/17
C – June 21, 2017, Memorandum to Planning Commission and attachment - American Planning Association
Planning Advisory Service Quick Notes
Introduction
The Planning Commission referred the consideration of amendments to CBJ 49.30, Nonconforming
Development, to the Title 49 Committee. The Title 49 Committee reviewed and considered a complete
revision to CBJ 49.30. The Committee discussed the proposed amendments at four meetings in 2017 (see
Attachment B).
Staff previously identified this section of code as needing revisions to provide clarity. More critically,
prospective buyers have been encountering challenges in financing non-conforming developments that
previously have been financed, which has raised the level of urgency to improve this chapter.
Discussion
The existing purpose of the non-conforming section of code is to provide standards for the continued use
of property made non-conforming by adoption of revisions to Title 49. Four categories of nonconformity
are identified in 49.80.120, Definitions:
Nonconforming lot means a lot, the area, dimensions or location of which was lawful prior to the
adoption, revision, or amendment of this Code, but which fails by reason of such adoption, revision or
amendment to conform to present requirements.
Nonconforming structure means a structure, the size, dimensions or location of which was lawful prior
to the adoption, revision, or amendment of this Code, but which fails by reason of such adoption,
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revision, or amendment, to conform to present requirements.
Nonconforming use means a use or activity which was lawful prior to the adoption, revision or
amendment of a zoning ordinance, but which fails, by reason of such adoption, revision or
amendment, to conform to the present requirements of the zoning district.
Nonconforming situation means a nonconforming lot, use or structure, or any combination thereof.
Zoning nonconformities are existing uses, structures, or lots that were legally established prior to a change
in zoning provisions, which do not comply with new ordinance standards. As communities revise land use
policies and zoning regulations, they are faced with questions regarding the continued use, replacement,
or expansion of such nonconformities. How we answer these questions will affect acceptance of new
zoning standards and whether local land use objectives can be fully realized.
Communities implement land use plans using a variety of strategies including regulations, public
investment, education, and incentives. Zoning is one of the regulatory tools available. Zoning is a valid use
of police power intended to protect public health, safety, and welfare. Specific reasons for zoning include:


Ensuring that new development and redevelopment are located according to the community plan;



Matching development to the environmental limitations of the landscape;



Promoting quality development to maintain property values and the quality of life by stabilizing the
character of neighborhoods and business districts;



Controlling densities to avoid overcrowding while developing housing and promoting land
conservation;



Providing predictability for property owners and efficiency related to demands for public services and
facilities; and



Moving traffic safely and efficiently based on road standards and layout.

The Alaska Constitution and Alaska State Statutes provide maximum jurisdiction to municipalities to adopt
and implement planning and zoning powers to protect public health, safety, and general welfare. The use
of zoning police power must be reasonable and fair.
With this background in mind, CBJ 49.30 is sorely in need of revision. The various non-conforming
situations are blended into single paragraphs and the reconstruction section is poorly written, which
makes it challenging to understand. Staff proposed a complete rewrite of the chapter rather than
attempting to edit the existing code.
Zoning ordinances vary considerably in how they treat nonconformities. There are four general options:
•

Phase them out over time;

•

Maintain the status quo;

•

Allow limited modification and expansion;

•

Change zoning standards to make certain uses, structures or lots conforming.
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The American Planning Association Planning Advisory Service Quick Notes attached to the June 21, 2017,
memorandum to the Planning Commission discusses the management of nonconformities (Attachment C).
The article suggests, and staff agrees, that not all nonconformities are the same. Some nonconformities
are benign while some have significant detrimental effects. In some instances, continuance or expansion of
a benign nonconformity may not threaten public health or safety, may have little impact on the long term
land use objectives, and may even be preferable to the alternative of disinvestment. For this reason, it
makes sense for communities to treat benign nonconformities differently than those likely to have
significant detrimental effects. Staff recommends an approach that mixes the phasing out of detrimental
nonconformities and recommends maintaining the status quo or allowing limited modification and
expansion to benign nonconformities. Additionally, over time and separate from this project, the
Commission and staff will work to review and revise zoning standards and will continue to consider the
impacts of those proposed changes on various nonconforming situations. The downtown zoning project
mandated by the adoption of the ADOD is a step in this direction.
The proposed language provides a process for a property owner to establish that a given nonconforming
situation was legal when it was created, which if true may allow for development. This places the burden
on the property owner rather than the Community Development Department, which is fair and consistent
with the burden for other permits. The Director would then make a nonconforming determination, and
that decision could be appealable to the Commission. The process is spelled out in the proposed language
(see p. 9, line 230 in Attachment A). By allowing the Director to approve proof of nonconforming status,
time will be saved by applicants, the Commission, and staff. The proposed language also includes a
process called “a nonconforming situation review”, which is undertaken by the Planning Commission and
explained below.
The proposed language provides for this nonconforming situation review for the following:


As an alternative to an appeal of a director’s decision on a “proof of nonconforming status”;



An alternative to staff review of a “proof of non-conforming status” when non-standard proof is
provided by the applicant. The code contains a list of standard proof.



For changes of use within the same use category that do not comply with associated district-specific,
dimensional, and development and design standards such as setbacks, parking, landscaping, etc., or
the Director determines that an increase in off-site impacts can reasonably be anticipated;



A change to a use in a different use category which is prohibited by the underlying zoning district;



In RR, D1, D3, D5, D10, D15 and D18 zones, a change from a nonconforming, nonresidential use to an
allowed residential use that exceeds the allowed density;



Re-establishment of a nonconforming use that has been discontinued for 365 days.

The proposed amendment would repeal and replace all of 49.30.
The proposed language clarifies the following non-conforming situations:


Nonconforming uses,



Nonconforming residential densities,



Nonconforming structure,
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Nonconforming parking.
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Nonconforming signs are addressed in 49.45. Staff proposes to address signs when that section of Title 49
is amended.
Key Policies for Discussion
Normal maintenance and repair of nonconforming situations is allowed. The Title 49 Committee discussed
this concept and agreed that it should be allowed. Staff recommends defining what constitutes “normal
maintenance and repair”.
Example language from Anchorage: …ordinary repairs, or on repair or replacement of nonbearing
walls, fixtures, wiring or plumbing, to an extent not exceeding ten percent of the current
replacement cost of the nonconforming structure or nonconforming portion of the structure as
the case may be. Nothing in this chapter shall be deemed to prevent the strengthening or
restoring to a safe condition of any building or part thereof declared to be unsafe by any official
charged with protecting the public safety, upon order of such official.
The proposed language requires nonconforming lots in common ownership to be treated as one lot and
provides a process for the Director to allow the nonconforming lots to be used as separate lots. This
concept provides the flexibility for property owners to use the lots as separate lots but in most cases
requires the lots to be treated as one.
A concept proposed by the Title 49 Committee would allow a building that is violating a setback (i.e. a
nonconforming structure) the ability to expand up to the existing nonconforming location. Staff
recommends against the proposed language to preserve the legality of setbacks and to avoid fairness
problems. While staff recognizes the desire to allow nonconforming structures the ability to expand, such
an expansion should only be allowed where it complies with the setbacks. In this way, the legality of the
setbacks is maintained and owners of conforming structures are not penalized because they would not be
allowed to encroach into a setback. Additionally, older areas where there may be a higher percentage of
nonconforming structures currently have the option to apply for relief under the Alternative Development
Overlay Districts. The upcoming area plans may identify zoning revisions in areas where zoning is not seen
to fit the character of the existing neighborhoods, and these revisions may also provide relief for property
owners.
The existing code allows for residential uses in nonconforming structures to be reconstructed on the
existing footprint (except for encroachments into public ROW and adjacent properties) when damaged
(75%) by means beyond the control of the owner. This percent includes the cost of the replacement of the
entire structure, exclusive of foundations, using new materials, and is determined by the Building Official.
Staff recommends this remain available and that the Committee consider, for residential structures only,
allowing for reconstruction when repair cost is up to 100 percent of the cost of the replacement of the
entire structure, exclusive of foundations, using new materials.
The proposed language allows for a nonconforming use to be re-established within 365 days of being
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destroyed or ceasing operation. The proposed language also allows for a nonconforming use to be reestablished after 365 days through a nonconforming situation review. However, the re-establishment of a
nonconforming use through the nonconforming situation review must take place within 3 years of the use
no longer being in operation. This assures that a nonconforming use cannot retain the opportunity to reestablish the use in perpetuity, thus allowing for the integration of the current and future zoning, while still
maintaining some flexibility within the code.
The proposed language provides that nonconforming densities will not be enlarged, altered, or
reconstructed until proof of a nonconforming situation is established. Additionally, density cannot not be
increased from the density established through the proof of the nonconforming situation, except in
accordance with Title 49. Nonconforming residential densities can be reconstructed to the density
determined through the proof of nonconforming review. This is intended to specifically retain the
residential character of the residential zoning districts, while supporting the need for housing in Juneau.
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1
2

Purpose

3

When a zoning ordinance or other land use regulation is adopted or amended, or when the

4

zoning district designation applicable to a lot changes, then as a result a previously lawful lot,

5

structure, density or use may no longer be allowed. Such previously lawful use, density,

6

structure or lot shall be considered a nonconforming use, density, structure or use. Such

7

nonconformities may continue, subject to the requirements of this chapter and any other

8

provisions of this Code that expressly apply to nonconforming lots, structures, density or uses.

9

This chapter provides methods to determine whether situations have legal nonconforming

10

status. This is based on whether they were allowed when established, and if they have been

11

maintained over time. This chapter also provides a method to review and limit nonconforming

12

situations when changes to those situations are proposed. The intent is to protect the character

13

of the area by reducing the negative or undesired impacts from nonconforming situations. The

14

regulations ensure that the uses and development may continue and that the zoning

15

regulations will not cause unnecessary burdens to property impacted by the zoning change.

16

Nonconforming situations that have a lesser impact on the immediate area have fewer

17

restrictions than those with greater impacts. Nonconforming nonresidential uses in residential

18

zones are treated more strictly than those in commercial or industrial zones to protect the

19

livability and character of residential neighborhoods. In contrast, nonconforming residential

20

developments in residential zones are treated less strictly because they do not represent a

21

major disruption to the neighborhood and they provide needed housing opportunities.

22

Nonconforming Situations

23

A specific site may be nonconforming because it contains a nonconforming use, a, an allowed

24

residential use that exceeds the allowed density, nonconforming structure, nonconforming lot,

25

or a combination of these. Nonconforming uses, nonconforming residential densities,

26

nonconforming structures and nonconforming lots are defined in Chapter 49.80, Definitions.

27

Applicability
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28

The nonconforming situation regulations apply only to those nonconforming situations which

29

were allowed when the situation was established or which were approved through a land use

30

review. Additionally, they must have been maintained over time. These situations have legal

31

nonconforming status. Nonconforming situations which were not allowed when established or

32

have not been maintained over time have no legal right to continue and must be removed.

33

Ownership. The status of a nonconforming situation is not affected by changes in ownership.

34
35

Change to a conforming situation. A nonconforming situation may be changed to a conforming

36

situation by right. Once a conforming situation occupies the site, the nonconforming rights are

37

lost and a nonconforming situation may not be re-established.

38
39

Change to conditional use. A nonconforming use may change to a conditional use if approved

40

through a conditional use review. Once an approved conditional use occupies the site, the

41

nonconforming rights are lost and a nonconforming use may not be re-established.

42
43

Maintenance. Normal maintenance and repair of nonconforming situations is allowed.

44
45

Nonconforming Uses

46
47

Continued operation. Nonconforming uses may continue to operate. Changes in operations,

48

such as changes in ownership, hours of operation and the addition or subtraction of permissible

49

accessory uses, are allowed. Nonconforming uses in residential zones may not extend their

50

hours of operation into the period between 11pm to 6am.

51
52

Change of use in the same use category. A change to a different use in the same use category,

53

such as a change from one type of Sales and Rental Goods, Merchandise or Equipment use to

54

another type of Sales and Rental Goods, Merchandise or Equipment use, is allowed by right,

55

provided that the use complies with associated district-specific, dimensional, and development

56

and design standards such as setbacks, parking, landscaping, etc.
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57
58

For changes of use within the same use category, which do not comply with associated district-

59

specific, dimensional, and development and design standards such as setbacks, parking,

60

landscaping, etc. or the director determines that an increase in off-site impacts can reasonably

61

be anticipated, the change may be allowed through a nonconforming situation review.

62
63

Change of use in a different category. A change to a use in a different use category which is

64

prohibited by the base zone may be allowed through a nonconforming situation review. In RR,

65

D1, D3, D5, D10, D15 and D18 zones, a change from a nonconforming nonresidential use to an

66

allowed residential use that exceeds the allowed density may be allowed through a

67

nonconforming situation review.

68
69

Expansions. A use made nonconforming due to a change in the zone or zoning regulations may

70

be expanded throughout any portion of the existing building manifestly designed or arranged to

71

accommodate such use. A nonconforming use may not be expanded to other buildings or to

72

land outside the original building.

Comment [BM1]: An example of this is a
conversion of a store in a D5 zone to an office in D5
–both nonconforming.

Comment [BM2]: An example of this is
conversion of a storefront in a D5 zone
(nonconforming use) to a triplex (allowed use,
nonconforming residential density).

73
74

Loss of nonconforming use status.

75
76

Discontinuance. If a nonconforming use ceases operations for 365 consecutive days, even if

77

the structure or materials related to the use remain, the use has been discontinued. A

78

nonconforming use that has been discontinued for more than 365 continuous days may request

79

re-establishment through a nonconforming situation review. The non-conforming situation

80

review must take place within 3 years of the discontinuation of the non-conforming use.

81
82

Accidental destruction. When a nonconforming use is damaged by fire or other causes beyond

83

the control of the owner, the re-establishment of the nonconforming use is prohibited if the

84

repair cost of the structure is more than 75 percent of the cost of the replacement of the entire
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85

building, exclusive of foundations, using new materials. The extent of building damage shall be

86

determined by the building official.

87
88

Intentional destruction. When a structure containing a nonconforming use is intentionally

89

damaged by fire or other causes within the control of the owner, the reestablishment of the

90

nonconforming use is prohibited.

91
92

Nonconforming Residential Densities

93
94

Changes to dwellings.

95

Generally. Existing dwelling units may continue, may be removed or enlarged, and amenities

96

may be added to the site provided that existing dimensional requirements such as setbacks and

97

lot coverage are met.

98
99

Sites that exceed the maximum residential density standard. On sites that exceed the

100

maximum residential density standards, reconstruction of the non-conforming dwelling units

101

may be approved through a nonconforming situation review.

102
103

Nonconforming densities may not be increased, altered or reconstructed until proof of a

104

nonconforming situation is established.

105

No increase in the number of units from that established through the nonconforming situation

106

review is allowed.

107

Discontinuance and damage.

108

Building unoccupied but standing. Nonconforming residential density rights continue even

109

when a building has been unoccupied for any length of time.

110

Accidental damage or destruction.
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111

More than one dwelling unit. When there is more than one dwelling unit on a site, and when

112

the site is nonconforming for residential density, the following applies if a structure containing

113

dwelling units is damaged or destroyed by fire or other causes beyond the control of the owner:

114

If the structure is substantially complete within 3 years, nonconforming residential

115
116

density rights are maintained;
If the structure is not substantially complete within 3 years, the nonconforming

117

residential density rights are lost, and the site is considered vacant;

118

One dwelling unit. When there is only one dwelling unit on a site, and when the site is

119

nonconforming for residential density, the following applies if the structure containing the

120

dwelling unit is damaged or destroyed by fire or other causes beyond the control of the owner:

121

If the repair cost is more than 75, percent of the cost of the replacement of the entire

122

structure, exclusive of foundations, using new materials, nonconforming residential density

123

rights are maintained and the structure may be rebuilt within 3 years if it complies with the

124

existing associated district-specific, dimensional, and development and design standards such

125

as setbacks, parking, landscaping, etc. (except for density) that would apply to new

126

development on the site. The extent of building damage shall be determined by the building

127

official. If the structure is not rebuilt within 3 years, the nonconforming residential density

128

rights are lost, and the site is considered vacant.

129

Nonconforming densities may not be enlarged, altered or reconstructed until proof of

130

nonconforming situation is established. Density shall not be increased from that established

131

through the proof of a nonconforming situation, except in accordance with this title.

132

Intentional damage, destruction or demolition. When a structure that is nonconforming for

133

residential density is intentionally damaged, destroyed or demolished by fire or other causes

134

within the control of the owner, the nonconforming residential density rights are lost, and the

135

new development must meet all development standards for the site.

136

Nonconforming structures
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137
138

Nonconforming structures. A nonconforming structure may be continued so long as it remains

139

otherwise lawful, subject to the following provisions:

140
141
142
143
144

A nonconforming structure may be enlarged or altered, but only if it does not increase
its nonconformity.
A nonconforming structure may add additional stories in accordance with
49.25.430(4)(M).
If a nonconforming structure is moved for any reason for any distance whatsoever it

145

shall thereafter conform to the code provisions applicable in the zone in which it is located after

146

it is moved;

147

If a nonconforming structure or nonconforming portion of a structure is damaged by any

148

means to an extent of more than 75 percent of its replacement cost at time of the damage, it

149

shall not be reconstructed except in conformity with the provisions of this code. The extent of

150

building damage shall be determined by the building official. This does not preclude the

151

reestablishment of nonconforming residential density as allowed by 49.XX.XXX.

152

If at any time a nonconforming structure is abandoned or brought into conformity with

153

this title, the structure shall thereafter conform to all the regulations of the zone in which it is

154

located.

155
156
157
158
159
160

Tenant improvements or renovations within an existing structure shall not be
considered an enlargement or an alteration as described in subsection XX above.
This subsection shall not be construed to allow the expansion of a nonconforming
density or use of structure, which is governed by sections XXXX.
A nonconforming structure may not be enlarged, altered or reconstructed until proof of
nonconforming situation is established.

161
162

Nonconforming Lots and Lot Fragments

163

A lot rendered substandard in size by the adoption of this title may nonetheless be used

164

provided if all of the following can be met:
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165
166
167
168
169

The use does not have a minimum lot size greater than the minimum lot size required
by the underlying zoning district;
Any associated district-specific, dimensional, and development and design standards
such as setbacks, parking, landscaping, etc. are met; and
The lot is accepted as legally nonconforming.

170
171

When a nonconforming lot or lot fragment contains a dwelling unit that is damaged or

172

destroyed for any reason other than fire or other catastrophe beyond the owner’s control the

173

structure may be rebuilt to the same footprint on the original location with the exception of

174

encroachments into public rights-of-way or adjacent property.

175
176

Undeveloped nonconforming lots that adjoin and have continuous frontage with one or more

177

undeveloped lots under the same ownership shall be treated as a single lot for zoning purposes

178

in order to minimize nonconformities with the dimensional requirements. Nonconforming,

179

adjacent lots in common ownership may be treated as separate lots for zoning purposes if the

180

Director finds that the owner of said lots has demonstrated the intent to maintain the lots as

181

separate. The Director shall rely on the following factors:

182

a. The existence and maintenance of walls or fences along the original lot lines;

183

b. The lots are separately assessed for tax purposes;

184

c. The placement of structures on the various lots.

185
186

The manner in which the lots were acquired or the fact that the lots were separately described

187

on a deed shall not be considered.

188
189

Nonconforming parking. A building may be replaced or reconstructed under this subsection

190

with the same number of off-street parking spaces as were provided for the original building.

191

Any use that had non-conforming parking and later became more conforming may not revert to

192

the original, lesser, non-conforming parking. Such uses may apply for a parking waiver in

193

accordance with 49.40.210(d) Exceptions (6) Parking Waivers.
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194
195

Nonconforming signs. 49.45.400

196
197

Proof of nonconforming situation

198
199

Purpose. This review will determine if a use or site has legal nonconforming situation rights. In

200

addition, it will determine what the current legal use is, based on the use categories in Chapter

201

49.XX.XXX. It is the responsibility of the owner to produce evidence proving the nonconforming

202

situation was allowed when established and has been continuously maintained or used over

203

time.

204
205

Upon presentation of such proof the Director may formally approve each nonconforming

206

situation. If approved, the Director shall issue a written decision that includes a complete

207

description of each approved nonconforming situation.

208

No permit may be issued under 49.15 for any activity on a lot prior to Director approval of each

209

nonconforming situation existing on the lot.

210

Standard evidence that the situation was allowed when established includes:

211

1. Building, land use, or development permits;

212

2. Zoning codes or maps;

213

3. Recorded plats;

214

4. Sanborn Maps.

215
216

Situation maintained over time. Standard evidence that the use has been maintained over

217

time includes but is not limited to:

218

1. Utility bills;

219

2. Income tax records;

220

3. Business licenses;

221

4. Listings in telephone (record? books?), business;
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222

5. Advertisements in dated publications;

223

6. Building, land use, or development permits;

224

7. Insurance policies;

225

8. Leases;

226

9. Dated aerial photos;

227

10. Insurance maps that identify use or development, such as the Sanborn Maps; or

228

11. Land use and development inventories prepared by a government agency.

229
230

Nonconforming Situation Review

231

Purpose. A nonconforming situation review provides an opportunity for the Board of

232

Adjustment to consider nonconforming uses changes of use within the same use category,

233

which do not comply with associated district-specific, dimensional, and development and

234

design standards such as setbacks, parking, landscaping, etc. or the director determines that an

235

increase in off-site impacts can reasonably be anticipated, the change may be allowed through

236

a nonconforming situation review.

237
238

Applicability. A change to a use in a different use category which is prohibited by the base

239

zone may be allowed through a nonconforming situation review. In RR, D1, D3, D5, D10, D15

240

and D18 zones, a change from a nonconforming nonresidential use to an allowed residential

241

use that exceeds the allowed density may be allowed through a nonconforming situation

242

review. On sites that exceed the maximum residential density standards, reconstruction of the

243

non-conforming dwelling units may be approved through a nonconforming situation review

244

when an applicant does not provide standard evidence for a Proof of Nonconforming Situation

245

or when the Director does not find the evidence to be satisfactory.

Comment [BM3]: An example of this is
conversion of a storefront in a D5 zone
(nonconforming use) to a triplex (allowed use,
nonconforming residential density).

246
247

Procedure. A nonconforming situation review is processed……. Refer to public notice section –

248

red sign, newspaper, mailing to property owners…
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249

Approval criteria. The request will be approved if the Planning Commission finds that the

250

applicant has shown that all of the following approval criteria are met:

251

With mitigation measures, there will be no net increase in overall detrimental impacts (over the

252

impacts of the last legal use or development) on the surrounding area taking into account

253

factors such as:

254

a. The hours of operation;

255

b. Vehicle trips to the site and impact on surrounding on-street parking;

256

c. Noise, vibration, dust, odor, fumes, glare, and smoke;

257

d. Screening, public safety, neighborhood harmony;

258

e. The amount, location, and nature of any outside displays, storage, or

259

activities.

260

If the nonconforming use is in a D1, D3, D5, D10, D15 or D18 zone, and if any changes are

261

proposed to the site, the appearance of the new use or development will not lessen the

262

residential character of the area. This is based on taking into account factors such as:

263

a. Building scale, placement, and facade;

264

b. Parking area placement;

265

c. Buffering (screening?) and the potential loss of privacy to abutting residential
uses; and

266

d. Lighting and signs.

267
268

Nonconforming residential density will have no net increase in overall detrimental impacts on

269

the surrounding area taking into consideration factors such as:

270

a. Vehicle trips and impact on surrounding on street parking

271

b. Lot coverage, vegetative cover, anything else? Conformity with future land
use maps maybe?

272
273

49. 80 Definitions
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274

Nonconforming building or structure. A building or structure that does not meet one or more

275

height, setback, building coverage, , or other dimensional requirements for the land use district

276

in which it is located.

277

Nonconforming lot. A lot which legally existed prior to the adoption, revision, or amendment of

278

this Code does not comply with current minimum lot size, lot depth, lot width requirements or

279

other lot requirements of the district in which the lot is located.

280

Nonconforming Residential Density. A residential use that is an allowed use in the zone and

281

that was constructed at a lawful density, but which subsequently, due to a change in the zone

282

or zoning regulations, now has greater density than is allowed in the zone.

283

Nonconforming Situation means a nonconforming lot, use or structure, density, or any

284

combination thereof.

285

Nonconforming Use. A use that was allowed by right when established or a use that obtained a

286

required land use approval when established, but that subsequently, due to a change in the

287

zone or zoning regulations, the use or the amount of area devoted to the use is now not

288

permitted under the current zone designation.

289

Abandon means (a) with respect to a use, the cessation of such use for any length of time,

290

combined with intent to indefinitely cease such use, or (b) with respect to a structure, the

291

cessation of occupancy of such structure for any length of time, combined with intent to

292

indefinitely cease occupancy of such structure.

293

Change means, with respect to a nonconforming use, that the nonconforming use has been

294

converted to a different use for any period of time, regardless of intent.

295

Discontinued means that a nonconforming use has ceased, and has not substantially resumed,

296

for a period of 365 consecutive days regardless of intent.

297

Occupy or occupancy means actual physical occupancy of a structure or lot, regardless of

298

intent.
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299

Primary use means the primary activity actually conducted in a serious, substantial, and

300

ongoing manner on a lot or in a structure, and for which the lot or structure is actually and

301

primarily occupied and maintained, regardless of intent.

302

Substantially resumed means substantial and continuous resumption of the use as the primary

303

use for a period of at least 60 consecutive days. Activity that does not meet this standard is not

304

sufficient to interrupt a period of discontinuance.

305

Use means activity actually conducted on a lot or in a structure, and for which the lot or

306

structure is actually occupied and maintained, regardless of intent.

307

49.85 Fees

308

Proof of Nonconforming Situation – staff review $200 (similar to letter of zoning compliance)

309

Nonconforming Situation Review – to PC $400 (similar to variance and ADOD) plus public notice

310

fees…NOTE NSR should refer to public notice section.

311
312
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Meeting Agenda of the City and Borough of Juneau
Title 49 Committee of the Planning Commission
Wednesday, July 19, 2017
Community Development Department, Large Conference Room
3:15 p.m. to 4:30 p.m.
Members Present:
Dan Miller, Paul Voelckers, Kirsten Shelton, Dan Hickok (Alternate)
Members Absent:
Carl Greene
Staff Present:
Laura Boyce (CDD), Beth McKibben (CDD), Marjorie Hamburger (CDD)
Public Present: Scott Rinkenberger (Airport Superintendent)
Mr. Rinkenberger stated that it seems the airport is under different types of scrutiny regarding tree limbing on
anadromous streams. Mr. Rinkenberger wanted to be sure the airport is involved and keeps an ear to the
ground regarding this topic. He hopes to be present at Title 49 meetings that address the topic of streamside
setbacks. Ms. Boyce assured Mr. Rinkenberger that she would keep him in the loop for when the Committee
addresses the topic.
I)

Call to Order
Meeting called to order at 3:18 pm.

II) Approval of Minutes
June 28, 2017 Draft Minutes
MOTION: by Mr. Miller to approve the June 28, 2017 minutes.
The motion passed with no objection.
III) Old business:
a) Panhandles
Ms. McKibben remembered that she had work to do on panhandles as previously requested by the committee.
Mr. Voelkers reminded her that she was going to share graphics and other adjustments for panhandles with the committee.
Then the issue is expected to move on to Committee of the Whole. Ms. McKibben suggested putting this as a discussion
th
item on the August 8 agenda, not for public hearing.

IV) New Business
a) Review of Title 49’s Nonconforming Development Policies
Ms. McKibben started by reviewing the memo on nonconforming development policies that she had prepared for the
committee. When analyzing non conformities, she stated, it is essential to clarify if the lot, the structure and/or the use is
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non-conforming. While it is possible to have all three areas meet the definition of non-conforming, it is better for staff,
commissioners and the public to understand these three dimensions as separate entities.
Mr. Voelckers said it is helpful to know if one type or another of non-conformance is of particular concern to lending
institutions. Ms. McKibben said she believes that banks are mostly concerned with use. An example is Aurora Arms where
the zoning doesn’t support the use, at present, she said.
Mr. Voelckers said that another item that got on the community’s radar was a parcel with a triplex where zoning only
supports a duplex. Ms. McKibben said there are numerous examples of this type of situation in the borough.
For discussion today, Ms. McKibben said she intended to review with the committee the existing code and focus on the
simpler things – lot and structure. She suggested leaving the more complicated piece – use – for a second discussion. It will
take some time to parse out the question of benign and non- benign uses, she said. Perhaps the non-benign uses are on a
case by case basis. Ms. McKibben asked if this was a good approach to the topic.
Mr. Voelckers asked if the whole process of determining benign use was an active or passive decision. Do we want to bring
attention when there is a complaint or a problem presented, he asked? Ms. McKibben offered as an example a gas station
located in a residential area. If it has been there since 1964, the business gets to continue its operations. Complaints about
it would receive the response that it is legally non-conforming and gets to continue. However, she said, the gas station
couldn’t expand its business under current code. The issue of non-conforming comes up most often when there is a change
of ownership. Another question is, can it be rebuilt if it is destroyed? Can it be expanded or moved? Zoning codes
historically try to amortize out non-conforming uses to make them go away over time, said Ms. McKibben. That is the
concept.
Mr. Voelckers said regarding the gas station example, if a person wants to sell the business but can’t get financing from a
bank, does this come to the Planning Commission? Ms. McKibben suggested deferring discussion on this question to the
committee’s next meeting, as it is the more difficult facet of the topic. She said she will collect a variety of tools for the
committee to use while considering.
The discussion refocused regarding non-conforming properties. Ms. McKibben noted that in her June 27 memo, the final
section is a discussion of work to do as follow up to the recently approved overlay districts to get the work done regarding
zoning in historic districts.
Ms. McKibben suggested that the ordinance be repealed and replaced, not amended. But, she said, the committee still
needs to review the policies to see what to keep, rework, etc.
Ms. McKibben said that non-conforming lots are the most simple to address. In the case of a non-conforming lot due to
width or depth, current code says you can have a single family home on a non-conforming lot, meeting current setback
requirements. It is pretty clear and simple except for in the industrial zone where single family homes are not allowed, she
said. Ms. McKibben said she was not suggesting this be changed. Mr. Voelckers asked committee members if they agree
with this suggestion.
Ms. McKibben stated that for accessory apartments there now is a process to apply with a non-conforming lot and bring the
case to the Planning Commission. Mr. Miller asked if in the industrial zone, can someone build a structure with a caretaker
apartment. Yes, said Ms. McKibben, if you can comply with setbacks then any use that is allowed in a district can be built
provided it can meet current setbacks, parking, lot coverage, vegetative coverage, etc.
There will be challenges in older, historic districts, said Ms. McKibben. Juneau currently has some lots in these districts
where the ownership has been fractured. In such situations, in the event one building is destroyed, under current code it
can be replaced. Can it be subdivided further, asked a commissioner? No, said Ms. McKibben. She used as an example a lot
on Sixth Street which was broken up into 3 lots, sometime in the past.
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Mr. Miller wondered if a person might not want to lock themselves into a property if it is a non-conforming lot with a nonconforming use. In order to fix the mortgage problem, it is not the duplex or triplex that is non-conforming, it is the zoning,
he said. Ms. McKibben said it was not quite that simple. For a 1500 square foot lot downtown, we don’t want to take away
usage by holding to current setbacks, etc., she said. This could make the lot unusable to build a home whereas we said “any
use in the district”. The zoning in that area requires a larger lot size for a duplex, so an application for this type of
development would be denied. But the owner can apply for an accessory apartment in that case, said Ms. McKibben. Mr.
Miller said that if he bought a duplex downtown and then discovered that more than 75% of the building needs
rehabilitation when he attempts to remodel. If he went to the bank, they would not loan him money to upgrade the duplex
because it is non-conforming.
Allowed use and dimensional criteria is the most important policy, said Mr. Voelckers. Ms. Shelton said she understands
that for a rebuild but wonders about an initial purchase. The bank says it won’t loan to purchase an already existing duplex
because that type of structure would not be allowed as a new build, she said. As an example, Ms. Shelton could not get a
loan on her house on Sixth Street because of the size of the lot, which has two single-family structures on it. Ms. McKibben
said it was not the lot size but the use that prevented the loan.
Ms. McKibben said that non-conforming structures are ones not meeting setbacks, height requirements or parking. She said
she would talk about parking later. The variance that was denied recently by the Planning Commission is a great example
th
(VAR2017 0002 on 12 street) because the proposed structure did not have the required setbacks. If a catastrophe
happened to destroy the original building, it could be rebuilt on the footprint, but since the applicants wanted to tear down
the old structure and replace it, they were required to meet the setbacks. Mr. Miller noted that the house was less
expensive to rebuild than to restore/remodel, since it was in such poor shape.
Mr. Voelckers said a slow-roll calamity versus a single event have two different attitudes i.e. slow rot versus an earthquake.
Ms. McKibben said the 75% recovery line is for a catastrophic event and lack of maintenance is not such an event.
Theoretically termites or something could have been prevented or mitigated with maintenance, she said. This is the way
most non-conforming codes are written. Do you like the term in code “involuntary change”, asked Mr. Voelckers? Ms.
McKibben shrugged.
th

Ms. McKibben read from code concerning change to a building such as the one on 12 street which continued with a
description of catastrophic change. What is the magic with the 75% number, asked Ms. Shelton? Ms. McKibben said it was
a policy call and was hard to talk about. There is no magic number; some prior somebody came up with this, she said. Mr.
Miller said he thinks the advantage is for people who are trying to rebuild their homes. He would agree with Mr. Voelckers
that the intent is to not let people let their building deteriorate and then claim calamity. Mr. Miller agrees with that intent
as it offers the possibility to rebuild if there truly is a calamity. Mr. Voelckers suggested the language could include some
unknowable calamity that is not a one-time event like a fire. Ms. McKibben read some other examples of code with ideas of
changes such as for health and safety. Mr. Voelckers suggested that staff mess around with this language. Ms. Shelton said
another wording could be “involuntary change”. Ms. McKibben said the code defines that as catastrophic, but staff can
work on some draft language.
th

Mr. Miller said that on the 12 street property, there was a feeling that the bad shape of the foundation was just cause for
a variance, but it turned out not to be.
Ms. Shelton said she was still confused about the purpose of having 75% as the number. Mr. Voelckers and Mr. Miller both
felt the 75% number was justifiable. Here in Juneau, the cost of doing business requires being closer to the high end, they
said.
Going back to the topic of non-conforming structures, you can put additions on the building if they meet setbacks, said Ms.
McKibben. Now we have the Alternative Development Overlay District (ADOD) for this purpose, she noted. Also we have
the process of up-fill conditional use; for example if an applicant wants to add height to a building, the conditional use
process can be used. This is for a property owner who has a building already encroaching into setback but wants to add
another story, for example, she said. Ms. Shelton asked, if you have a non-conforming structure with a non-conforming use,
can you add to it? Mr. Voelckers drew a case on the whiteboard showing a situation where a portion of a house stuck out
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into a setback and the owner wants to fill in the notch. The narrow interpretation, he said, is that this is not allowed,
however other interpretation could be that it just fills in along the line that already exists. In such a case, he said, the
structure does not get any closer to the property line than the portion that is already there – it is just an extension of that
line. Mr. Voelckers said his own house has a similar situation that was denied by one planning commission and allowed by
another.
Mr. Voelckers asked about Ms. McKibben statement on page 3 of her July 27 memo suggesting that additions to nonconforming situations should not aggravate. This was followed by a discussion about aggravated use. Ms. McKibben said
that currently if the gas station from the earlier example wanted to add another bay to their business, this would be denied.
What about widening the bay they already have, asked Mr. Miller?
Ms. McKibben said that the question before the group is regarding the extension of the front encroachment of the house,
creating a greater encroachment. Mr. Voelckers said the code is unclear what “greater” means in this case. Mr. Miller said
at some point that house was built legally. So the old setback ought to be considered legal, if it currently is considered
legally non-conforming, and therefore that would be a valid reason to extend the house to fill in the notch. Mr. Hickok said
he would like to be able to approve something like that. Mr. Voelckers said it is tricky when the design is fine and seems
benign yet other times the proposed development seems less desirable because we don’t “like” it. “Additions to nonconforming structures that don’t add density or don’t expand non-allowed uses” could be new language here, suggested
Ms. McKibben. Commissioners liked the notch infill as not further increasing the encroachment and felt this sort of infill
should not be dismissed outright.
Ms. McKibben said that staff has been working for the last few years to reduce the number of applications coming to the
Planning Commission because it takes longer for the applicant and is more of a gamble. For example, applications for
accessory apartments used to come to before the Planning Commission. Mr. Voelckers and Ms. Shelton said they felt there
needs to be some oversight. Ms. McKibben suggested that the director have some discretion to approve some of
applications involving non-conforming situations while others would need to come before the Planning Commission.
Would you want this sort of non-conforming structure in any district, asked Ms. McKibben? We’ve focused on residential
district so far, she said. A good example is the new bank by the Bill Ray Center which required 3 variances for that building,
said Ms. McKibben - variances for parking and for the drive-through window. Today this would not have met the unique
threshold. That is an example of a building built that is legally non-conforming. Mr. Voelckers asked if the variance lives
with the land. Yes, said Ms. McKibben. Why would the triplex not follow, asked Mr. Hickok? Because of the use, said Ms.
McKibben.
Committee members felt that a similar event in another district – filling in a notch for example – was the same difference as
the residential example. Ms. McKibben said some things come to the Planning Commission, versus the director, because it
then becomes a public process with 9 decision makers, and the public can participate.
What is the process to repeal the ordinance, asked Mr. Hickok? Ms. McKibben said it is a repeal and replace action and is
fairly easy.

V) Next Meeting
Wednesday, August 16, 3:15 pm
At this meeting, we will dive into discussion about non-conforming uses, said Ms. McKibben, and she will suggest some
language. The committee needs to discuss the issue of benign – what is and what is not. Ms. Shelton asked for some
examples. Ms. McKibben said she would bring examples from the finance world.
Mr. Voelckers said he felt that we are dancing around the big issue, which is the sudden, instantaneous change of
ownership. This is when the bank suddenly refuses to loan and owners did not even know they had an issue. When the
appraiser pulls up info on a property which says it is non-conforming, said Mr. Miller, there needs to be a way to say that it
is legally non-conforming or have some sort of a process to make it legal and satisfy the lender.
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Ms. McKibben used the example of Homer where the burden of proof is on the owner to show that the non-conforming use
is rooted in history. Mr. Voelckers said it is more than just the owner proving it was legal back in the day; they also have to
prove it continues to be in the public interest to remain so. Mr. Miller said once the designation is set, he thinks it should be
done. The bank loans for 30 years. Mr. Voelckers said that there are tons of properties in Juneau that are non-conforming
but that get loans all the time. The bank asks can this building be rebuilt, said Ms. McKibben. Yes, we say, a single family
can be rebuilt, but not the triplex as it stands today.
Ms. McKibben said that conversation needs to be had concerning Aurora Arms. Is it OK to have such a building here for 50
years but now is not conforming to zoning, remain in place as such, asked Ms. McKibben?

VII. Adjournment
The meeting adjourned at 4: 35pm.
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Meeting Agenda of the City and Borough of Juneau
Title 49 Committee of the Planning Commission
Wednesday, August 16, 2017
Community Development Department, Large Conference Room
3:15 p.m. to 4:30 p.m.
Members Present:
Dan Miller, Paul Voelckers, Kirsten Shelton, Dan Hickok (Alternate)
Members Absent:
Carl Greene
Staff Present:
Laura Boyce (CDD), Beth McKibben (CDD), Marjorie Hamburger (CDD), Tim Felstead (CDD)
Public Present:
I)

Call to Order
Meeting called to order at 3:19 pm.

II) Approval of Minutes
July 19, 2017 Draft Minutes
Mr. Voelckers commented that on page 4, 3rd paragraph add “Commissioners liked the notch infill as not
further increasing the encroachment. This sort of infill should not be dismissed outright.”
MOTION: by Mr. Miller to approve as amended the July 19, 2017 minutes.
The motion passed with no objection.
III) Old business:
a) Review of Title 49’s Nonconforming Development Policies
Ms. McKibben is not totally prepared to dive deep into the use discussion. She has an example of
nonconforming code from Portland, OR that she thinks represents the direction our code want to go. It has very
clear parameters, although it might be more complicated than we want. She said this will help with challenges in
this section of code for example to separate use from density. She pointed out other concepts that she finds
useful in this example and will share this document with the committee members at a later meeting.
She also recently learned that different lending institutions will take on different amounts of risk. Most strict, for
example, is the HUD 180 loaning program. Ms. McKibben talked about Aurora Arms as an example, and she
found evidence of a loan that was processed in 2011 and flew through with no problem. If we say the building
can be rebuilt to the existing footprint, the loan goes through. Mr. Miller noted that yes, it could be a singlefamily rebuild.
Mr. Miller said there have been many changes from 2011 to today with housing loans. Now there is much more
paperwork and scrutiny and this has been gaining steam since 2008.
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Ms. McKibben said the American Planning Association (APA) service told her they had not seen many
communities revising their sections of nonconforming code since the Great Recession. Ms. McKibben said we
need to focus on the issues to make a code that works for the community and not just focus on the lending
institutions. If this is clear, likely it will improve things for the lenders.
Mr. Voelckers asked if committee members want a copy of the Portland model. Ms. McKibben said for her,
reading through it gave her a framework for thinking through concepts. She handed paper copies to the
attending members. She suggested they read this for homework. The way the language is framed, what is ok to
continue and what is not will help to group things into various kinds of uses, she said.
Mr. Voelckers suggested the committee have two weeks to read the document and then give their comments to
Ms. McKibben so that the topic can come back at the September committee meeting.
IV) New Business
a) Review of Planned Unit Development Code (PUD)
Mr. Felstead came in to talk about a developer who wants to build in the West Montana Creek PUD. Each plat
says 1 dwelling unit per lot. He explained that we don’t include accessory apartments counting towards density.
There is nothing in the staff reports that says allowed or not allowed, he said, and it was not talked about in the
minutes for permits for the PUD.
Ms. McKibben said whether an accessory apartment is allowed or not is one question. Another question is do
they need a permit or not. The density of the entire property is a D3 density.
Mr. Voelckers asked what these apartments trigger for parking. One additional space, replied staff. As part of a
review we would insure 3 parking spaces for each property with an apartment, said Ms. Boyce. Montana Creek
lots are designed like a D5 neighborhood in a D3 zoning area, said Mr. Felstead. Ms. McKibben said housing is
clustered in these lots.
Ms. Boyce has no qualms about saying it is an over the counter permit because overall this meets density
requirements. But planners are all over the place with this, she said. Mr. Felstead has done forensic planning on
this topic, said Ms. McKibben. What we can’t discern is whether one dwelling per lot included accessory
apartments or not. We don’t know the intention from the past, said Ms. McKibben. They count as dwelling units
but not density, said Ms. Boyce
Mr. Miller said the reason is we took full acreage and figured out how many lots could fit in there. We were not
using zoning as the framework. Then we were blindsided by the flood plain trigger for rezoning and so it was
determined that the wetlands there could not be built upon, he said. We were forced into the PUD situation;
trying to make the best of it. The question never came up when Mr. Miller built the first houses in that area. No
clients wanted an accessory apartment at that time, although he said he thought it would have been allowable,
said Mr. Miller.
There is a plat note that says zoning allowances allowed for the entire PUD parcel can be transferred over to the
smaller sub lots, said Mr. Felstead. This means each small PUD lot is effectively bigger in terms of zoning
allowance since it can ‘borrow’ lot area from the large conservation lot. Each lot is effectively 12,000sq ft. in size
in terms of zoning rights. This was my interpretation as well, said Ms. Boyce. This was the first PUD I took from
start to finish, said Mr. Miller, so not every eventuality was thought through.
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When we changed the code so that accessory apartments could be permitted over the counter if conventionally
conforming, I noticed Low Pete offering these options to clients, said Ms. McKibben.
About PUD, is the only issue regarding setbacks is that they only have to stay within 10 feet from another
building, asked Mr. Voelckers? Montana Creek subdivision is a little different, said Ms. McKibben. So, I think we
can do it as a single blob with 8 units. A subdivision within a PUD is not the same, said Ms. McKibben. Mr.
Voelckers argued that setbacks are still minimal.
I threw my hat into the ring to be a commissioner after this experience and seeing how tough it was, said Mr.
Miller. Forty percent is a big huge number and stops a lot of PUDs, said Mr. Miller. Land is priceless in Juneau.
He said it only can work if there are so many wetlands that already can’t be built on, for example.
What if a PUD was four 8-plexes, asked Mr. Voelckers? Montana Creek West has something like that, said Mr.
Miller. But then, said Mr. Voelckers, this may color our perception of accessory apartments. Multi-family can’t
have them, said Ms. Boyce, only a single-family dwelling. A 12-unit PUD on North Douglas collectively owns the
land; dwellings are not sitting on their own lots, so they can’t have accessory apartments.
Mr. Miller stated that common wall dwellings are single-family and duplexes are not. This has to do with the
situation of the structure on the lot and where the lot line runs. Mr. Miller asked, if there is a single owner and
the lot is big enough, why not allow an accessory for a duplex?
Changes made for these apartments has been great these past years, said Ms. McKibben
Mr. Voelckers asked committee members if they have enough info about PUDs and accessory apartments to
make some suggestions.
Plat notes added to Montana Creek were required by the Planning Commission, said Mr. Felstead. Ms. Boyce
pointed out that 49.15.12 talks about number of dwellings in a PUD. Mr. Voelckers asked if it was the thought to
amend PUDs with some language that would help clarify something like Montana Creek. We probably want to
deal fast with this particular question, said Mr. Voelckers. Ms. McKibben said that staff at CDD hopes to find an
answer but planners are not all of one mind. The hope is that someone would have history in order to help
clarify the intent.
Mr. Miller hopes to fix PUD code to make it friendlier. Mr. Voelckers said he thinks we should allow accessory
apartments because this quacks like D5 zoning in terms of lot size. Who knows where the note came from as
this was started some years ago, he said. Ms. Shelton said her gut tells her it makes sense to allow accessory
apartments. Allowed outright or with a Conditional Use Permit (CUP), asked Ms. McKibben. It would be so for
anyone else with the minimum lot size to receive a permit over the counter, said Ms. McKibben. Mr. Voelckers
clarified that this is a single case we are approving now, but not setting precedent. Yes, however this means the
next time someone in Montana Creek West asks, we would say yes to that as well said Ms. McKibben.
Mr. Felstead said planners would look at lot size in combination with the common space of the entire
development - this is still at D3 density. Mr. Miller examined the comparison of D3 and D5 and overall density.
Ms. Boyce is concerned that people who bought into the development might have thought that it would only be
a single-family community, not understanding the situation that accessory apartments would not be considered
adding density.
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If we brought this to the Planning Commission, we could notice everyone in the PUD about this, said Ms. Boyce.
PUDs are the beginning of a subdivision, is this correct asked Mr. Hickok? A clustered subdivision, said Ms.
Boyce. Give some flexibility suggested Mr. Miller. Ms. McKibben gave examples of how the zoning flexes under
a PUD such as putting 4-plexes in a D3 zone. Mr. Voelckers said it is a progressive way to work with difficult lots
or afford residents more green space.
So, this should go before the Planning Commission, asked Ms. Boyce? Mr. Miller said it will probably be the
residents immediately outside of the Montana Creek PUD who will be most concerned; that was the biggest
meeting I’ve ever seen. But he thinks this is the best way to go nevertheless. Maybe beginning with a public
hearing would have an eye towards moving to an over the counter permit process, but for this first time let the
public have their say, said Mr. Voelckers. This would then say this new rule would apply to existing PUDs, said
Mr. Miller. One option is to go through a CUP for this one and have the Commission say that the CUP is not
necessary, said Mr. Felstead. Have a public hearing and have the Commission make an interpretation, he
suggested. Commissioners in attendance nodded their heads, and Ms. Boyce stated she liked this idea. We
should err on the side of over-noticing and explaining at this point. Who pays for the CUP, asked Mr. Felstead?
We will need to talk to Mr. Steedle (Department Director), said Ms. McKibben. We will vet that option, she said.
So it appears we are of a mind to get to a process that involves the Planning Commission, stated Mr. Voelckers.
Staff can game it out, he said.
Ms. Boyce brought up another situation related to PUDs. Rich Harris has a condo project with units owned
individually but the land is owned collectively, she said, sort of a cottage housing concept. The project is under
construction already, but the developer wants to make it a PUD. However he can’t make the 25-foot greenbelt
requirement and a few others requirements, yet Ms. Boyce wants help reviewing the project to see if the
developer can make this work somehow. There is some “shall” language in the code that makes it hard to
modify, she said.
Mr. Voelckers said that the Planning Commission should figure out what is right for PUDs first and then see if
Mr. Harris’ project can be accommodated.
Mr. Miller stated that he has a laundry list of modifications concerning PUDs. There should be discussion about
prioritizing things to be fixed in code from the builders’ perspective, he said.


40% common open space is fine if underlying D1 zoning but 30% for D3 – Mr. Miller feels the code ought
to start lessening the percentage sooner than it does at present. Once the developer gets into planning
a multi-family project, it gets easier to set aside more land again. There ought to be some scale to make
PUDs a more useful option for development.



25 foot buffer – ought to be more flexibility with this requirement.

Mr. Voelckers asked if the PUD is in a D3 or D5 zone, can it be developed as though it were D18. Yes, said Ms.
Boyce. It is the underlying district that sets the tone, said Mr. Miller. If D1 and 10 acres, a developer would need
a 25 foot buffer all around and 40% greenspace, leaving 6 acres to build the 10 dwellings. A developer buys land,
pays for road, sewer, etc. and then gives this to the city to maintain, said Mr. Miller. It becomes unfriendly for
the developer to lose all that land to recoup expenses. Ms. Boyce thinks the sliding scale is an interesting idea.
Mr. Miller said when he did Montana Creek West, the selling point was having less road to build and he could
save development costs with the same amount of lots and houses because it was more dense. The level of
difficulty for the construction went up, however. Also the design was more difficult.
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What about the requirement for building separation of 10 or 6 feet, asked Mr. Voelckers, side setback for D10SF is 3 feet in code, why not here?
We are hoping there is enough existing language to make a process flexible but now with the “shalls” this makes
it less so, said Ms. Boyce. There is a need for language to be clearer between PUD and subdivisions, she said.
PUD talks about a density bonus up to 15 %, but another section of code offers a 50% bonus. On the to-do list is
work on the bonus section, said Ms. McKibben.
Maybe there is opportunity for mitigated judgements like a fence. Probably we will have to address the utility
hook ups, said Ms. McKibben. The high school house-build is an example of a lot with multiple units owned by a
Land Trust and with only a master water meter for all the properties. Housing Trust doesn’t want to function
that way and allow for individual meters. There needs to be an avenue to have a discussion with utilities to see
what flexibility there can be in such a situation. When not subdividing, what are options for utilities, asked Ms.
McKibben?
V) Next Meeting
Wednesday, September 20, 3:15 pm

VI) Adjournment
The meeting adjourned at 4:34 pm.
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Meeting Agenda of the City and Borough of Juneau
Title 49 Committee of the Planning Commission
Wednesday, September 20, 2017
Community Development Department, Large Conference Room
3:15 p.m. to 4:30 p.m.
Members Present:
Dan Miller, Paul Voelckers, Dan Hickok (Alternate)
Members Absent:
Carl Greene, Kirsten Shelton
Staff Present:
Laura Boyce (CDD), Beth McKibben (CDD), Rob Steedle (CDD), Marjorie Hamburger (CDD)
Public Present:
I)

Call to Order
Meeting called to order at 3:21 pm.

II) Approval of Minutes
August 16, 2017 Draft Minutes
MOTION: by Mr. Hickok to approve the August 16, 2017 minutes.
The motion passed with no objection.
III) Agenda Topics
a) Language for Nonconformities
Ms. McKibben explained that document before the committee was a patchwork of concepts - some from
existing code, some from Homer and Anchorage and Portland, OR. There are a number of categories and
processes for nonconforming situations. A nonconforming situation could be any one or a combination of these
things.
Is it the intent of these meetings to convert this document into Title 49 language, asked Mr. Voelckers? We will
plan to repeal and replace from 49.30.500, said Ms. McKibben, rather than try to amend what we have. The idea
is to put in new language. We also want to provide a process to determine legally nonconforming status and we
need to discuss which decisions can be done administratively or need to happen through the Planning
Commission process.
Discussion of Proof of Nonconforming Situation (Lines 33-80)
Mr. Steedle said this puts the burden on the applicant or the property owner to demonstrate nonconforming
status and there is not a definition of this at present.
What about the purchase of the triplex on Sixth Street recently, does this situation apply, asked Mr. Hickok? Did
the bank not get confirmation on the legally nonconforming status? So we don’t know if the buyer made the
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purchase of the building considered as nonconforming, asked Mr. Hickok. I don’t know, said Ms. McKibben. He
may have found a workaround with owner financing, said Mr. Voelckers. But this language we are drafting could
provide a process for an owner to show us, in the future, said Ms. McKibben.
Lines 37, Option A and Option B present an option for whose decision it should be. Mr. Hickok asked what the
director wants. Mr. Steedle said he did not have an opinion but thinks this determination could be handled
administratively. Mr. Voelckers said he liked having it be a director decision with the option for an appeal to the
Planning Commission or if the determination gets too complicated. Mr. Steedle says he would rather keep the
noise away from the Planning Commission and direct things to them that are necessary only. It is also cleaner if
things happen at the director level, said Mr. Voelckers. But something can be said for making decisions in the
public eye, said Mr. Steedle. This could be where the appeal comes in if the neighbors are unhappy, for example.
We have tried to make it a trend for more applications to be approved at the director level, said Ms. McKibben.
We are trying to be more responsive.
Ms. McKibben said the language concerning evidence of nonconformity is borrowed from other code, and she
thinks it is pretty good. There is in this document a lot of clarifying language that is not currently in our code,
such as on Line 63 (Ownership). Other language here is not addressed in our code but she thinks is useful such
as Line 69 (Change to conditional use). We have the opportunity to talk about maintenance (Line 73). Do we
need to define it, asked Ms. McKibben? I put in some language borrowed from Anchorage, she said. She has not
talked to building official yet but thinks it would be good to run this language by him.
Mr. Miller said there can be a situation, for example rebuilding a staircase where the stairs could be built to the
new standards even though the building as a whole is nonconforming. Do you think we should have language
here about such a situation, asked Ms. McKibben? I think most people would want or need to do this when
replacing their staircase but doing so might affect the nonconforming status of their building, replied Mr. Miller.
You are correct, said Ms. McKibben, if a building owner was going to reconstruct stairs, this should be done to
code, and so should we say here that repair or maintenance should be done to code? I think it is implicit, said
Mr. Steedle, and a building official would determine this requirement so it is not needed to be spelled out here.
Mr. Voelckers said he likes the last section (Lines 75-80) where it says fixing a rotten stair, for example, does not
interfere with nonconforming status. However, while it mentions a percentage, it is not specific about the 10
percent. What if someone breaks a project into smaller chunks and has ten 10% projects? This is of concern, said
Mr. Voelckers.
Discussion of Nonconforming Lots and Lot Fragments in ??? Zones (Lines 82-113)
I think nonconforming status should not be specific to a particular zone but borough wide, said Ms. McKibben.
Mr. Voelckers said the first sentence in this section (line 84-85) should be broader. Mr. Miller asked about Line
86. Wouldn’t a lot already have gone through the land use review process to establish use and so it wouldn’t
have to meet a minimum lot size if it is determined to be nonconforming? Ms. Boyce could not recall a specific
use that requires a specific land size (minimum lot size requirement). Ms. McKibben said that in Homer there
was a minimum lot size for use, but Juneau doesn’t have one so this could be eliminated in that sentence. Mr.
Voelckers agreed.
Regarding district standards, Juneau does not have any so this can be taken out said Ms. McKibben. Basically we
can keep the same policy we have now - if you can meet all the requirements. And the lot needs to go through
the process of determining that it is legally nonconforming, said Ms. McKibben. It might be that for different
categories of nonconforming, some are determined administratively while others are brought before the
Planning Commission.
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Ms. McKibben said that Line 92 contains a concept staff suggests - that lots sharing ownership must be
combined into one lot. Should the language say one conforming lot, asked Mr. Voelckers? What if there are five
lots? Does the committee want to consider when nonconforming lots have common ownership that the lots
should be required to be combined, asked Ms. McKibben? North Douglas Highway and 9 Mile Road is an
example, said Ms. Boyce. Is there anything external to this section that says a legally nonconforming lot can have
a house on it, asked Mr. Voelckers? Yes, said Ms. McKibben, and if you want to make this come forward there is
merit. She suggested committee members think about it.
In the Casey Shattuck area, an owner could have two nonconforming lots and today could build two houses, one
on each lot, said Mr. Steedle. But the rub is that we want to encourage the development of more housing, he
said, and so if code requires the owner to combine the two lots and then only be able to build one house, that is
in conflict. Mr. Voelckers said that if someone can meet setbacks, we have had the attitude to allow for a build
and sometimes give a variance regarding the setbacks. Ms. McKibben said all this is fine, but it is a discussion we
need to have. Ms. McKibben recalled a property owner of 4 legal lots on Douglas Island, with one single family
home w/accessory apartment. But with a density change, the 4 lots only have one tax id number and one parcel
number which is of concern to the CBJ assessors.
Ms. McKibben suggested removing “must be” in Line 94– keep the language simple. She next suggested taking
out everything after the “OR”. Commissioners agreed saying that less is more.
Ms. McKibben said that Line 96 is a concept from existing code. Mr. Miller questioned the 75% replacement
cost concept. He said what if something happens and the house is destroyed to 76%, why shouldn’t the owner
be allowed to rebuild if they are willing and have the money? He said he does not see the reason. If an
unintentional event happened and they want to rebuild, even if it might cost 120% of the replacement cost, why
not allow them to do that if it was a legally nonconforming use? Mr. Miller was also concerned with the
definition of catastrophic damage. He said he has been in situations where an owner sets out to replace a
window and then discovers a ton of rot. This is a catastrophic event although initially was simply considered
“maintenance”, said Mr. Miller. Stepping away from the discussion of percentage, said Ms. McKibben, we want
nonconformities to go away over time and be replaced with things that conform. This code provides more
opportunities to extend nonconforming situations. But that is the concept behind percentages. Committee
members might want to think about this as we go though, said Ms. McKibben.
Mr. Miller said that in the neighborhoods downtown, for example, with nonconforming use, these lots and
buildings are completely a part of the fabric of the neighborhood. Mr. Voelckers agreed but reminded members
that with the Planning Commission’s reworking of the zoning in these historic neighborhoods, whole swaths of
nonconforming situations might disappear. If we get the underlying zoning right, then there will be less need for
nonconforming determinations, he said.
Ms. McKibben said a home that unintentionally burns to the ground could be rebuilt, according to this language.
But poor maintenance would not be supported.
Do we need to say explicitly (Line 97) that something can be rebuilt, asked Mr. Voelckers? The language implies
this for a catastrophic situation but maybe it is not explicit. Mr. Voelckers said his point regarding Lines 96-97 is
that it talks about structures destroyed due to a reason other than a catastrophic one. But the language does
not address what is allowed if it is. Mr. Miller suggested it should say if it IS a fire. The word “other” is what is
wrong, said Mr. Voelckers. Take out the word “other” and add “such as”. If there is a shed or garage, could they
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rebuild that, asked Mr. Hickok? Yes, that is current code, said Ms. McKibben, but the committee may want to
think about that.
Mr. Steedle said we need to get back to the point about percentage brought up by Mr. Miller. The Alternative
Development Overlay District (ADOD) is only temporary, but it would not have helped Trinity Church. Lines 9697 do not cite a percentage, is this correct asked Mr. Miller? Lines 103-104 discuss intentional damage and I am
ok with the percentage there, said Mr. Miller.
Line 103 concerns intentionally damaged dwellings; everyone is fine with this said Ms. McKibben. What about
negligence, when things just rot asked Mr. Voelckers? This is a can of worms, said Mr. Miller. Many people just
don’t know about rot until it is discovered, said Mr. Hickok. I think the phrase “exclusive of the foundation” has
to go, said Mr. Miller.
Discussion of Nonconforming Structures (Lines 115-141)
It says here that nonconforming structures can continue and I’ve added the concept discussed in the July
meeting about additions to buildings not encroaching into setbacks, said Ms. McKibben. This is about it being
okay to fill in a little cut, as discussed previously, said Mr. Hickok. Yes, when infill doesn’t aggravate the
nonconformance, is not further into setback, etc. said Mr. Voelckers. Ms. McKibben said this language is trying
to articulate this concept but would be improved with an explanatory drawing. I am advocating for more
illustrations in our code book, she said. Line 123 is better than Line 121, said Mr. Voelckers. I can get Lisa to help
me with a drawing, said Ms. McKibben.
Ms. McKibben pointed out Line 124 which allows for additional stories on a building, which is in code. An
applicant would apply for an upfill CUP. We are not suggesting a change, but this should be referred to in the
language, said Ms. McKibben. There should be language about this being permissible as long as it doesn’t
negatively impact the neighbors; also language for the footprint infill. Mr. Voelckers suggested that this could
be a CUP process so that neighbors could have the opportunity to comment. But this would come up in a
building permit review, said Mr. Miller. Maybe this should rise to the Planning Commission level, suggested Mr.
Voelckers.
Ms. McKibben moved onto Line 127 which discusses structures damaged by any means. The language here says
it is not to be reconstructed except for the provisions of this code. What does this talk about, asked Mr. Steedle?
This breaks down into lots, structures and uses, and I think that is good, said Mr. Voelckers. Mr. Miller said he
received a call from a woman who came to town to move her father into a home. The father had been living on
4th street for 40 years, there was lots of trash, and the woman needed help to move things. When Mr. Miller
arrived, he pointed out things that had gone unnoticed; the house was basically falling down the hill. Now it is
up for sale, and someone is going to buy it, said Mr. Miller. But to fix it right it will be considered more than a
75% rebuild. This is an example of someone who wants to live in a particular building and location and wants to
put the money in to fix it up, but they might get shot down. Ms. McKibben said that the current policy is we
would allow for a rebuild in the existing footprint except for encroachments into the right-of-way. Do you want
to keep that, she asked? But the 75% thing is still there, said Mr. Miller.
Mr. Voelckers asked for a nonconforming structure example. Ms. McKibben said the variance requested
recently on Twelfth Street is one where the setbacks did not conform for a complete rebuild on the property.
Mr. Voelckers asked Mr. Miller his thoughts. Mr. Miller said maybe it doesn’t really matter and the structures in
our town are important enough that if they are legally nonconforming then it is ok. The potential is that a legally
nonconforming structure, damaged by any mean (not just catastrophic), any new building except one built on
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encroachments is ok; this is what I am hearing, said Ms. McKibben. Mr. Voelckers said the thing he is concerned
about is the neighbors. Maybe we are bending over backwards to accommodate a homeowner but the structure
has been problematic for years for the neighbors, he said. Also there is a concern about health and well-being.
Mr. Hickok said he doesn’t like the idea of property owner losing out. Ms. McKibben said to get back to Mr.
Voelckers’ reminder, we have the ADOD process and active plans to work towards a new zoning district which
will more accurately reflecting the historic nature of the neighborhoods. These are things to think about, she
said, and a decision is not needed today. We will flag this topic to come back to later.
Ms. Boyce asked if height is a factor for a nonconforming structure. Mr. Miller said for a building that is already
in place, neighbors can’t be purchasing property with the intention that this tall building will someday come
down.
Just have a situation with the recent fire on Sixth Street where the house will need to be totally rebuilt, said Mr.
Steedle.
Line 134 – no disagreement here. Density or use is governed somewhere else in the code.
Discussion on Nonconforming Uses (Lines 143-215)
Nonconforming use is a big, tough area, said Ms. McKibben. Beginning with Line 150 is a whole new concept, the
change of use in the same category, borrowed from Portland. Portland has code for off-site impacts while we do
not, said Ms. McKibben. I like the language, she said, so staff has the ability to document in some way showing
we have done an evaluation of this in our review.
For Line 147, I would suggest that they don’t operate between 11 and 6, said Mr. Voelckers. What about the
conex containers we just approved with noise happening beyond the operating hours, asked Mr. Hickok. Ms.
McKibben said, if this was a nonconforming use, then it would go before the Planning Commission. And then it
would no longer be nonconforming, with a CUP, said Mr. Miller.
Mr. Voelckers suggested matching the operating hours to the noise ordinance.
For changes of use (Line 165) the example is the conversion of a storefront in a D5 zone, and my suggestion here
is that these are reviewed on a case-by-case basis, said Ms. McKibben. An example is AmeriGas which is situated
in a residential district, said Ms. McKibben in response to a query from Mr. Hickok.
Ms. McKibben explained that at Line 172, expansions, there is current code here with Portland language in
italics, below. This could be simplified, she said. I thought we already decided not to allow expansion for
nonconforming uses, said Mr. Hickok. Mr. Voelckers said what if AmeriGas wants to add more tanks on their
property? We would want to decide that on a case by case basis, he suggested. How does that compare to
Rainbow Foods expanding their grocery to more parts of the building (interior)? Ms. McKibben postulated about
a small, nonconforming grocery in a residential district. This fits with CBJ policies about walkability for the
neighborhood. Maybe more eyeballs will be on it if it goes through the Planning Commission process, said Mr.
Steedle. I think Juneau is lucky because other communities have things like a strip club that are more emotional
and controversial, so this is a great time to get this language into place, said Mr. Voelckers.
The intent for language beginning with Line 195 is to reinstate use. Ms. McKibben said it is interesting because
the language is used in other communities but the intention is not explained. What if AmeriGas closes for a time
to repair the building? I don’t know what would be permissible, said Ms. McKibben. It is tricky and worth
thought, said Mr. Voelckers. Maybe pull the director into the question to determine if there is legitimate reason
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versus gaming the system, said Mr. Voelckers. Maybe proof goes back to the owner, suggested Mr. Miller.
There are other concepts in Lines 199 and 200), is the committee okay with them, said Ms. McKibben? Mr.
Voelckers said in Line 196 it says used discontinued for 365 days, does this apply here as well? How many people
in Juneau know about filing a change of use application, asked Mr. Steedle? I think idea is legitimate, said Mr.
Miller, but the reality is what if owners have a little grocery store which is accepted by the neighborhood and no
one has ever said it is nonconforming. But then another large, cheaper grocery store opens nearby and the small
store owners replace groceries with bicycles. Should they lose their ability to make a living when competition
opens nearby driving them to sell bicycles instead of groceries, asked Mr. Miller? It seems difficult to determine
what “different” use is; we might need more definition of changed use, said Mr. Voelckers.
Less than 365 days is considered unfriendly to property owners, said Ms. McKibben. But changing to a different
thing is instantaneous, said Mr. Voelckers. I like the part about asking permission to reestablish, said Mr.
Voelckers. This might clarify the variety of things that cause a stoppage – selling, moving, whatever – he said.
In Line 206 it was suggested to add an example.
Discussion on Nonconforming Residential Densities (Beginning Line 217)
It was decided that the committee will pick up here next time they meet.
IV) Next Meeting
Wednesday, October 11, 3:15 pm
VI) Adjournment
The meeting adjourned at 4:41 pm.
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Meeting Agenda of the City and Borough of Juneau
Title 49 Committee of the Planning Commission
Wednesday, October 11, 2017
Community Development Department, Large Conference Room
3:15 p.m. to 4:30 p.m.
Members Present:
Dan Miller, Paul Voelckers, Carl Greene, Dan Hickok (Alternate)
Members Absent:
Kirsten Shelton
Staff Present:
Laura Boyce (CDD), Beth McKibben (CDD), Rob Steedle (CDD), Amy Liu (CDD), Marjorie Hamburger (CDD)
I)

Call to Order
Meeting called to order at 3:20 pm.

II) Approval of Minutes
September 20, 2017 Draft Minutes
Ms. McKibben pointed out that on Page 2, second to last paragraph, it was she who talked about the
minimum lot size in Homer, not Ms. Boyce.
MOTION: by Mr. Miller to approve the September 20, 2017 minutes as amended.
The motion passed with no objection.
III) Agenda Topics
a) Update on Committee Topics and Actions
Mr. Voelckers reminded staff that the committee would like to start each Title 49 meeting with an update on
legislative topics and actions. Ms. Boyce reviewed:






Privately Maintained Access Roads Amendment is scheduled for the Assembly’s Lands Committee
meeting agenda on October 23. If the committee wants to move it forward, they will then schedule a
hearing with the Planning Commission.
Variances (AME2016 0002) is scheduled to be heard at the November 14 Planning Commission meeting.
Eagles (AME2016 0019), Panhandles (AME2017 0003) and Essential Public Facilities (AME2017 0006) are
scheduled to be introduced at Assembly meetings in October and November.
Urban Agriculture (AME2017 0011) is in internal review with plans to come before the Committee of the
Whole (COW) soon.
Staff is working on a clean up to Junk and Salvage Yards (AME2016 0014) and will bring this to a COW,
not back to the Title 49 Committee.

Mr. Miller asked how sure staff was about November 14th for variances. This date coincides with the American
Planning Association (APA) training in Anchorage, but he doesn’t want to miss that hearing. Mr. Steedle
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concurred and said staff will push back the hearing date. Mr. Voelckers suggested the commission may even
want to consider not having a meeting at all that night, since three commissioners will miss it.
b) Language for Nonconformities - Continued
Discussion on Nonconforming Residential Densities (Beginning Line 217)
Ms. McKibben said this is a whole new concept borrowed from Portland as they have similar challenges for
housing, therefor it may be useful to use these concepts. The language creates new nonconforming situations.
When use is residential, a triplex in a D5 zone for example, the dwelling is legally nonconforming. While the use
conforms, the density does not, she said. In this case we are separating density from use. Is Aurora Arms an
example, asked Mr. Voelckers? Yes, said Ms. McKibben. This building is a challenge in the world of finance; if
Aurora Arms burnt to the ground, they would not be able to rebuild all 18 units – only 5 of them according to
the zoning. Property owners of these condominiums would suffer a loss – 13 of them. The language in this
section creates a new way of looking at that type of nonconforming, said Ms. McKibben.
Ms. McKibben said that Line 219, “Existing dwelling units may continue ….” needs more definition and
description about what is meant by “amenities” so planners can understand the intent. There is a new process
suggested in this section which is a nonconforming review. Would this be done by the department or the
Planning Commission? She suggested maybe a departmental review with the option to kick it up higher. Mr.
Voelckers asked about the overlay zone as now we have the Alternative Development Overlay District (ADOD) in
place.
Does Aurora Arms meet the height requirement for the zoning, asked Mr. Miller? It is close, said staff. What is
the point, then, he asked? If it has to meet underlying requirements maybe that could also be reviewed. Ms.
McKibben suggested that maybe in such a case Aurora Arms could be rebuilt to meet height restrictions but still
include the same number of units.
Mr. Voelckers said that on Line 219 the word “enlarged” seems tricky if the dwelling is already above density.
Ms. McKibben said she reads it to mean that if the owner wants to take out one unit, such as to combine two
units into one larger one, s/he can do that. So for a triplex in a D5 zone the owner can add another room but not
add another unit.
People are nodding with intent, said Mr. Voelckers. This is about existing dwelling units, not the creation of new
units, said Mr. Steedle. Ms. McKibben said for legislative history, new units added is a no, modifications to
existing units is a maybe. If at Aurora Arms an owner combines two units into one, is the density now 17 units
for the building into the future or can this be undone and returned to the original 18, she asked? In Portland if a
unit is removed, the building can’t get it back. Staff and the commissioners need to think about this.
Discontinuance and Damage (Line 228)
This is interesting, and we have some of these buildings in Juneau, said Ms. McKibben. A building that is
unoccupied but standing is a big policy question. Juneau has policies about housing and so having density rights
continue despite being unoccupied is something we might want to support. Mr. Voelckers stated that the
committee already talked about timelines for removing nonconforming structures in other categories and so
why not be consistent? Mr. Miller said he thinks differently. If an owner discontinues a nonconforming use, then
they lose that status in a year but in this situation, for example with a triplex that is nonconforming that suffers a
fire which makes all units uninhabitable it might take more than a year to sort out insurance and contractors and
so forth. Mr. Voelckers asked how fundamentally different density is to other nonconforming categories. Ms.
McKibben said there is another section in this draft that talks about damage. However this section talks about
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buildings that are vacant and deteriorating because of neglect, she said. The language here says you can redo
the building; it is not about damage.
Mr. Voelckers said he thinks the situation should be treated the same as other types.
Accidental Damage or Destruction (Line 231)
Ms. McKibben said the language here is similar but there questions to be answered. She said she heard Mr.
Voelckers liking the timeline of one year to rebuild. Mr. Miller said that if he gets a building permit but doesn’t
act on it, it expires in 18 months unless he renews it. Maybe there should be language here about in order to
keep the status the owner has to have an active permit? Mr. Hickok asked doesn’t the owner have to get an
inspection within certain time? You can’t renew a permit without getting an inspection, said Mr. Hickok. Mr.
Voelckers said the 365 day marker was about the cessation of activity, but he agrees that if a process is
underway and legitimate there could be some other timeline. But if nothing is happening, then the owner loses
the nonconforming status. Ms. McKibben said we would have to create two different categories of passive and
active regarding density. Portland has 5 years as the magic number. Mr. Hickok asked if the apartment building
on Gastineau Avenue is an example of this. Why is it not being rebuilt? Ms. McKibben said it encroaches on a
right-of-way; the issues for this building have to do with setbacks and parking, not density.
(Line 237 - If the structure is not rebuilt)
Ms. McKibben explained that this sentence is about if a structure is not rebuilt the density reverts to whatever
zoning exists today. She said she likes having the two separate sentences. It is up to the commission to set the
policy, the amount of time after which it reverts and if there is an opportunity for an extension. She thinks that 5
years is generous. If at 4.5 years the owner just poured a foundation, the status won’t be taken away if work has
begun. But if nothing has happened in 5 years, it will. Mr. Voelckers clarified that this is the first pass on
language in this document, and the committee will finalize the draft later. Mr. Hickok said he thinks 5 years is
generous. Mr. Greene said if within that time something has begun to be rebuilt, then the window should be
extended. Mr. Miller said he wants to think about it a while. He said he likes the idea that every 18 months
someone checks in about what is going on. What if an owner is elderly and doesn’t have the energy to rebuild
and leaves it to the grandkids, he postulated? There is value to having a triplex said Mr. Miller. Who will tell the
owner they have to fill out the paperwork every 18 months? How do we make sure the person knows of the
situation, he asked? Mr. Greene said that in this case it is damaged property. Ms. Boyce said 3 years could be
reasonable for replacing housing units but if in 5 years the city doesn’t get housing back this is a concern. Mr.
Voelckers said he likes having 3 years to get something going, to initiate the rebuild. Mr. Miller asked again how
a person will know they have to do this and that they will lose the value of the dwelling if they don’t act. Mr.
Steedle asked if thought the department should notify owners. Ms. McKibben recalled a burn on Basin Road and
the house coming down immediately afterwards. Property owners have some responsibility, she said.
Ms. Boyce said she has trouble with the definition of abandoned buildings. If a person owns multiple homes
around the country, for example, and spends only a little time in each, is the home considered vacant? Mr.
Hickok said he wouldn’t call it vacant if the house is maintained. Ms. McKibben said the concern is backwards,
nonconforming status remains if a building is unoccupied. Mr. Steedle talked about squatters. There was a
situation in Juneau where squatters were maintaining a building with water and electric being paid, but they
were not the owners nor did they have permission to be there.
(Line 239 – If the repair cost is more than . . .)
Ms. McKibben said that this section takes us back to repair costs and the 75% figure, but the committee does
not have to talk about that at this meeting. Mr. Voelckers said it seems we are saying the same thing a couple
times. Why not state it once and then reference the statement for each of the nonconforming instances, he
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wondered? Ms. McKibben said this is Law’s job and the language should be consistent. There are pros and cons
either way about restating it depending on use.
One Dwelling Unit (Line 242)
The language here is from Portland, said Ms. McKibben. Does this apply to us, asked Mr. Voelckers? Ms.
McKibben said yes, in our industrial zoning with only caretakers units allowed as residences. There are some
parcels where there is no industry but there is a caretaker unit. It may not apply to Juneau but we need to talk
about it. How do we think about caretaker units in these zones, asked Ms. McKibben? Mr. Voelckers asked what
we are thinking about here. Ms. McKibben explained that in industrial (I) and waterfront industrial (WI) zones,
residences are not permitted but a caretaker unit as an accessory to industrial use is permissible. However
Juneau has some residential use in these zones on lots with no active industrial use taking place on the parcel.
She said there are lots of policies in the Comprehensive Plan that talk about the need for industrial areas in the
borough and talk about not allowing residential uses in these zones. Ms. Boyce said that recently a Conditional
Use Permit for a marijuana facility was protested due to residential use in the industrial zone where the facility
was proposed to operate.
Mr. Voelckers suggested the committee should give this concept the benefit of half-engaged thought. He said it
seems this raises a philosophical question about what might be considered a “bad actor”, a house in a WI or I
zone that is damaged, do we want to give the owner the ability to rebuild or have it go away because it doesn’t
belong? Yes, that is the question, said Ms. McKibben. Mr. Miller said he thinks this fits for industrial land that is
very active and has a caretaker unit on it, storage for boat condos or a plumbing contractor or tour company as
examples. But what about a caretaker unit on an industrial parcel owned by a contractor who just parks dump
trucks and wants someone to keeps eye on things? Ms. McKibben said a caretaker unit is still conforming for a
parking yard; this is ok. But, she said, we also have situations where an industrial use took place and a caretaker
unit was built in conformance but then that industrial building was made into condominiums and the caretaker
unit was no longer associated with the industrial use. Anyone could buy the former caretaker unit but not do
any care taking of the industrial use, said Ms. McKibben. This has happened. Mr. Voelckers asked if there are
cases where people are just gaming the system. There are a few from a while back, said Ms. McKibben. Mr.
Steedle pointed out Sherwood Lane and Crazy Horse Drive during a discussion about installing an asphalt plant.
There were residences in this industrial zone, and people were against the asphalt. We can run some data on
this, said Ms. Boyce.
Mr. Voelckers said this seems like a fringe situation. He would err on the side of if someone is gaming the
system, then we should not have to accommodate. Mr. Hickok said what about the Fairweather barn, is that in
an industrial zone? If the zone is commercial, you can have more residential use, said Ms. Boyce. Mr. Voelckers
suggested maybe staff look at whether this situation is worth giving language in the document when it is not
likely to have much use in our community. Ms. McKibben brought up the point of a parcel where the zoning
changed after the house was built, or a duplex built before zoning changed to industrial, then should the owner
be able to keep that use. Mr. Voelckers said these situations are already covered elsewhere.
(Line 260 – Nonconforming densities may not be enlarged . . .)
Mr. Voelckers pointed out that this is literally the same statement as on Line 226.
Intentional Damage, Destruction or Demolition (Line 262)
We don’t want to encourage people to set fire to their homes, said Ms. McKibben. The fire department will
determine if something has been intentionally set and this should not be rewarded.
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Nonconforming Parking (Line 266)
The concept here is already in current code, said Ms. McKibben. She brought the committee’s attention to the
words “may be replaced or reconstructed”. The new requirement is less, she said, now just 1 parking space is
required, and she thinks this works. Mr. Voelckers asked if this is specific. Only to nonconforming situations, said
Ms. McKibben.
Nonconforming Signs (Line 268)
This topic is addressed in the code that deals with signs (49.45.400).
Nonconforming Situation Review (Line 269)
Ms. McKibben said this is a new concept, and she has been thinking about what the process might look like.
What does this mean, asked Mr. Steedle? Ms. McKibben said to change the use or to get density approved
owners would need to go through a review regarding nonconformance. Are we talking about an administrative
review and the Board of Adjustment, asked Mr. Steedle? There would need to be some sort of process for
establishing this status, said Ms. McKibben. The language here asks that the owner provide evidence of a
nonconforming status. Mr. Hickok asked if someone purchases a property that is in some way nonconforming,
will they have to go through this review. Ms. McKibben said that right now people call the department and staff
does the research, but she thinks this needs some thought. The department would have records on a property
and share them with an appraiser if this review had already been done. But if not done, we haven’t thought
about how to handle that.
Mr. Voelckers said the process of determining a property to be nonconforming might want to be at the front
end of the document because it leads to a series of active requirements.
(Line 271 - Approval criteria.)
Ms. McKibben reviewed the list of proposed criteria. She suggested thinking about Rainbow Foods, which is a
nonconforming use grocery in a residential area. “With mitigation measures, there will be no net increase in
overall detrimental impacts . . .” This list is borrowed language, she said. We would want to also look at on-site
parking requirements for the parcel; what else for this list? Mr. Voelckers suggested public safety; he said he
was thinking about AmeriGas in the Valley. Does the committee want to think about language regarding
neighborhood harmony asked Ms. McKibben? Mr. Voelckers said he would, for example what about a strip club?
He would like to include the opportunity to raise the question. Mr. Greene said he likes this phrase as a catch-all
to for something that doesn’t fit in a neighborhood.
The line about outdoor displays, etc. (Line 280) pertains to residential uses, said Ms. McKibben. This language
refers to maintaining neighborhood character. To be contrary, said Mr. Voelckers, why are not all items on Lines
276-280 also relevant elsewhere? Mr. Steedle suggested that the sentence beginning on Line 282 could say “in
addition”. Ms. McKibben said that this section is an additional layer of review for a residential district and might
not be applicable elsewhere. She suggested leaving the language for Mr. Palmer to work on, as there is
structure for writing an ordinance that would make it clearer.
Definitions (Line 291)
Ms. McKibben pointed out that the draft includes a boatload of definitions. In particular, a definition for
nonconforming density is important because this is a new concept. Does it seem clear to others, she asked? Mr.
Voelckers asked if these were pulled from the Portland model. Some are already in our existing code, replied
Ms. McKibben, some come from other communities and from the dictionary of planning concepts.
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Mr. Voelckers pointed out the phrase on Line 309 about intent and said that this is hard to establish. He felt this
might need some thought, and he suggested making the language more about action than intent which is hard
to suss out. I don’t know if there is a better way to do it, said Ms. McKibben. Mr. Voelckers asked how can one
prove intent or lack thereof. Ms. McKibben said that when something is not defined, we go with a common
definition.
(Line 315 -Discontinued)
Ms. McKibben said that the 365 consecutive days is used in our code. The committee liked that number.
Ms. McKibben said she is not sure if all these definitions are needed in this document. Are these definitions
broader than just this piece of Title 49, asked Mr. Voelckers? Yes, nodded Mr. Steedle and Ms. Boyce.
Mr. Voelckers asked about the expectations of time on this document. Will it come back from law with baby
wheels on it? Ms. McKibben said she wants to go through it and make notes on what needs more input. Ms.
Boyce asked if staff should bring back the draft ordinance before it moves on to the next step. Mr. Voelckers said
he would like to see it again. Once it is all written down, he would like staff and committee members to think
about their own experiences and see how this would apply. Ms. McKibben said she is not sure of Mr. Palmer’s
schedule and when he can get together with CDD staff to discuss updating this draft.
IV) Next Meeting
Wednesday, November 15, 3:15 pm.
VI) Adjournment
The meeting adjourned at 4:25 pm.
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June 21, 2017
From:

Beth McKibben, AICP, Planning Manager

To:

Planning Commission

Subject:

Review of Title 49’s Nonconforming Development Policies

The Planning Commission has expressed interest in examining CBJ’s Nonconforming
Development code. The impetus for this review is that recent changes in practice by the
mortgage industry have made it difficult for some buyers to get mortgages for properties with
nonconforming situations. Staff has previously identified this section of code as needing
revisions to provide clarity.
CBJ’s Nonconforming Development code, found at Title 49 Chapter 30, codifies policies that are
very typical of other municipal land use codes. It addresses three types of nonconformity: use,
lot dimensions, and structures. It appears buyers are encountering most financing challenges
when the current zoning does not support the existing density.
Community Development staff has begun reviewing the policies expressed in the
Nonconforming Development code and will present an analysis and recommendations to the
Title 49 Committee later this summer. Attached to this memo is a succinct summary of
nonconformities with recommendations from the American Planning Association. Also attached
is Chapter 49.30 of Title 49.
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Planning fundamentals
for public officials and
engaged citizens

Ouicknotes

This PAS QuickNotes was prepared by
David Morley, aicp, senior research associate
at APA and APA’s PAS coordinator.

In zoning, a nonconformity is an existing lot, structure, or use that fails to comply with existing standards.
Legal nonconformities are lots, structures, or uses that either predate zoning or were in conformity with
the zoning standards in effect at the time of their establishment, while illegal nonconformities were
noncompliant when established.
Most discussions of zoning nonconformities focus exclusively on legally nonconforming lots, structures,
or uses. This is because legal nonconformities may remain a part of the community fabric indefinitely, but
illegal nonconformities have no protection from code enforcement actions to bring them into compliance.
Consequently, in the sections below the term nonconformity refers only to a legal nonconformity.
Zoning changes often result in a net increase in nonconformities. Some common nonconformities in
older communities include building setbacks or lots that are too small and corner stores in areas zoned
for exclusive residential use. While it makes sense to assume that all nonconformities are undesirable
and should be brought into compliance, in reality community members often don’t mind if some
nonconformities continue or even expand.

David Morley

Managing Zoning Nonconformities

The home in this illustration would be
a nonconforming structure, since it
does not comply with the minimum
front setback.

Background

Communities have typically applied zoning standards prospectively. In other words, new standards only
apply to new development. Existing nonconforming lots, structures, and uses are grandfathered under
new zoning standards. The early framers of zoning law did this on purpose to take the sting out of new
regulation. In fact, it’s unlikely that zoning would have caught on if all property owners were required to
immediately extinguish nonconformities. However, this grandfathered status comes with limitations.
These limitations are most relevant in situations where owners want to modify or expand a structure or use
or rebuild after a fire, flood, or storm. Generally, property changes that cross a certain threshold, whether
physical or monetary, trigger a requirement that an owner must bring the property into compliance with
the current zoning standards. The purpose of these triggers is to encourage redevelopment that is in line
with the community’s vision for the zoning district. But, as a side effect, these building and use limitations
can actually slow the pace of change. Owners may be reluctant to make costly conforming improvements,
and banks are typically hesitant to make loans on nonconforming properties. Because nonconforming
status creates a barrier to reinvestment, it is important for communities to carefully consider how new
zoning standards will affect the types and location of nonconformities.
Not all nonconformities have negative effects on adjacent properties or the larger community. In fact,
in some instances, continuance or expansion of a nonconformity does not threaten public health or
safety and may even be preferable to the alternative of disinvestment. For this reason, it makes sense
for communities to treat nonconformities that are relatively benign differently than those likely to
have significant detrimental effects. The following sections contain three broad recommendations for
managing nonconformities through zoning.

Recommendation 1: Rezone to Minimize Nonconformities

When communities map new zoning districts, multiple contiguous blocks or even entire
neighborhoods may be rendered nonconforming. If the intended goal is to facilitate dramatic
redevelopment of these areas, this may make sense. But, if the structures and uses in these
neighborhoods are generally viewed as desirable, widespread nonconformities may be a sign that the
new districts are a poor fit for older areas of the community.
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In these instances it makes sense to change the zoning to minimize nonconformities. This can be
accomplished by remapping mature neighborhoods to a more appropriate zoning district, adjusting the use
permissions or dimensional standards of the current district to better match existing conditions, or creating
a new zoning district that fits the character of these areas. All of these approaches have the net effect of
reducing inadvertent nonconformities and decreasing the likelihood of hardships for property owners.

Recommendation 2: Sanction Benign Nonconformities

For nonconformities that are not geographically concentrated, it often makes sense to distinguish
between those that pose a significant potential threat to public health or safety and those that are
largely benign. Examples of benign nonconformities may include small deviations from required
setbacks or lot area requirements, unlisted uses that are similar to explicitly permitted uses, and minor
shortfalls in off-street parking spaces.
While each community will need to establish its own criteria for what constitutes a benign
nonconformity, the most effective way to sanction the continuance or expansion of these lots,
structures, or uses is to state this tolerance clearly in the zoning ordinance. This may be as simple as
adding a provision to a new set of zoning standards that authorizes the expansion or rebuilding of any
existing development, subject to the standards in effect when the lot, structure, or use was established.
Or communities may want to create a special permit process that allows local officials to grant
conforming status on a case-by-case basis. Both of these approaches remove the stigma associated
with nonconformance, which is especially important to lenders.

Recommendation 3: Phase Out Detrimental Nonconformities

In contrast to a benign nonconformity, a detrimental nonconformity has a high probability of
eventually harming public health or safety. Consequently, zoning should encourage the elimination of
detrimental nonconformities. Examples of detrimental nonconformities may include a bar or restaurant
with late-night hours in a quiet residential district or a heavy industrial use in a floodplain.
As communities try to phase out potentially harmful nonconformities, they usually focus on limiting
expansion and preventing rebuilding or reoccupancy. Typically, this means prohibiting any building
expansions or site modifications that do not reduce or eliminate the nonconformity, changing one
nonconforming use for another, reestablishing a nonconforming use or structure after a period of
vacancy, or reconstructing a severely damaged or demolished nonconforming structure.
In instances where continuance of a nonconformity poses an especially acute risk to public health and
safety, communities may take more drastic measures. These measures include nuisance abatement
actions, amortization schemes that require conformance after a specified period of time, or public buyouts for willing sellers. Because these options carry significant legal risks for local governments, local
officials should always engage competent legal counsel before taking action.

Summary

Nonconforming lots, structures, and uses are a natural byproduct of new zoning standards. While
most zoning ordinances encourage phasing out nonconformities, not all nonconformities pose risks
to public health and safety. Instead of treating all nonconformities the same, it makes more sense to
distinguish between benign and detrimental nonconformities. Communities can transform benign
nonconformities into conforming lots, structures, or uses through rezoning, explicit exemptions from
new standards, or special permit processes. And they can expedite the elimination of detrimental
nonconformities through strict limits on expansion, rebuilding, or reoccupancy.
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Chapter 49.30 - NONCONFORMING DEVELOPMENT
49.30.010 - Purpose.
It is the intent of this section to provide standards for the continued use of property made
nonconforming by adoption of this title.

(Serial No. 87-49, § 2, 1987)
49.30.100 - Continuation of nonconforming situations.
Unless otherwise specifically provided in this chapter and subject to the restrictions and qualifications
set forth in sections 49.30.200—49.30.700, nonconforming situations that were otherwise lawful on the
effective date of the ordinance codified in this chapter may be continued.

(Serial No. 87-49, § 2, 1987)
49.30.200 - Residences in industrial and waterfront commercial industrial zones.
The restrictions of this chapter shall not apply to existing dwellings in the industrial and waterfront
commercial industrial zones.

(Serial No. 87-49, § 2, 1987)
49.30.300 - Nonconforming lots.
(a) A lot rendered substandard in size by the adoption of this title may nonetheless be used in
conformity with applicable use regulations, provided that no use, including duplexes and multifamily
dwellings, requiring a lot size greater than the minimum for that zone shall be permitted except as
provided in subsections 49.25.510(h) and (i)
(b) This section applies only to nonconforming lots undeveloped at the time of the adoption of this Code.
A change in use of a developed nonconforming lot shall be accomplished in accordance with section
49.30.600.
(c) If, on the date the ordinance from which this section derives becomes effective, an undeveloped
nonconforming lot adjoins and has continuous frontage with one or more other undeveloped lots
under the same ownership, each lot may be developed with single-family dwellings if community or
approved individual waste systems are provided.

(Serial No. 87-49, § 2, 1987; Serial No. 91-01, § 4, 1991)
49.30.400 - Aggravation of nonconforming situations.
(a) Except as provided in this section, section 49.25.430, section 49.25.440, and section 49.25.510,
nonconforming situations may not be aggravated. As used herein, "aggravate" includes the physical
alteration of structures or the placement of new structures on open land if such results in:
(1) An increase in the total amount of space devoted to a nonconforming use; or
(2) A greater invasion in any dimension of setback requirements or height limitations, a further
violation of density requirements or further deficiencies in parking or other requirements.
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(b) A use made nonconforming by the adoption of the ordinance codified in this title may be extended
throughout any portion of a completed building manifestly designed or arranged to accommodate
such use, but may not, except as provided in section 49.30.800, be extended to other buildings or to
land outside the original building.

(Serial No. 87-49, § 2, 1987; Serial No. 91-03, § 4, 1991; Serial No. 91-50, § 3, 1991)
49.30.500 - Reconstruction.
(a) Except as provided in subsections (b) and (c) of this section, if a building is damaged by any change
so that the cost of renewal of the damaged parts exceeds 75 percent of the cost of the replacement
of the entire building, exclusive of foundations, using new materials, then such building shall not be
rebuilt, unless the building and its intended use comply with this title. The determination of whether a
building is destroyed to the extent described shall be made by the building official.
(b) If a single-family dwelling, duplex, or multifamily dwelling in a residential district is damaged by any
involuntary change, including fire, flood, landslide, avalanche, or earthquake, so that the cost of
renewal of the damaged parts exceeds 75 percent of the cost of the replacement of the entire
building, exclusive of foundations, using new materials, then such building may be replaced or
reconstructed to the same footprint on the original location with the exception of encroachments into
public rights-of-way or adjacent property; provided, the intended use of the building is the same as,
or less intensive than, the prior use and is a permissible use in the district. The determination of
whether a building is destroyed to the extent described shall be made by the building official. If the
building official determines that the foundation of the building is not reusable due to damage or
substantial noncompliance with Title 19, the building regulations code, then the building may be
replaced or reconstructed to the same footprint and the footprint shall be relocated on the lot so as to
reduce, to the extent reasonably feasible, the occurrence or severity of any nonconforming setbacks,
taking into consideration topography, shape, and size of the lot, and all other relevant factors.
However, if such relocation is not reasonably feasible, the building may be replaced or reconstructed
to the same footprint on the original location. Projections beyond the footprint including architectural
features, roof eaves, foundation footings, porches, decks, terraces, patios, unenclosed stairways,
and fire escapes, and attached structures, may also be replaced or reconstructed as they existed on
the original building, with the exception of encroachments into public rights-of-way or adjacent
property. An as-built survey or other proof of the footprint and location of the original building and
projections beyond the footprint is to be provided to the City and Borough at the time the building is
to be replaced or reconstructed. A building may be replaced or reconstructed under this subsection
with the same number of off-street parking spaces as were provided for the original building. Nothing
in this subsection constitutes an approval or waiver of an encroachment of the building or its footprint
or projections beyond the footprint into a public right-of-way or adjacent property, nor does it
authorize the building or projections beyond the footprint of the building to be replaced or
reconstructed so as to encroach into a public right-of-way or adjacent property. Nothing in this
subsection waives any other applicable laws or regulations including Title 19, the building regulations
code, and this title.
(c) The commission, through the conditional use permit process, may allow the replacement or
reconstruction of a multifamily dwelling in any multifamily residential, general commercial, light
commercial, mixed use, or waterfront commercial district when the dwelling is damaged by any
involuntary change, including fire, flood, landslide, avalanche, or earthquake, and the cost of renewal
of the damaged pans exceeds 75 percent of the cost of the replacement of the entire building,
exclusive of foundations, using new materials, provided the intended use of the building is the same
as, or less intensive than, the prior use. The determination of whether a building is destroyed to the
extent described shall be made by the building official. A building may be replaced or reconstructed
under this subsection with the same number of off-street parking spaces as were provided for the
original building unless additional spaces are required under the Federal Americans with Disabilities
Act. Nothing in this subsection constitutes an approval or waiver of an encroachment of the building
or its footprint or projections beyond the footprint into a required yard, nor does it authorize the
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building or projections beyond the footprint of the building to be replaced or reconstructed so as to
encroach into a required yard, except as provided in subsection 49.25.430(5). Nothing in this
subsection waives any other applicable laws or regulations, including title 19, the building regulations
code; and title 49, the land use code.
(d) The director may allow a building in the MU zoning district which has been converted from residential
to nonresidential use to revert to residential use at the original density and parking requirement, if the
reversion results in no additional floor space.

(Serial No. 87-49, § 2, 1987; Serial No. 89-05, § 3, 1989; Serial No. 89-33, §§ 3, 4, 1989; Serial
No. 91-46, § 2, 1991; Serial No. 2001-02, § 2, 4-2-2001; Serial No. 2006-15, § 7, 6-5-2006;
Serial No. 2012-36, § 4, 9-17-2012 )
Cross reference— Right-of-way encroachment permits, CBJ Code ch. 62.55.
49.30.600 - Change in use of property.
(a) A substantial change in the use of property containing a situation made nonconforming by the
adoption of the ordinance codified in this title may be made only after review and approval according
to the procedures applicable to an initial use.
(b) Property changed in use pursuant to subsection (a) of this section may not thereafter revert to its
nonconforming status. As used in this subsection the term "substantial change" means a change
sufficient to require a new development permit.

(Serial No. 87-49, § 2, 1987)
49.30.700 - Abandonment and discontinuance of nonconforming situations.
(a) If a nonconforming use is discontinued for 365 consecutive days, or discontinued for any period of
time without a present intention to reinstate the nonconforming use, the property involved may
thereafter be used only for conforming purposes.
(b) For purposes of determining whether a right to continue a nonconforming situation is lost pursuant to
this section, all of the buildings, activities and operations maintained on a lot shall be considered as a
whole. Discontinuance of part of a use or the use of part of the property shall not necessarily
terminate rights to the nonconformity, but if a nonconforming use is maintained in conjunction with a
conforming use, discontinuance of the nonconforming use for the required period shall terminate the
right to maintain it thereafter.
(c) When a structure or operation made nonconforming by this chapter is vacant or discontinued at the
effective date of the ordinance codified in this chapter, the 365-day period for purposes of this
section begins to run on the effective date of the ordinance codified in this chapter.

(Serial No. 87-49, § 2, 1987)
49.30.800 - Completion of nonconforming developments.
(a) Completion of structures. Any structure for which a building permit has been issued prior to the
effective date of the ordinance codified in this chapter may be completed in accordance with such
permit.
(b) Completion of developments other than structures.
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(1) Any development for which a variance, planned unit development certificate, conditional use
permit, or temporary permit has been issued prior to the effective date of the ordinance codified
in this chapter may be completed in accordance with a building permit issued prior to the
expiration of and in accordance with such variance, planned unit development certificate,
conditional use permit or temporary permit. Such expiration shall occur as specified prior to the
adoption of the ordinance codified in this title or six months after the effective date of the
ordinance codified in this title, whichever is later.
(2) A preliminary plat approval issued prior to the effective date of the ordinance codified in this
chapter shall expire 18 months after issuance, or six months after the effective date of the
ordinance codified in this title, whichever is later, unless the development for which it was
issued is first awarded a public transmission facilities permit.
(3) A final plat approval issued prior to the effective date of the ordinance codified in this chapter
shall expire two years after such effective date, unless the plat is recorded.
(c) Allowance for completion. When it appears from the developer's plans or otherwise that a project
was intended to be or reasonably could be completed in phases, stages, segments or other discrete
units, the developer shall be allowed to complete nonconforming units only if they were the subject of
a building permit issued prior to the effective date of the ordinance codified in this chapter and if they
were included in the initial phase.

(Serial No. 87-49, § 2, 1987)
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Zoning and Land Use Planning
Patricia E. Salkin*
Abandonment, Discontinuance and Amortization of
Nonconforming Uses: Lessons for Drafters of Zoning
Regulations
I.

Introduction

Observing that a disproportionate number of reported cases
highlighted on the Law of the Land blog (www.lawoftheland.
wordpress.com) are opinions addressing the subject of
nonconforming uses, this column attempts to unravel some of
the legal issues that stem from poor drafting of these provisions in zoning regulations, and demonstrates options for
practitioners and drafters to better regulate for the eventual
disappearance of nonconformities.
Early drafters of zoning legislation believed that some
uses of land were incompatible with others and that more efcient employment of land resources would be achieved if
such incompatible uses were cleanly separated. The drafters
respected the “natural” patterns of development evidenced
by existing uses, and use districts established by law unavoidably included land devoted to uses proscribed by the
new zoning regulations.1 However, for legal and political
reasons, the drafters avoided direct attacks on these
incompatible or nonconforming uses and instead permitted
existing uses to continue, albeit taking steps to gradually
eliminate them over time.2 The early drafters took steps to
reduce the life expectancy of these nonconforming uses by
limiting their right to change, expand, alter, repair, restore,
or recommence after the use stopped for a specied period of
time.3 With such restrictions, the theory was that market
forces would eventually force operators and owners to eliminate these nonconforming uses.4 This expectation, however,
*Patricia Salkin is the Raymond & Ella Smith Distinguished Professor of Law and Director of the Government Law Center of Albany Law
School. This column is based on presentations by the author at the August
2009 ALI-ABA Land Use Institute in San Diego, CA, and the November
2009 Planning, Zoning and Eminent Domain Institute of the Center for
American and International Law in Dallas, TX.
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Zoning and Land Use Planning
has not been realized, and today the problems associated
with the regulation and desire to eliminate nonconforming
uses make up a signicant portion of land use related
litigation. The American Planning Association's Legislative
Guidebook on Smart Growth explains that in deciding how
to treat nonconforming uses, local governments must address two competing principles: achieving ultimate conformity balanced with fairness in requiring termination of a
use or demolition of a structure that was constructed or commenced in compliance with the law when the owner, relying
on the legality of the land use or structure at the time,
incurred time and money in maintaining the structure or
continuing the use. 5 More recently, attention has been
focused on the legal nonconformities of development
standards.6
The authority of a municipality to deal with nonconforming uses may be broadened or narrowed by the enabling acts
which are the source of its zoning power.7 However, most
states do not address the subject of nonconforming uses in
these statutes.8 Therefore, the regulation of nonconforming
uses is left largely to municipalities and the unique approaches and language they may individually choose to
employ with respect to these uses. While there are many
aspects of a full discussion of the regulation of nonconforming uses, this column is focused on the narrow issue of how
local governments seek to use their authority to eventually
eliminate nonconforming uses through regulatory determinations of passive abandonment and/or discontinuance of the
use, and well as through the more active method of
amortization.
II. Abandonment or Discontinuance
Municipal legislatures have included in their zoning ordinances specic provisions for the termination of nonconforming uses based on the theory of discontinuance of use or
abandonment. Some ordinances terminate nonconforming
uses after a specied period of “abandonment” while other
regulations are drafted in terms of “discontinuance” of use,
or allowing a nonconforming structure to remain vacant.9
The periods of vacancy, discontinuance, or abandonment
that may trigger a permanent cessation of use can range
from 30 days to two years.10
Many jurisdictions have established a two-pronged subjective test to determine if a property owner has abandoned a
nonconforming use.11 This test typically requires “(1) an
intention to abandon, and (2) some overt act or failure to act
487
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Real Estate Law Journal [Vol. 38:4 2010]
which carries a sucient implication that the owner neither
claims nor retains any interest in the subject matter of the
abandonment.”12 The owner has the burden of proof by a
preponderance of evidence to show “the use is a continuing
and denite intention.”13 Other municipalities instead choose
to remove the element of intent. In these situations, discontinuance provisions specically state that they operate to
prevent and prohibit resumption of a nonconforming use after a specied period of time has lapsed, regardless of
intent. 14 This type of provision has been construed as
establishing a rule of evidence and operates even where there
is no intent to abandon or even where there was an intent
not to abandon.15 While the courts have agreed that municipalities have power to impose such a restriction, they are
not in agreement as to whether it is alone sucient to
prevent resuming the nonconforming use.16 A number of
courts still construe discontinuance as abandonment and
require proof of discontinuance for the specied period of
time to be supplemented by some proof of an overt act, or
failure to act, which would justify a nding that there had
been an intent to abandon the rights inherent in the
nonconforming use.17
III. Drafting and Interpreting Ordinance Language
for Abandonment and Discontinuance
Absent statutory guidance, exactly what constitutes
abandonment or discontinuance of a nonconforming use is
up to the municipality in the rst instance. Much of the litigation can be avoided if municipal drafters were more careful in wording. What follows are examples of the common
approaches to drafting that demonstrate the variety of
choices municipalities must make. It is critically important
for municipal attorneys to review the applicable zoning
ordinance/law when it comes to the subject of nonconforming
uses to guide the municipality in a discussion for purposes of
ensuring that the ordinance, as written, will accomplish the
desired outcome. Furthermore, a preemptive examination of
the nonconforming use section of the zoning regulation can
help municipal attorneys and planners to identify vague provisions and standards that can be claried prior to applicants, property owners and neighbors invoking a poorly
drafted regulation that is then left to the courts to interpret.
For example, consider the following issues:
488
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1. What is the desired length of time for a
nonconforming use to have ceased for the
municipality to consider it abandoned and no longer legally recognized?
There is no “right” length of time for a municipality to allow a nonconforming property owner to cease or suspend
operation of the use before future use must conform to the
zoning regulation. This is a decision that each municipality
must make for itself. The common drafting problem is the
ordinances can be poorly written with vague and ambiguous
terms. Below are examples of both clear and unclear
ordinance provisions, as well as provisions that show a range
of time from 30 days to two years before abandoned or
discontinued nonconforming uses lose their preferred status
as such. These illustrative examples are then followed by
examples of recent litigation where the issue before the court
centered on the language of the zoning ordinance with respect to time.
Examples from zoning ordinances:
a. “If such nonconforming use of land ceases for any
reason for a period of more than 30 days, any
subsequent use of such land shall conform to the
regulations specied by this chapter for the district in
which such land is located.” City of Grand Ledge, MI,
Charter, Part II, General Legislation, Chapter 220 Zoning, Article XX: Nonconforming Lots, Structures and
Uses, § 220-93 Nonconforming uses of land (C).
b. “If any such nonconforming use of land ceases
for any reason for a period of more than 30 days,
any subsequent use of such land shall conform to the
regulations specied by this chapter for the district in
which such land is located.” City of El Reno, OK,
Charter, The Code, Part II, General Legislation,
Chapter 361 Zoning, Article V: Nonconformities,
§ 361-30 Nonconforming Uses of Land (C).
c. “Except as herein provided, no nonconforming use may
be reestablished after it has been discontinued or
vacated for a period of 180 days or more.” City of
Albany, NY, Chapter 375 Zoning, Article XIII, Sec.
375-90(A).
d. “When a nonconforming use of land, structure and
premises in combination is discontinued or abandoned for six consecutive months or for 18
months during any three-year period (except
when government action impedes access to the
489
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premises) the land, structure or structure and premises in combination shall not thereafter be used
except in conformity with the regulations of the district
in which it is located.” Borough of Gibbsboro, NJ, Part
II, General Legislation, Chapter, 400 Zoning, Article X:
Nonconforming Uses, § 400-77 Abandonment.
[Amended 2-15-1983 by Ord. No. 83-1].
e. “If any nonconforming use of land ceases for any
reason for a period of one hundred eighty consecutive days or more, any subsequent use of said
land shall conform to the regulations for the zoning
district in which the land is located.” Code of the City
of Evanston, WY, Chapter 24 Zoning, Article X Nonconforming Uses, Structures And Lots, § 24-98 Nonconforming use of land (C).
f. “If a nonconforming use of a building, structure or lot
is abandoned for a continuous period of one year,
subsequent use of such building, structure or lot shall
conform with provisions of this chapter. For purposes
of this chapter, abandonment shall commence when
the nonconforming use ceases.” Township of Doylestown, PA, Article XXI Zoning, sec. 175-112 (D).
g. “Shall not be reestablished if such use has for any reason been discontinued for a period of over one year
. . .” Village of Bronxeville, NY, Chapter 310 Zoning,
Article V, sec. 310-25(A)(3).
h. “Whenever a nonconforming use has been discontinued or in a non-operative status for a period
of one year or more, such use shall not thereafter be
reestablished, regardless of change of ownership, and
any future use shall be in conformity with the provisions of this Code. The casual, intermittent temporary
or illegal use of land or buildings shall not be sucient
to establish the existence of a nonconforming use, and
the existence of a nonconforming use on a part of a lot
or tract shall not be construed to establish a nonconforming use on the entire lot or tract. Town of Bethany
Beach, DE, Chapter 245: ZONING, ARTICLE V Nonconforming Uses and Structures, § 245-32.
Abandonment. [Amended 12-16-1983 by Ord. No. 123].
i. “When a nonconforming use of land ceases for
any reason for a period of more than one year,
its legal, nonconforming status is terminated.”
Town of Bridgeville, DE, Charter, The Code, Part II:
General Legislation, Chapter 234: Land Use and
490
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Development, Article V: Nonconforming Situations,
§ 234-28: Nonconforming Uses (C) Termination of
nonconforming status.
j. “Without just cause, no building or portion thereof used
in whole or in part for a nonconforming use in a Residential or Commercial District which remains idle
or unused for a continuous period of 12 months,
whether or not the equipment or xtures are
removed, shall again be used except in conformity
with the regulations of the district in which such building or land is located.” Town of Fenwick Island, DE,
Charter, Part II, General Legislation; Chapter 160 Zoning, § 160-6: General regulations; exceptions. (D)
Nonconforming uses. (2) Discontinuance of nonconforming uses.
k. “If any nonconforming use of land or of a structure housing a nonconforming use ceases or is
discontinued for any reason for a period of 12 or
more consecutive months, any subsequent use of
such land or structure shall conform to the requirements of this chapter in all respects.” Town of Bar
Harbor, ME, Charter, The Code, Chapter 125 Land
Use, Article IV Nonconformity, § 125-54 Nonconforming uses of land or structures. (E) [Amended 11-42003].
l. “(A) If a nonconforming use of a building or land
is discontinued, razed, removed or abandoned
for 365 consecutive days, subsequent use of such
building or land shall conform with the regulations of
the district in which it is located. (B) Abandonment
shall commence on the date when customary efforts to continue the use cease.” Code of the
Borough of Quakertown, PA (Bucks County), Chapter
27 Zoning, Part 4 General Regulations, § 406.
Nonconformities. (Ord. 983, 3/4/1992; § 4.6; as amended
by Ord. 1053, 9/1/1999, § II) 5. Abandonment.
m. “Abandonment: If any nonconforming use of land or a
building is discontinued for a period of two years
or more such land or building shall thereafter be used
or developed only in accordance with the terms of the
Abington Zoning Bylaw for the zoning district(s) in
which such property is located.” Abington, MA—Art.
XI Nonconforming Uses, Structures and Lots, sec.
175-70 (A).
n. “If a nonconforming use is discontinued for a period
491
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of 24 consecutive months, further use of the property
shall conform to this chapter or be subject to
review by the Zoning Board of Appeals.” Town of
Lake George, NY, Chapter 175 Zoning, Article VII, sec.
175-65.
2. Does it make a dierence whether the property
owner intended to abandon the use?
Typically zoning ordinances remove the element of intent
from an abandonment analysis, making it easier to prove
that the use had ceased for the applicable period of time.
Where intent is an element to be considered, evidentiary issues can become problematic. What follows are examples of
provisions for zoning ordinances that illustrate various approaches to addressing the issue of intent, and then some
recent cases where intent was an issue.
Examples from zoning ordinances:
a. “A nonconforming use, if is discontinued for a continuous period of six months, shall be deemed terminated
unless the property owner can demonstrate to the
reasonable satisfaction of the Planning and Zoning Commission his or her intent to maintain and
continue such use.” Bethel, CT (Faireld County), sec.
118-40(D).
b. “Abandonment of a nonconforming use shall consist of
some act, or failure to act, which evidences the
owner's lack of intent to continue the nonconforming use and is not refuted by any demonstration on
the part of the owner of an intent not to abandon
the use; provided however, that any involuntary interruption caused by catastrophe, if any nonconforming
use ceases for a period of one year, the owner will be
presumed to have abandoned the nonconforming use
unless such presumption is rebutted by substantial
evidence of intent not to abandon the use. Town of
Westerly, RI, Chapter 260 Zoning, Article VII, sec. 26032(B)(3).
c. “Intent to resume a nonconforming use shall not
confer the right to do so.” Village of Bronxeville, NY,
Chapter 310 Zoning, Article V, sec. 310-25(A)(3).
d. “If such nonconforming use of land ceases for any
reason for a period of more than 30 days, any subsequent use of such land shall conform to the regulations
specied by this chapter for the district in which such
land is located.” City of Grand Ledge, MI, Charter, Part
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II, General Legislation, Chapter 220 Zoning, Article
XX: Nonconforming Lots, Structures and Uses, § 220-93
Nonconforming uses of land (C).
e. “If a nonconforming use of a building or land is
voluntarily abandoned and ceases for a continuous period of one year or more, subsequent use of
such building or land shall be in conformity with the
provisions of this chapter.” Borough of Shippensburg,
PA, Part II General Legislation, Chapter 150 Zoning,
Article X Supplementary Regulations, § 150-48 Nonconforming structures and uses, (E) Abandonment.
f. “(C) Continuity of nonconforming uses. No nonconforming use may be reestablished after it has been
discontinued for 12 consecutive months. The
vacating of premises or structures or the nonoperative status of such premises or structures
shall be conclusive evidence of discontinued use
. . .” Township of Brecknock, PA, Part II: General
Legislation Chapter 110 Zoning, Article III Nonconforming Lots, Uses and Structures, § 110-10 Nonconforming
uses and structures.
g. “(D) A nonconforming building or a building in
which a nonconforming use is conducted that is
damaged or destroyed by any casualty to any
extent may be restored within two years after
such destruction or damage but shall not be enlarged
except as provided in § 170-73 above. (E) If any
nonconforming use ceases for any reason for a
continuous period of two years or more, other
than for reasons beyond the control of the owner
of the property, except as provided in Subsection D
above, or is changed to or replaced by a conforming use,
the land and building thereupon shall be subject to all
the regulations as to the use for the zoning district in
which such land and building are located as if such
nonconforming use had never existed.” Rappahannock
County, VA, Part II, General Legislation Chapter 170
Zoning, Article VIII Nonconforming Uses § 170-74 General Regulations.
Recent Litigation:
In two recent cases involving the nonconforming use of a
single family home as a rental property, the courts in New
Jersey and Utah came to dierent determinations on
whether abandonment had occurred based on two very similar fact patterns.18
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Some courts have not looked past the presumption of
abandonment created by a nonconforming use's statutorily
proscribed time period of inactivity. In those courts a showing of intent to abandon a nonconforming use is not required
when the statutory time period of abandonment is reasonable and specically stated in the ordinance.19 Other courts
have ruled that intent is only important where some force
outside the control of the property owner prevents the
continuous use of the land in a particular manner. When
there is nothing involuntary about the cessation of the
nonconforming use, the showing of a landowner's intent to
abandon is not required.20
Courts which follow this two-pronged approach requiring
a showing of intent and an overt act or failure to act, have
ruled that mere non-use is not sucient to establish the fact
of abandonment absent other evidence tending to prove the
intent to abandon.21 According to such reasoning, although
the passage of time can create an inference of abandonment
there must be the additional showing of an intent to abandon
the nonconforming use before the nonconforming use is
deemed abandoned.22 The longer the time of cessation the
greater the weight is attributable to that factor, but it can be
overcome with evidence of the owner's intent to resume
operation and factors which have prevented him/her from
continuing operation.23
A zoning ordinance requiring a proof that a nonconforming use was “voluntarily discontinued” for abandonment to
occur required proof of a manifest intention to abandon the
use coupled with acts or omissions implementing that
intent.24 Proof of a previous landowner's decision to dissolve
a corporation considered a pre-existing nonconforming use
and his choice to cease doing business suciently met this
burden, and when coupled with nonuse for a statutorily sufcient time period equated to abandonment of the nonconforming use.25 Attempts to sell a property for uses other than
nonconforming uses, statements of the owner not to return
to the site in question, and removal of equipment integral to
the nonconforming use are all acts that have been found
equating to the abandonment of a nonconforming use.26
Some courts have ruled that the actions and intent of the
current or prior landowner are crucial in determining
abandonment of a nonconforming use, while the actions and
intent of a lessee or future owner are irrelevant.27
3. Can the Period of Abandonment/Discontinuance
be Extended?
Remembering that the goal of zoning is to ultimately bring
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all parcels into compliance with the allowable uses in the
zoning district, it might seem peculiar to discuss whether a
municipality can extend the time of abandonment or discontinuance of a nonconforming use beyond the time initially
set in the local regulation. However, some municipalities,
perhaps as a result of negotiation and compromise in the
drafting of new zoning regulations, do allow for this
possibility. These ordinance provisions should set forth the
specic circumstances that must exist for this to occur, as
well as describe the process that must be followed for the
requesting and granting of this extension. What follows are
examples.
Example from a zoning ordinance:
a. “The Zoning Board of Adjustment may, for good
cause shown, extend the period of permitted discontinuance up to three additional years, provided
that application in writing is made to the Board at least
60 days before the commencement date of such threeyear additional period.” City of Nashua, NH, Chapter
190, Article XII, sec. 190-122.
Recent Litigation:
Where the zoning ordinance is very strict regarding the
extension of the abandonment period, large scale operations
will be aected much more than small ones. Where an
injunction prevented the operation of a nonconforming use
landll, after the injunction was lifted the landll was not
able to become operational quickly enough not to be deemed
abandoned under the applicable ordinance. The controlling
statute contained no exception for a complex business such
as a landll, which required considerable startup and
development time for it to be functioning after the injunction
was lifted.28
4. Can an abandoned nonconforming use be reestablished?
Although municipalities are typically strict in their quest
to eliminate nonconforming uses, some jurisdictions provide
a mechanism for the re-establishment of the nonconforming
uses. The rst example below seems to indicate that the
nonconforming uses shall be allowed to continue by special
permit. Where there are no conditions on the length of time
a special use permit is granted, and since such permit runs
with the land, this may in essence convert the nonconforming use closer to a more permanent use. Further, should
municipalities desire to allow the nonconformity to continue,
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it might be better to either consider granting a use variance
if the subject property can meet the statutory test for such,
or consider rezoning to allow the use if it is no longer
considered oensive.
Examples from zoning ordinances:
a. “Any nonconforming structure use which has been
abandoned or not sued for a period of two years, or more
shall not be re-established, except by the granting of
a special permit from the Zoning Board of Appeals
in accordance with provisions of this ordinance.” Town
of Pittseld, MA, Town Code Article 23-8 Nonconformities, Sec. 8.4 Abandonment and Non-Use.
b. “In the event that a nonconforming use of any
building or place is discontinued for a period of
six months, the use of the same shall thereafter
conform to the use permitted in the district in which it
is located; provided, however, that the Board of
Commissioners may permit a continuation of such
nonconforming building or premises.” Town of
Redington Shores, FL, Charter, Part II, General
Legislation Chapter 90 Land Development Regulations
Part 5 Zoning, Article XXV District Use Regulations,
§ 90-114 Nonconforming Uses. (C) Discontinuance of a
nonconforming use.
Recent Litigation:
Where a zoning ordinance stated that once a nonconforming use is abandoned, it cannot be reestablished, the operation of a nonconforming use on property pursuant to a special
exception was deemed by a court to be abandonment of the
nonconforming use.29 Once the special use permit is granted,
it becomes the operative document regarding the permitted
uses of the property, and the use of the property is no longer
considered a nonconforming use or the time period required
for abandonment begins.30 However, the intent to discontinue
a nonconforming use cannot be proven where a municipality
forces a property owner to apply for a special use permit for
an activity substantially similar to the nonconforming use
and where the property owner has no intent to end the
nonconforming use.31
5. Does use of the entire building need to be
abandoned to eliminate the nonconformity?
Another area that has been the subject of litigation surrounds the question of exactly what constitutes a discontinuance of use. For example, is it use of the building/structure
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for any reason in whole, or just in part? Sometimes municipalities choose to use the phrase “substantial discontinuance” or discontinuance of “substantially all” of the use. The
immediate problem is that the ordinances fail to dene the
term “substantial,” providing a eld day for negotiation between landowners and the municipality, and ultimately often
requiring court intervention due to poor drafting.
Examples:
a. “Any nonconforming use or portion thereof which
becomes unoccupied, unused or discontinued and
remains unoccupied, unused or discontinued during any
continuous period of twelve (12) months shall be
deemed an abandonment of the nonconforming use . . .”
City of Harrisburg, PA, Zoning Code 7-302.2 Reversion
of Nonconforming Structures, Buildings and Uses.
b. “The substantial discontinuance of any nonconforming use for a period of one year or more terminates such
nonconforming use of a structure or premises, and
thereafter said structure shall not be used, except in
conformity with provisions of this ordinance.” Town of
Islip, NY, Chapter 68 Zoning, Article III, sec. 68-15(B).
Recent litigation:
In interpreting the Zoning Resolution of the City of New
York to determine the appropriate legal standard to determine whether a nonconforming use has been discontinued,
the New York Court of Appeals overturned both the trial
court and Appellate Division, concluding that substantial—
rather than complete—discontinuation of the active, nonconforming activity forfeits the nonconforming use, and that the
good faith of the owner is irrelevant to that determination.32
Here, Section 52-61 of the Zoning Resolution prohibited
continuation of a nonconforming use if, during a two-year
period, “the active operation of substantially all the nonconforming uses * * * is discontinued” (emphasis added).
The Board of Standards and Appeals found minimal warehouse activity following the complete stoppage of operations
for 20 months, and held that this cessation failed to preserve
the nonconforming use status. As a result, the Board revoked
the building permit that had allowed the petitioner to
maintain a nonconforming use on the premises. The Court
upheld the Board's determination nding that it was supported by substantial evidence.
6. Are there exceptions to the period of abandonment?
Most zoning ordinance provisions desire to eliminate
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nonconformities, and therefore leave no opportunity for discontinuance after the use is abandoned, unintentionally or
even involuntarily (e.g., due to an act of god). Occasionally,
however, a municipality chooses to overlook, or not count,
the period of time that a use was discontinued as a result of
certain intervening actions that are not within the control of
the property owner.
Example from a zoning ordinance:
a. “If any portion of the twelve month period of discontinuance is due solely to re, other casualty,
act of God, or action by a governmental jurisdiction, including, inter alia, a proposal submitted to City
ocials for consideration of either a reuse of or a
continuation of the same use of the structure, then such
portion of time shall not be counted in the aforesaid twelve month period following which nonconforming use shall be deemed abandoned.” City of Harrisburg, PA, Planning and Zoning Code, 7-703.2(c)(2).
Recent litigation:
Where a zoning ordinance contained a provision allowing
a nonconforming use fraternity to continue so long as the
fraternity's privileges were not revoked by the university for
more than a year, the revocation of privileges for more than
a year immediately expired the nonconforming use. The
subsequent lease of the property for use by another fraternity
within one year did not function to preserve the nonconforming use.33
7. What constitutes evidence of abandonment?
Some zoning regulations provide examples of what evidence will be considered to assess whether the use has been
abandoned.
Examples from zoning ordinances:
a. “A nonconforming use shall be presumed abandoned
and its right as a nonconforming use extinguished when
any of the following has occurred:
“(A) If a nonconforming use of a building or land
is discontinued, razed, removed or abandoned for
365 consecutive days, subsequent use of such building or land shall conform with the regulations of the
district in which it is located. (B) Abandonment shall
commence on the date when customary eorts to
continue the use cease.” Code of the Borough of
Quakertown, PA (Bucks County), Chapter 27 Zoning,
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Part 4 General Regulations, § 406. Nonconformities.
(Ord. 983, 3/4/1992; § 4.6; as amended by Ord. 1053,
9/1/1999, § II) 5. Abandonment.
b. “(C) Continuity of nonconforming uses. No nonconforming use may be reestablished after it has been discontinued for 12 consecutive months. The vacating of
premises or structures or the non-operative status
of such premises or structures shall be conclusive
evidence of discontinued use.(F) Restoration and
repair. (1) Restoration (c) The reconstruction shall
start within one year from the time of damage to
the structure.” Township of Brecknock, PA, Part II:
General Legislation Chapter 110 Zoning, Article III
Nonconforming Lots, Uses and Structures, § 110-10
Nonconforming uses and structures.
Recent Litigation:
As abandonment of a nonconforming use is often a question of fact, many cases involve landowners arguing the zoning board had incorrectly ruled that their nonconforming use
was abandoned. Landowners have been able to rebut the
presumption of the abandonment of a nonconforming use
through the use of adavits and by casting doubt on contrary evidence. 34 Half-hearted eorts of complying with
chronological requirements have not been sucient to rebut
the presumption of abandonment.35
In Zall v. Zoning Board of Appeals of Salisbury,36 the
owner of property adjacent to a nonconforming use brought
an action seeking to annul a special permit granted to the
nonconforming use property owner (defendant) by the zoning
board (co-defendant). The special permit authorized the defendant to change a prior nonconforming use of its beachfront
property from a nightclub to a restaurant. The trial court
vacated the board's decision to grant the special permit
concluding the defendant had abandoned the nonconforming
use. The defendant appealed. The applicable zoning ordinance stated that nonconforming uses cease to exist after
two years of non-use. Aware that the two-year period set
forth in the by-law was about to expire, the defendant made
what the judge viewed as a weak eort to open for business
in August, 2001. The defendant obtained a temporary tenday permit to serve “prepackaged food with milk.” However,
he did not purchase new goods for sale, and the only food
available was several years old. The defendant was on the
premises several hours each day during the ten-day period,
with the lights on and the door unlocked, but did not make
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any sales. The defendant did not advertise the business or
do anything that would put the public on notice that a food
establishment had opened. A month later, the defendant
threw the items out. The Court did not nd the defendant's
actions to be a sucient showing of operation of his business
to reverse the trial court's determination that the nonconforming use was abandoned. As a result, the lower court's
decision to vacate the zoning board's decision to grant a
special permit to NEBC was armed.37
8. Can an abandoned use be converted to a less
intensive nonconforming use?
Typically zoning ordinances provide that abandoned uses
may resume or be converted to a less intensive nonconforming use. Courts prohibit the conversion back to the more
intensive use.38 Likewise, courts have not allowed the reversion to a previously abandoned more expansive nonconforming use once it has been abandoned.39 Where the owner of a
prior nonconforming use billboard improperly added lights
to the sign, he did not abandon the original nonconforming
use. The court ruled that an improper expansion of a
nonconforming use does not equate to an overt act of
abandonment as the original use was not abandoned.40 On
the other hand, where a nonconforming use deli was
converted into a take-out Chinese restaurant which operated
beyond the authorization the zoning board granted to the
deli, the original nonconforming use was deemed
abandoned.41 The subsequent reversion of the property to a
deli use was not possible as the court ruled the nonconforming use was abandoned by the prolonged improper use as a
Chinese restaurant.42 The sale of alcohol by a restaurant has
been considered an accessory use and not an expansion nor
a separate and distinct use to a nonconforming restaurant.43
As such the decision of a previous owner of a nonconforming
use to stop serving alcohol for several years did not aect
the restaurant's ability to serve alcohol in a restaurant
setting.44
IV. Amortization
A more active or aggressive method of eliminating nonconforming uses is amortization. This concept has its roots
in the early 1915 case of Hadacheck v Sebastian, 239 U.S.
395 where the Court conrmed that the City could eliminate
the brickyard use on the property in question without such
action necessitating compensation. Amortization has always
been a controversial tool, gaining most notoriety perhaps in
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the 1960s and 1970s as advocates attempted to use this
method to force the removal of billboards along highways.
By 1978, governments were prohibited from using amortization to remove these signs on federally funded highways
absent compensation. While few states have specic statutory guidance on amortization, the general rule from common law is that the property owner/user must be given
enough time to realize a reasonable return on their
investment. Although courts approach amortization issues
on a case-by-case basis, a balancing test is typically employed
to weigh the value to the public in eliminating the use and
the harm or private loss suered as a result of the
amortization.
What follows are examples from local zoning laws and ordinances demonstrating various approaches to implementing
amortization eorts. Readers must keep in mind, however,
the need for appropriate balancing.
1. Time for the Nonconforming Use to Conform
a. “Any adult arcade, adult bookstore, adult cabaret, adult
entertainment establishment, adult motel, or adult motion picture theater, as dened in this Ordinance, in existence at the time of adoption of this Ordinance which
violates or does not conform to the provisions hereof
(hereafter, a “pre-existing, non-conforming business”)
shall conform to the provisions of this Ordinance
within a period of three (3) years from said adoption of this Ordinance.” City of Jackson, MS, Article
XIII, § 1303.03-A. Amortization of Non-conforming Use.
b. “Any nonconforming open use of land or any nonconforming billboard or advertising structure not attached to a
building, but which lawfully existed at the time that
this Ordinance became eective, shall be discontinued
within ve (5) years from the date of its passage.”
Howard County, IN, Ch. 6, § 6.1. Amortization of
Nonconforming Uses or Buildings.
c. “The lawful use of buildings or land existing at the effective date of this Ordinance which does not conform to
the provisions of this Ordinance shall be discontinued
within a reasonable period of amortization of the building; uses of buildings and land which become nonconforming by reasons of a change in this Ordinance
shall also be discontinued within a reasonable period of
amortization of the building. A reasonable period of amortization shall be construed to being after the date of
adoption of this Ordinance and shall be consid501
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ered to be thirty (30) years for buildings of ordinary wood construction, forty (40) years for buildings of wood and masonry construction, and fty
(50) years for buildings of reproof construction.”
County of Redwood, MN, § 21(1). Non-conforming Uses.
d. “The Board, under authorization of State statute, may
provide for the timely modication or removal of a
nonconforming structure or use of land. A maximum of
a ve (5) year period may be granted in which the
nonconforming use shall be modied or removed
in order to comply with the General Plan and Zoning
Ordinance. The Board may provide for a shorter time
period by providing a formula establishing a reasonable
time period during which the owner can recover or amortize the amount of any investment in the nonconforming use or structure, if any.” Layton City, UT, Ch.
19.15.080. Amortization of nonconforming uses.
e. “If, after holding public hearings, the Planning Commission determines that the continuance of a nonconforming use is detrimental to the health, safety or welfare of
a neighborhood, the nonconforming use shall be completely removed or converted to a conforming use within
an amortization period prescribed by the City Council.
The Planning Commission shall establish conditions for
the operation of the nonconforming use during the amortization period (not less than 5 years nor more
than 40 years, depending upon the impact the
nonconforming use has on the surrounding
neighborhood).” City of Florence, OR, Title 10, § 108-8. Removal of Nonconforming Uses.
f. “The board may require the removal or discontinuance
of a nonconforming use in any residential district which
does not meet the allowable use standards for the zone
in which it is contained. The removal of nonconforming
uses may be accomplished only in the following 2 ways:
A. Nonconforming signs, temporary structures, open
air storage facilities, or parking facilities shall be
required to be removed 5 years from the date of this
ordinance, when, after a hearing as provided in section
150.023, the commission nds the uses to be inconsistent or incompatible with surrounding land uses.
B. Nonconforming use in a permanent structure,
except as described in section 150.144(D), may only be
required to be removed when, after a hearing as provided
in section 150.023, the commission nds that the
nonconforming use is inconsistent or incompatible with
502

Attachment B - August 21, 2019 Staff Reports and Attachments

Packet Page 446 of 462

Zoning and Land Use Planning
surrounding land uses, and the nonconforming use is
not necessary to the surrounding residential areas in
that location. If the commission recommends the use be
discontinued, the board is required to give the owner notice and serve notice to subsequent owners that the use
of the land or structure is to be amortized. The amortization period shall relate to the market value of the
property. Any structure having a market value less
than $5,000.00 shall be given an amortization period of 2 to 5 years. Any structure with a market
value over $5,000.00 shall be given an amortization period of not less than 5 years or more than
25 years from the date of the hearing. If the
nonconforming structure or use is not removed or
discontinued within 6 months of the end of the
amortization period, the owner shall be subject to
a ne of not more than $500.00 per day or other
court action which the village deems necessary.45
2. Extension of the Nonconforming Use to
Conform
a. “The City Planning Board may grant an extension
of time for continued operation after the conclusion of this grace period if the owner of the preexisting, non-conforming business proves that he
is unable to recoup his investment in such enterprise by that date. In order to secure an extension
of time, the owner must submit to the City Planning Board a written request for such extension
at least sixty (60) days prior to the expiration of
the three (3) year grace period. No application for
extension received by the City Planning Board after
such time shall be considered. This information shall be
supported by relevant documentary evidence such as
nancial statements and tax records. Copies of such
documentary evidence must be attached to the request
for extension, and refusal or failure to provide this information as required shall constitute a waiver of the
right to seek an extension of time in which to operate.
Such written request shall set forth the following
information:
a. The amount of the owner's investment in the preexisting, non-conforming business through the eective
date of this Ordinance;
b. The amount of such investment that has been or
will have been realized at the conclusion of the threeyear grace period;
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c. The life expectancy of the existing enterprise;
d. The existence or nonexistence of lease obligations,
as well as any contingency clauses therein permitting
termination of such lease.
The City Planning Board shall notify an applicant for
an extension of time of the time and place of a hearing
to be held on such request before the City Planning
Board. After such hearing, the City Planning Board
shall issue a written order on the request for extension.
If the owner desires to appeal the City Planning Board's
order, said appeal may be taken by following the
procedures for appeal to the City Council pursuant to
the provisions of the Zoning Ordinance of Jackson, Mississippi, as amended. Extensions that are granted shall
specify a date certain for closure, and shall not be valid
for operation at any other location.” City of Jackson,
MS, Article XIII, § 1303.03-A. Amortization of Nonconforming Use.
b. “The owner or operator of a nonconforming use
may apply to the City Council for an extension of
time within which to terminate the nonconforming use. An extension shall be for a reasonable period of time commensurate with the investment
involved and shall be approved if the City Council
makes all of the following ndings or such other
ndings as are required by law:
(1) The applicant has made a substantial investment
(including but not limited to lease obligations) in the
property or structure on or in which the nonconforming
use is conducted; such property or structure cannot be
readily converted to another use; and such investment
was made prior to September 27, 2005.
(2) The applicant will be unable to recoup said investment as of November 24, 2006.
(3) The applicant has made good faith eorts to recoup
the investment and to relocate the use to a location to
meet the requirements of this Chapter.” Santa Monica,
CA, Ch. 9.44.040. Amortization of nonconforming uses.
c. “A nonconforming use due to be terminated pursuant to this section may be extended upon application for a special approval for such extension
from the Board of Appeals. Such approval shall not
be granted unless the applicant establishes and the
Board of Appeals nds that, notwithstanding the fteen
year period for amortizing a nonconforming use created
by the 1991 amendment referred to above, termination
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of the nonconforming use would cause serious nancial
harm to the property owner not balanced or justied by
the advantage to the public in terms of more complete
and eective zoning accruing from the cessation of such
use. In making this determination the Board shall
consider, among other factors (including the factors set
forth elsewhere in this chapter relating to the issuance
of special permits or approvals), i) the nature of the
nonconforming use; ii) the cost of converting to a
conforming use; iii) the amount of investment that
existed in the property on March 1, 1991, or if the zoning change creating the nonconformity was adopted after March 1, 1991, the amount of such investment on
the date of such later zoning change; iv) the detriment
caused by the nonconforming use; v) the character of
the neighborhood; vi) the ability of the landowner to
have amortized the cost of the landowner's investment
over the period between March 1, 1991 (or such later
zoning change date) and the required termination of
such use; and vii) whether an additional reasonable
amount of time is needed by the owner to amortize the
owner's investment. In making its determination the
Board shall disregard, as irrelevant, any costs for
purchase of a nonconforming building or property or
costs to repair, maintain, improve or enlarge a nonconforming property, incurred after March 1, 1991, or, if
the nonconformity was created by a subsequent zoning
change, any such costs incurred after such change. If
the extension is granted, the Board of Appeals shall set
a xed additional period for the extension of time before
the nonconforming use must be terminated.” Town of
Ithaca, NY, § 270-214. Amortization of certain nonconforming uses related to pre-1991 residential occupancies.
3. Rebuilding of Damaged Nonconforming Use
a. “No structure damaged by re or other causes to the
extent of more than triple its assessed value shall be
repaired or rebuilt except in conformity with the provisions of this Ordinance, provided, however, that this
requirement shall not apply with respect to any structure used exclusively for residential purposes.” Howard
County, IN, Ch. 6, § 6.1. Amortization of Nonconforming Uses or Buildings.
b. “No buildings damaged by re or other causes excluding
residences and farm buildings, to the extent that their
restoration will cost more than sixty (60) percent of
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their fair cash value shall be repaired or rebuilt except
to conform to the provisions of this ordinance.” Logan
County, IL, § 9.4. Amortization of Nonconforming Uses
or Buildings.
c. “Structures incurring damage of less than 50 percent
(50%) of fair market value above the foundation may be
restored, reconstructed and used as before, provided
that such restoration is commenced within six (6)
calendar months from the date damages were incurred.
If reconstruction is not commenced within six (6)
months, the use of said land or structure shall thereafter conform with the provisions of this Ordinance. Fair
market value shall be determined by reference to current statutory provisions pertaining to real estate assessment and the records of the county assessor.” City
of Snellville, GA, Article V, § 5.7. Amortization and
Discontinuance.
V. Conclusion
A substantial portion of the litigation surrounding
nonconforming uses could be avoided with better drafting of
zoning ordinance provisions. Areas that have attracted a signicant amount of nonconforming use litigation involve
abandonment or discontinuance of use and amortization.
Property owners are typically not anxious to give up the
property interest that accrues from nonconforming use
status. Sometimes property owners are not aware of the
specic regulations governing their nonconforming use, other
times, the use may have inadvertently ceased for the
requisite period of time. Still, often disagreements result
from ambiguities in the regulations themselves. Attorneys
who nd themselves in a position to assist municipalities
with the drafting of nonconforming use provisions should be
mindful of the pitfalls in failing to specify exact desires of
the municipal client in dealing with such uses. Practitioners
whose clients desire to challenge vague and ambiguously
worded provisions may be pleasantly surprised at the body
of caselaw that has developed that may support these positions, as well as the wealth of examples available from other
jurisdictions that could be used to demonstrate more specic
and clearer language for addressing municipal desires.
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Agenda
Planning Commission
Committee of the Whole
CITY AND BOROUGH OF JUNEAU
Ben Haight, Chairman
December 11, 2018

I.

ROLL CALL

Ben Haight, Chairman, called the Committee of the Whole Meeting of the City and Borough of
Juneau (CBJ) Planning Commission (PC), held in the Assembly Chambers of the Municipal
Building, to order at 5:45 p.m.
Commissioners present:

Ben Haight, Chairman; Dan Miller, Dan Hickok, Andrew Campbell,
Nathaniel Dye, Carl Greene

Commissioners absent:

Percy Frisby, Paul Voelckers, Michael LeVine

Staff present:

Jill Maclean, CDD Director; Beth McKibben, Senior Planner;
Laura Boyce, Senior Planner

Assembly members:

Wade Bryson

II.

REGULAR AGENDA
AME2018 0009:

Proposed amendments to 49.30 – Nonconforming Development

Ms. McKibben told the Commission that the primary concept of this proposed amendment to
49.30 is to be less stringent on benign nonconforming situationsand more stringent on those
that would have a more detrimental effect on public health and safety. The best way to
address conformity is to make sure that zoning works, she said. The ADOD (Alternative
Development Overlay District) is a good example of this. The other concept is to sanction
benign developments. Every community decides what is benign for them, she said. In some
residential uses, allowed density may not be conforming to the current code, she said.
The community is experiencing challenges as the finance community is reticent to finance
nonconforming properties, said Ms. McKibben.
The other goal is to phase out detrimental nonconforming uses, said Ms. McKibben. There are
not too many of these within the community, she noted. Some of these properties truly do not
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belong in their existing neighborhood, she said. The goal is that over time these properties will
be moved to an area in which they fit, she said.
A change which had recently been made to the draft ordinance is the nonconforming use. The
language states that a nonconforming use may be expanded as long it still comports with the
neighborhood, she said, with no negative impact.
Other changes were made based upon the discussion at the last meeting regarding
nonconforming structures, said Ms. McKibben. A nonconforming structure may be
reconstructed in compliance with regulations when they are accidentally damaged or
destroyed. If it is intentionally destroyed, it can only be reconstructed in accordance with the
current code, said Ms. McKibben. Previously the language stated that a nonconforming
structure could be reconstructed whether its damage was by accident or intentional, said Ms.
McKibben.
Additional new language was added concerning overcoming a presumption of abandonment,
said Ms. McKibben. This provides a method for a property owner to overcome a determination
that a nonconforming situation has been abandoned. This would be approved by the Director
and could be protested to the Board of Adjustment at a Nonconforming Situation Review. This
draft has language which specifically defines what abandonment is, said Ms. McKibben.
Proof of Nonconforming Situation was changed by the staff to Proof of Nonconforming Status,
said Ms. McKibben. It is now clearer to have a group defined as nonconforming status such as if
someone wanted to sell their four plex which was legally nonconforming. They would have
proof of nonconforming status, said Ms. McKibben. The process has not really changed even
though the name changed, she noted.
The Nonconforming Situation Review language has also changed since last viewed by the
Commission, said Ms. McKibben. This process allows the Board of Adjustment to review, limit,
or deny:
 The change of use to a different use which is prohibited by the base zone
 Expansion of nonconforming use
 Change from a nonconforming, nonresidential use to an allowed residential use that
exceeds the allowed density in RR, D1, D3, D5, D10SF, D10, D15 and D18 zones
 Reconstruction of a nonconforming dwelling unit on sites that exceed the maximum
residential density standards when an applicant does not provide standard evidence for
a Proof of Nonconforming Situation when the Director does not find the evidence to be
satisfactory
Commission Comments and Questions
Mr. Miller asked for clarification of a legal nonconforming status. He asked if this would fit
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within the Nonconforming Situation Review and if there was an avenue other than the Planning
Commission which could review the status.
Ms. McKibben said the proof of nonconforming status which is a staff review. As part of this
work CDD needs to reach out to the business and finance communities, the appraisers and the
title companies. They could then notify their client that they need to obtain a legal
nonconforming status, she said. Often people don’t know that their property is nonconforming
until it comes to sale, said Ms. McKibben. That would enable the sale to proceed much more
smoothly, she said. If they want to appeal the staff decision on the nonconforming status, then
the next step would be the Nonconforming Situation Review, she said.
The adoption of ordinance 15-03 provides the opportunity for the Planning Commission to
approve right-of-way acquisitions that create nonconforming situations if each lot has at least
one building that can be reasonably developed, explained Ms. McKibben. The nonconforming
situations created by these acquisitions will be considered legally nonconforming and should be
documented as such. This draft nonconforming code works with that process.
In general, a legally nonconforming use that is operated and maintained, has the right to
continue operating. Some nonconforming codes provide for amortization of nonconforming
uses, meaning the nonconforming use is given a period of time, such as five years, to become
conforming, or else move. This is not a process that Juneau has used and is not proposed with
this language. If a nonconforming use is not being maintained or well operated, there are other
processes outside of Title 49 that can be used to address the problem.
At the last meeting it was discussed what transpires when a nonconforming status is lost, said
Ms. McKibben. Language currently in the code states that it is lost if the repair cost of the
structure is more than 75 percent of the cost of the replacement of the entire building,
exclusive of foundation, with new material. The extent of building damage shall be determined
by the building official.
The current proposal is as follows:
 Nonconforming use - if intentionally destroyed, nonconforming rights are lost, and the
redevelopment must comply with current regulations. If accidentally destroyed to the
75 percent threshold, then the nonconforming use cannot be reconstructed or
developed.
 Nonconforming density for more than one dwelling unit - if intentionally destroyed,
nonconforming density rights are lost. I accidentally destroyed, there is no replacement
cost threshold, and nonconforming density may be reconstructed.
 Nonconforming density to one dwelling unit - if intentionally destroyed, nonconforming
density rights are lost. If accidentally destroyed to the 75 percent cost threshold, the
nonconforming density cannot be reconstructed.
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 Nonconforming structure - if intentionally destroyed, nonconforming rights are lost and
the construction must comply with current regulations. If accidentally destroyed to the
75 percent threshold, the reconstruction must comply with the current dimensional
standards.
Mr. Miller inquired about the case of a nonconforming density.
Ms. McKibben referred the Commission to the table presented earlier which allows for the
reconstruction of the dwelling which has a nonconforming density.
Mr. Miller said he has never liked the 75 percent rule. Mr. Miller said he believed that a lot of
the legally nonconforming situations in Juneau are in the downtown area. Most of these lots
are benign, said Mr. Miller. Referring to more recently constructed and deemed nonconforming
buildings along Glacier Highway, Mr. Miller said if they were to be destroyed for over 75
percent of the value, they would not be able to reconstruct their buildings at the same location.
They would have to conform to the newer code.
Mr. Dye said he agreed with much of what Mr. Miller said. The purpose of zoning is to spur
development in a certain direction, said Mr. Dye. He said he does have some concern about it
being too easy to rebuild to a non-conforming standard. He said he does not want
nonconforming construction so easy to obtain that zoning regulations become meaningless.
A nonconforming density with a nonconforming structure on a nonconforming lot are exempt
from the 75 percent rule, said Mr. Miller. He said he feels this is a good rule. He said he did not
think it was fair that some structures were exempt from this 75 percent rule while the others
are not. He said they should both be able to rebuild on the same footprint without having to
meet the existing setback requirements.
Mr. Dye said he did agree that single-family nonconforming residential units are more benign
than other multi-residential nonconforming structures. He said it did seem to be a little unfair
that the 75 percent rule still exists for single-family units. Mr. Dye asked the staff if they could
set a date which would encompass 100 percent rebuild.
Ms. Maclean said for the most part it is the two town areas which have the most
nonconforming single-family residences and structures. The ADOD’s are in place to protect
those residences, she said.
Ms. McKibben said perhaps once they accomplished the downtown zoning, that they look again
at the nonconforming structures in that area. She said they have a number of exceptions for an
instance with a nonconforming lot to be granted reduced setbacks. The evaluation for the
downtown zoning should result in very few nonconforming structures, she said. It may be a
better time to discuss this particular issue when they have a better idea of what the new
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downtown zoning will be like, she added.
Mr. Dye said they are trying to protect single-family residences as well as multi-family
residences until the zoning is fixed.
In answer to a question posed by Mr. Dye, Ms. McKibben said there are currently no sidebars
placed upon what the nonconforming density could be increased to. Referring to line 261 of
the draft ordinance, Ms. McKibben read that in all residential zones, (RR – D18) a change from a
nonconforming nonresidential use to an allowed residential use that exceeds the allowed
density would be the expansion of a nonconforming use. On line 301 of the draft ordinance,
Ms. McKibben read that nonconforming residential density will have no net increase in overall
detrimental impact on the surrounding area taking into consideration factors such as vehicle
trips, impact on surrounding street parking and on lot coverage, vegetative cover, and
conformity with the Land Use Plan.
Mr. Dye said he was thinking of a chart similar for the one developed for the Alternative
Residential Subdivision (ARS). For D5 zoning for example, maximum development would fall
just a little under the zoning for D10, he explained.
Ms. McKibben said she understood they are talking about making a nonconforming use to be
changed to a nonconforming density. If this was in a D1 zone there would be the highest
density possible.
Mr. Dye said he did have a concern that the ordinance would limit rezone work. He said
perhaps it opened up a bigger area than may be optimal.
Mr. Miller posited that if the propane business on Mendenhall Boulevard decided to purchase
an industrial lot for their business and change their nonconforming uses to a nonconforming
density, their lot could be a D10 zone when everyone around them was zoned D5.
This is an incentive to get rid of nonconforming uses, said Ms. McKibben. This is a concept that
has existed in the language, but they had not discussed it very much, she said. The idea is that
residential uses are probably more compatible with the neighborhood, she said. They could be
more specific about criteria evaluated in the Nonconforming Situation Review that would make
the Commission more comfortable, she said. They could put in language as suggested by Mr.
Dye, she added. They could combine the two approaches, she said.
Ms. Maclean said she liked the limits suggested by Mr. Dye. She added they do already have
bonuses in Title 49 such as the apartments on Riverside Drive which received extra units. There
are alternative ways to gain units or density, she said.
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The Board of Adjustment through the Nonconforming Situation Review could deny a request,
said Ms. McKibben, or it could apply conditions. If there is a density of D15 proposed in a D5
zoning district, and the Commission found that the traffic was incompatible with the area or the
site could not be adequately buffered from the adjacent D5 zoning, the Commission could apply
conditions, she said.
Mr. Dye clarified that to apply for a change in density the applicant would already have to be in
a legally nonconforming situation.
Ms. McKibben clarified for Mr. Dye that things that are not legal need to go away, or become
legal.
To clarify what is “intentional” Ms. McKibben said if an individual burns their own house down,
that is intentional. If someone else burns that house down, that is not intentional, she said,
unless there is evidence that the owner paid someone else to burn their house down, she said.
Changes within the Current Draft Ordinance
On line 44, under nonconforming uses for continued operation, the continued operation has
changed to reflect the conversation from the last meeting, said Ms. McKibben. She said based
upon the conversation at the last Planning Commission meeting, the Commission seemed to be
fine with expansion of the use inside of the building as long as there were not external negative
impacts that affected the neighborhood.
“Overcoming presumption of abandonment” on line 208 of the draft ordinance, said Ms.
McKibben, has been adjusted. It defines abandonment, and this is decided by the Director. If
the applicant is not satisfied with the Director’s decision, that decision can be protested though
a Nonconforming Situation Review by the Board of Adjustment. All of the Director’s decisions
within this ordinance can be protested through the Board of Adjustment through the
Nonconforming Situation Review, said Ms. McKibben.
Mr. Miller asked if there are time frames associated with abandonment.
Abandonment would be a little bit different depending upon the nonconforming situation, said
Ms. McKibben. A nonconforming residential density, for example, can be reconstructed no
matter how long it has been vacant or abandoned, she said. Once the reconstruction process
has begun, it must be completed within three years, she explained. There is a timeline for a
nonconforming use, she said. “Once abandoned, the prior legal nonconforming status of the
use shall be lost and any use of the property should comply with all applicable provisions of this
title, unless the nonconforming use is established to the Nonconforming Situation Review.”
If the propane store changes to a duplex, the previous use of the propane store cannot be
regained, said Ms. McKibben. A property would be considered abandoned if no action had been
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taken on the property within a year unless the owner can demonstrate that they had to make
substantial efforts to continue the use. That is consistent with the current code, said Ms.
McKibben.
One dwelling unit that is nonconforming can be reconstructed within three years, said Ms.
McKibben.
Mr. Dye asked why there is no time limit for residential density on residential abandonment.
This concept had been discussed at the Title 49 meeting in the support of residential uses and
densities, said Ms. McKibben. Ms. McKibben said one example she could think of that was
discussed at the Title 49 meeting, was a residence which had been abandoned for several years
because it was stalled in the probate process.
Mr. Miller said perhaps it could be placed under the Director’s determination of abandonment
that proof of a necessary absence such as to take care of a relative could be used as a reason
for abandonment not to be declared.
Mr. Hickok asked if a nonconforming use continued to pay property tax if it still would have to
be considered abandoned.
If a business stops operating for a period of time, and taxes are still paid on it, the use itself is
abandoned, said Ms. McKibben.
Mr. Hickok asked if there is a notification process for abandoned uses.
Educating the community about this new code will be the challenge, said Ms. McKibben.
In answer to a question posed by Mr. Greene, Ms. McKibben said that a nonconforming use can
be transferred with ownership. If the new owners wanted to use the property for a different
use then they would have to comply with the current code, she explained. There is a process
within this ordinance for an owner to go from one nonconforming use to a different
nonconforming use, she added.
Ms. McKibben added that she believes there has yet to be added to this draft ordinance a time
limit for the nonconforming structure reconstruction.
Mr. Miller said if there is a structure of nonconforming density there is no time limit.
Ms. McKibben said currently nonconforming structures have a one-year time limit. She asked
Mr. Miller if he wanted the nonconforming structure for nonresidential uses to have a one-year
time limit to reconstruct.
PC Committee of the Whole

December 11, 2018

Page 7 of 8

Attachment B - August 21, 2019 Staff Reports and Attachments

Packet Page 460 of 462

Mr. Dye said it may be very difficult for businesses to come back within a year if they may have
to confront insurance and legal issues.
Mr. Dye said he would be more comfortable with a three-year time span.
Mr. Miller concurred with Mr. Dye.
Mr. Dye said perhaps they could file a letter of intent to be constructed within a year and then
have several years for completion.
Ms. McKibben said she would work on some language to reflect these ideas.
The law department will be notified of the revisions suggested this evening, said Ms. Maclean.
Chairman Haight said he would like to see this draft ordinance come once again before the
Committee of the Whole so that new Commission members can be brought up to speed.
A presentation will be made to the real estate and finance community about this draft
ordinance so that it can provide its input at the public hearing of this ordinance, said Ms.
McKibben.
III.

OTHER BUSINESS - None

IV.

ADJOURNMENT

The meeting was adjourned at 6:50 p.m.
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PLANNING COMMISSION
NOTICE OF RECOMMENDATION
Date: October 16, 2019
Case No.: AME2018 0009
City and Borough of Juneau
City and Borough Assembly
155 South Seward Street
Juneau, AK 99801
Proposal:

Planning Commission Recommendation to the City and Borough Assembly
regarding a text amendment to repeal and replace 49.30 – Nonconforming
Development

Legal Description:

Borough-wide

Hearing Date:

August 27, 2019, September 17, 2019, and October 15, 2019

The Planning Commission, a special public meeting, adopted the analysis and findings listed in the
attached memorandums dated September 12, 2019 and October 8, 2019, and recommended that the
City and Borough Assembly adopt staff's recommendation for a text amendment to repeal and replace
CBJ 49.30 – Nonconforming Development, consistent with the amendments made at the October 15,
2019 meeting.
Attachments: September 12, 2019 & October 8, 2019 memorandums from Beth McKibben, AICP,
Senior Planner, Community Development, to the CBJ Planning Commission regarding
AME2018 0009.
This Notice of Recommendation constitutes a recommendation of the CBJ Planning Commission to the
City and Borough Assembly. Decisions to recommend an action are not appealable, even if the
recommendation is procedurally required as a prerequisite to some other decision, according to the
provisions of CBJ 01.50.020 (b).
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Project Planner:________________________________
Beth McKibben, AICP, Senior Planner
Community Development Department

________________________________
Filed With Municipal Clerk
cc:

________________________________
Ben Haight, Chair
Planning Commission

10/30/2019
________________
Date

Plan Review

NOTE: The Americans with Disabilities Act (ADA) is a federal civil rights law that may affect this recommended text amendment.
ADA regulations have access requirements above and beyond CBJ - adopted regulations. Contact an ADA - trained architect or
other ADA trained personnel with questions about the ADA: Department of Justice (202) 272-5434, or fax (202) 272-5447, NW
Disability Business Technical Center (800) 949-4232, or fax (360) 438-3208.

