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BEFORE THE ASSEMBLY OF THE CITY AND BOROUGH OF JUNEAU

ON APPEAL FROM THE PLANNING COMMISSION

ANDREW HUGHES, TALL TIMBERS
NEIGHBORHOOD ASSOCIATIONS
Appellants

)

)

)

)

V. )
) Appeal of:

CBJ PLANNING COMMISSION, ) CDD File: AMD 2013-0015
Appellee )

)

and )
)

)

)

)

HAVEN HOUSE, INC.
Appellee-Intervenor

PC MOTION TO SUPPLEMENT THE RECORD
With deep regret for adding more paper to this already voluminous record, the Planning
Commission (“PC”) requests the Assembly supplement the record with 444 pages of
preliminary proceedings and appeals that set the stage for the current appeal. Specifically, the
PC requests the Assembly supplement the record with the following:

1) The 397 pages of records, appeals, pleadings, briefing, and PC minutes that
lead up to and describe the July 31, 2014, decision by the PC that Tall
Timbers Neighborhood Association (“TTNA”) could not appeal the
Community Development Department Director’s decision until Haven House
Inc. (“HH”) was issued a permit (Attachment A pages S1-S396); and

(2) The 47 pages of records and Assembly minutes that lead up to and describe
the September 29, 2014, decision by the Assembly that TTNA could not
appeal a Use Not Listed decision until HH was issued a permit (Attachment
A pages S397-5444).

1/19/15 PC Motion to Supp. Record Hughes and TT v CBJ PC and HH
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I. DISCUSSION

The Pre-Hearing Order requires any motion to supplement the record to be filed on
January 19, 2015. This motion to supplement the record is timely.

A motion to supplement the record of this type is governed primarily by CBJ
01.50.030(g) and contextually by CBJ 01.50.030(f) and CBJ 01.50.110(d) & (e). CBJ
01.50.030(g) Preparation of record on appeal provides:

The municipal clerk, with the assistance of the agency whose action is
being appealed, shall prepare the record and an index of the record. The
record shall consist of the decision being appealed, written public
comment received thereon by the agency, and memoranda, minutes, and

other related materials collected by the agency as part of the
proceeding challenged in the appeal.

The PC requests the Assembly supplement the record with the 444 pages of related
material collected by the PC and the Assembly that could be considered part of the proceedings
that lead to the current appeal. The PC notes the substance in those 444 pages is not likely
relevant to the current issues on appeal, but the substance in those 444 pages may be relevant to
describe the procedural history of this case or to provide context for this appeal. The PC wishes
to further clarify that this motion is being filed under an abundance of caution to alleviate future
record disputes and should in no way be construed as being critical of the diligent efforts by the
municipal clerk and the Community Development Department in compiling the current record.

Consistent with CBJ 01.50.030(g), the PC requests the Assembly supplement the record
with the 444 pages of “other related material collected by the [PC and Assembly] as part of the

proceedings challenged in the appeal.”

1/19/15 PC Motion to Supp. Record Hughes and TT v CBJ PC and HH
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Dated this _19_ day of January, 2015.

By: %//Z//\ZZ\

Robert H. Palmer II1,

Attorney for Planning Commission

Alaska Bar No. 1405032

Certificate of Service

I hereby certify that on January 19 , 2015, a true and correct copy of the foregoing document

was served on the following via Electronic Mail as follows:

Municipal Clerk
City.clerk@juneau.org

Amy Mead, Municipal Attorney
Amy.Mead@juneau.org

Dan Bruce, attorney for Mr. Hughes and Tall Timbers.
dbruce@baxterbrucelaw.com

Mary Alice McKeen, attorney for Haven House, Inc.
ottokeen@gmail.com

Robert Palmer, attorney for CBJ Planning Commission
Robert.Palmer@juneau.org

/ZM p Sl

SISTIt Stgyw ey 4./ Pc

Clty and Borough of Juneau
One Sealaska Plaza, Suite 202
Juneau, AK 99801

Ph: (907) 586-5242

Fx: (907) 586-1147

1/19/15 PC Motion to Supp. Record
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OFFICE OF THE MUNICIPAL CLERK
155 S. Seward St., Room 202

Phone: (907)586-5278 Fax: (907)586-5385
eMail: Laurie_Sica@ci.juneau.ak.us

Notice of Appeal

This appeal is governed by CBJ 01-50, the Municipal Appellate Code. This code establishes the
standards and procedures for appeals. Anyone who files an appeal should be familiar with the
appellate code. The clerk can give you a copy of the code.

Attach a copy of the decision being appealed. Do not attach any other documents, exhibits, or
additional pages to this form, except for any pages needed to continue the answers to the requested
information below. The clerk will accept this form only if the appropriate filing fee is attached. The
fee to file an appeal to the assembly is $250.00. To be timely, an appeal must be filed within 20 days
of the date the decision being appealed is filed with the clerk.

Action Being Appealed

Board decisions are appealable: board recommendatzons and most staff decisions are not.

& Agency Appealed From: ¢ R | Loypmuent LZS WW 2)'?9*

Ja~ Description and Date of Decision: '@{ LLd)om Heled . 4”'1 I, Sos¥ %

ot 3203 "Matliida

Concerned Parties
Identify the people who have an interest in the action being appealed: yourself and others.

W Party Filing Appeal Mailing Address Telephone Fax  Email
m,zw 7 Naren ,,|, s .7 PEIO dahpp lom
Iw[:,w -Jun(w rﬁt 44
o Parties Who Won the Decision Appealed  Mailing Address Telephone Fax  Email
Nme,
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2002 - Appeal Form
Page 2 of 2

Issues on Appeal'
Concisely describe the errors in the decision appealed. Do not argue them: argument will be heard later.
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Relief Requested
What should the Assembly do with the action being appealed: send it back, modify it, or something else?
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If you are representing any group, or a person other than yourself, you must sign a notarized statement that you are
authorized to represent them.

1 01.50.070 STANDARD OF REVIEW AND BURDEN OF PROOF. (a) The appeal agency may set aside the
decision being appealed only if:

€))] The appellant establishes that the decision is not supported by substantial evidence in light of the whole
record, as supplemented at the hearing;

2) The decision is not supported by adequate written findings or the findings fail to inform the appeal agency
of the basis upon which the decision appealed from was made; or

3) The agency failed to follow its own procedures or otherwise denied procedural due process to one or more

of the parties. PN

(b) The burden of proof is on the appellant. (Serial No. 92-36, 2 (part), 1992).1 F\ E L b \ b
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Haven House's Statement of Issues on Appeal of Decision of Hal Hart dated Jan
24, 2014.

1. The decision that Haven House cannot operate in a D-5 district is
erroneous because Haven House meets the definition of single family residence
under the CBJ Code.

2. The decision that Haven House is a half-way house is erroneous because
Haven House will not provide "supervision and other services," as that phrase
is properly interpreted, to women living at Haven House.

3. As an alternative to #1 above, the decision erred in finding that women
living at Haven House would not be seeking "extended health care,
rehabilitation or recovery from any physical, mental, or emotional disability"
and that therefore Haven House did not qualify as a "group home".

4, The decision erred to the extent that it found that women on probation or
parole , and not subject to electronic monitoring, are "serving a sentence for
a criminal act.”

5. As interpreted by the decision, the CBJ zoning code violates the Equal
Protection and Due Process Clauses of the state and federal constitutions
because it prohibits Haven House from providing a group 1living situation for
women on probation or parocle in a D-5 district, but allows in a D-5 district
both "group homes” for other people with disabilities (as an allowable use)
and correctional facilities (as a conditional use.)

6. As interpreted by the decision, the CBJ zoning code violates the Equal
Protection and Due Process Clauses of the state and federal constitutions by
attempting to regulate the nature or identity of residents in a zoning
district rather than the nature of uses in a zoning district.

7 The decision violates the federal Fair Housing Act, 42 U.S.C. 3600 et seq.
and the Americans with Disabilities Act, 42 U.S.C. 12101 et seq.

Haven House reserves the right to amend or add to these issues on appeal.

RECHIVED

FEPR % 200
PERMIT CEN TR
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CITY/BOROUGH OF JUNEAU
i ALASKAS CAPITAL CITY

January 24, 2014
Juna Degnan, President
Haven House, Inc.
P.0O. Box 20875
Juneau, AK 99802

RE: Haven House Transitional Housing located at 3202 Malissa Drive
Dear Ms. Degnan:

The City and Borough of Juneau (CBJ) Community Development Department has reviewed the business plan for Haven House, Inc.
submitted with Building Permit application BLD20130767. The project description on the building permit is “change of use from
single family to transitional group home”. According to the business plan Haven House, Inc. is a faith based organization to provide
supported and structured living opportunities to foster healing and self-sufficiency for women coming out of prison.

CBJ 49.80.120 defines a Group Home as follows:

Group home means a residential use such as a roominghouse or dwelling for at least six but not more than nine persons of any age
seeking extended healthcare, rehabilitation or recovery from any physical, mental, or emotional disability, or any combination
thereof, in a family setting. Residents must not be serving a sentence for a criminal act. One to two supervisors/caregivers must
live on site. Residents and supervisors/caregivers live together as single housekeeping unit. Additional non-residential support
may be provided but shall not constitute the primary method of supervision or care supplied. Similar uses with five residents or
less shall be regulated as single-family residences. Uses with ten or more residents shall be regulated as institutional residential
or healthcare facilities.

CBJ 49.80.120 defines a Halfway House as follows:

Halfway house means a single family dwelling for not more than nine persons over the age of 12, together with not more than two
persons providing supervision and other services to such persons, all of whom live together as a single housekeeping unit.
Residents may be serving a sentence for a criminal act. Uses with ten or more residents shall be regulated as institutional
correction facilities.

The house which Haven House, Inc. proposes to use for transitional housing at 3202 Malissa Drive is located within the D-5 zoning
district. In the D-5 zoning district group homes are allowed outright, and halfway houses are not permitted. After reviewing the
business plan and the definitions of Title 49, the Community Development Department has determined that Haven House is not a
group home because the shelter would not be housing people “secking extended healthcare, rehabilitation or recovery from any
physical, mental, or emotional disability”. Haven House best fits the definition of a halfway house because it would be people, living
together, who could be serving a sentence.

Because operating a halfway house is not a permitted use in this zoning district, Haven House cannot operate as described in the
business plan in this location. An option available to Haven House, Inc. is to find a location in a zoning district where halfway
houses are permitted. These are Light Commercial, General Commercial, Mixed Use, Mixed Use 2, and Rural Reserve. In all of
these zoning districts an approved conditional use permit is required before operations and housing can begin.

Please contact me at 586-0757 if you have any questions or would like to discuss this further.
Sincerely,

Hal Hart, AICP PO IV

Director

FER © ¢ 20%
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Robert Palmer

From: Robert Palmer

Sent: Thursday, March 06, 2014 2:50 PM

To: ‘Pamela’

Cc: mary alice

Subject: Request for a supplemental narrative from Haven House
Hi Pam,

| am back from Anchorage, and | would like to keep the ball moving with Haven House.

| had a chance to discuss the Haven House matter in detail with the Community Development Department (CDD).
Ultimately, CDD believes a flushed out project narrative is necessary to fully evaluate this proposed use because the
proposed use has changed or the applications and notice of appeal are inconsistent. CBJ 49.15.130(b) (describing a
complete application). For example, the appeal states that no supervisor would be on site, but the applications state
that supervision would be on site (part time co-directors and a resident manager). Thus, like we talked about on
2/21/14, all parties would benefit from having Haven House submit a supplemental project narrative, which would
describe and clarify the following:

Basic purpose of Haven House

Describe how Haven House believes it should be regulated (halfway house, group home, etc.)

Describe how the proposed use conforms with the Comprehensive Plan and Title 49

Describe the property at Malissa Drive (number of kitchens, number of bathrooms, number of bedrooms, square
footage, landscaping, fencing, etc.)

Describe the number of people Haven House intends to have residing at Malissa Drive

Describe the people expected to live at Haven House: total number, number per room, length of stay, whether
on probation or parole

If people are on probation or parole, will Haven House use a screening process to select potential residents; and
what type of sentence/judicial conditions are likely to be imposed, if any (firearms, alcohol, drugs, visitation,
supervision, etc.)

Describe whether supervision would be provided or not ; and if so, describe the supervision/self-imposed
“house rules”

Describe whether and how often caregivers, or counselors would frequent Haven House

Describe whether residents are seeking care (extended healthcare, or rehabilitative or recovery from any
physical, mental, or emotional disability)

Describe the parking available off street and on street and mitigation, if any

Describe the anticipated traffic and visitation issues and mitigation, if any

Describe screening/noise mitigation, if any

Describe screening/visual/lighting mitigation, if any

Other conditions or issues

If Haven House flushes out the proposed use by addressing those categories, CDD would be in a much better position to
evaluate the proposed use, which will streamline the process for all parties.

Regarding your questions about supervision, CBJ has authority to impose conditions via the general police power, like
supervisory conditions. E.g., CBJ 49.15.330 (CUP process). Specifically, some supervision is likely going to be required
especially to maintain the public health, property values, and conformity of the residential area. CBJ 49.15.330(f & g).
The amount of supervision is likely dependent on how Haven House describes the proposed use in a supplemental
project narrative. The amount of supervision would likely range from a site manager that can respond to complaints and

S007

Page 1325 of 1762



concerns all the way up to 24/7 onsite supervision. CDD welcomes any self-imposed supervisory controls that
proactively address these issues.

If you have any questions, feel free to contact me.

Robert Palmer

CBJ Dept. of Law

Wk: (907) 586-0909

Fax: (907) 586-1147

Robert Palmer@ci.juneau.ak.us
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RECEIVED

MAR 10 2014
P.O. Box 22977

CBJ-LAWDEpPT Juneau, AK 99802
March 10, 2014

Dear Mr. Hart,

Thank you for the opportunity to present more information concerning Haven
House. Our response to the questions from the CBJ Attorney’s office is
attached, as is a memorandum supporting our legal position.

As an initial matter, I should state that we now realize that it was
unnecessary for Haven House to request status as a "group home" because Haven
House meets the CBJ's definition of a single family dwelling. That request
was an innocent mistake by non-lawyers. Haven House apologizes for its
mistake.

What we request at this point is the following:

(1) a determination by CDD that Haven House is a single family
residence and therefore may operate in a D-5 district;

(2) in the alternative, a determination that Haven House is a
group home and therefore may operate in a D-5 district;

(3} a determination that Haven House may operate in a D=5
district as a reasonable accommodation under the Fair
Housing Amendments Act and the Americans With Disabilities
Act; and

(4 if you cannot make any of these determinations, an
explanation of what characteristics or activities you think

disqualify Haven House from being a single family dwelling
or group home or being unable to operate as a reasonable
accommodation.

Although Haven House’s legal position is explained in the attached
memorandum, two things should be kept in mind. First, Haven House’s use of
the home will be much better and safer for the residents and the neighborhood
than some other potential situations that would be allowed under the CBJ’s
zoning code. Given the CBJ’s broad definition of “family”, nothing in the
CBJ’s zoning code would prevent up to twelve persons, whether related or not,
and including women just released from prison, from living together in the
six bedroom house as a single housekeeping unit, just because they enjoyed
each other’s company, and without supervision from anyone. Haven House's
plan limits the number of residents to nine, adds a house manager who will be
at the house in the evenings and nights,and adds two part-time co-directors
(one fulltime equivalent)} who will be at the house during the day, all of
whom will provide the residents with the same type of mentoring and support,
suggestions, help, and friendship typically found in families of related
persons, and frequently found in communal living situations of unrelated
persons. They will also enforce house rules such as curfew and chores.

Secondly, because of the nature of the prison population, Haven House has
long been aware that most, probably all, of Haven House's residents will be
recovering from substance abuse or have mental health issues. Although its
business plan that it submitted with the application of December 23, 2013
stated that 90% of the prison population had substance abuse issues, Haven
House did not give you any supporting documents. Those are attached as
Exhibits A and B to our accompanying legal memorandum. Also, Haven House is
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designating at least 7 of its 9 beds for women coming out of prison who are
committed to recovery from substance abuse. See Exhibit C to memo.
Accordingly, Haven House is protected by the Fair Housing Act’s prohibitions
against discrimination.

There is one other matter in addition to Haven House’s request for a

determination as set out above. The CBJ ordinance provides that uses
“similar” to a group home with five or fewer residents are to be regulated as
single family dwellings. Haven House would be willing to open with only

five residents, and wait to add more residents until its zoning status is
finally resolved, either administratively or in the courts. This would be a
temporary solution, but it would minimize Haven House'’s damages for a while.
Please let me know if you object to this.

I should add that time is of the essence in this matter because Haven House
is incurring costs of the residence, and there are already women who want to
apply to live at Haven House. So, could you please let me know how long you
estimate it will take for Haven House to receive the determinations requested
in this letter?

Because a recent newspaper article referred to Haven House’s legal
representation, I should clarify that matter. Since we know that this case
may end up in litigation, we have consulted with Northern Justice Project,
LLC, www.njp-law.com, a law firm which has an established track record of
representing persons and organizations whose civil rights have been violated.
However, NJP is not representing Haven House at this time. The purpose of
the attached brief and our answers to CBJ’s questions is to avoid litigation
such as occurred over the Karluk Manor in Anchorage. Instead, Haven House
deeply and sincerely wishes to put its energy into opening Haven House and
providing housing to a segment of our community that very much needs housing-
--women coming out of prison committed to recovery from addiction.

We would be happy to meet with you to discuss any of the above or any of the
matters raised in the attached legal memorandum or answers to Mr. Palmer’s
questions. I will be out of town March 11 through 19", but any other time is
fine. Thank you very much for your attention to this important manner.

Sincerely,

/;/vf/

Pamela Finley
Attorney for Haven

cc. Jim Davis
Northern Justice Project, LLC

Rob Palmer
CBJ Department of Law
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Haven House responds to the request for this information contained in an email from
CBJ Department of Law to Pam Finley, Attorney for Haven House, dated March 6, 2014.

Basic purpose of Haven House

The basic purpose of Haven House is to provide housing in a single housekeeping unit for
women being released from prison who are committed to recovery from addiction. Haven House
will provide this housing in a loving structured environment.

Describe how Haven House believes it should be regulated (halfway house, group home,
etc.)

Haven House believes that its use of the home at 3202 Malissa Drive is as a single family
residence within the definition of family in CBJ 49.80.120. Haven House believes that its use of
the property should be regulated as a single family residence. This is Haven House’s first and
primary contention. Depending on the CBJ’s interpretationof “group home” in CBJ 49,80..120,
Haven House’s use of the property may also be as a “group home”. These points are fully
addressed in the attached legal brief.

Describe how the proposed use conforms with the Comprehensive Plan and Title 49

A single family residence in a D5 zone is fully in conformance with the Comprehensive Plan
and Title 49. A group home in a D5 zone is also fully in conformance with the Comprehensive
Plan and Title 49.

Describe the property at Malissa Drive (number of kitchens, nhumber of bathrooms,
number of bedrooms, square footage, landscaping, fencing, etc.)

The property is a typical residence with six bedrooms, an additional bedroom-sized room
(without secondary egress) that could serve as an office or storage, a kitchen and dining and
living room area, a family room, three full baths, a laundry room, a furnace room, and a two-car
garage. A recent appraisal notes the house has 1403 square feet above grade and 1260 square
feet in the lower level. The lot is 9000 square feet. Landscaping is minimal, the front yard is
covered with bark chips under a large tree, the back yard has a narrow grass area with natural
ground cover behind. There is a fenced area in the back yard, no fencing in front.

Describe the number of people Haven House intends to have residing at Malissa Drive

Our plans are to have up to nine residents. In addition, a supervisor will be there in the evening
and at night.

Describe the people expected to live at Haven House: total number, number per room,
length of stay, whether on probation or parole

The nine residents would be in double occupancy rooms (except for the smallest bedroom
which would be single occupancy) and the night supervisor will have a single room. The
residents will be recently released from prison and may be on probation or parole. We anticipate
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that most residents will be on probation or parole. Of the nine residents, Haven House has
reserved a minimum of seven spaces for women who are recovering from addiction. A resident

can stay for up to two years.

If people are on probation or parole, will Haven House use a screening process to select
potential residents; and what type of sentence/judicial conditions are likely to be
imposed, if any (firearms, alcohol, drugs, visitation, supervision, etc.)

All persons seeking to live at Haven House must complete an extensive application which will
include recommendations by Probation/Parole/Corrections Officers. All persons seeking to live
at Haven House must interview with Haven House staff. The applications will be carefully
reviewed by Haven House staff in consultation with Probation/Parole Officers. A high priority of
the review process will be to provide a safe environment and to protect the potential success of
the residents already living at Haven House. If the person is on probation, the court sets the
terms of probation. The potential conditions of parole are set out in AS 33.16.150; the parole

" board determines which conditions to impose in a particular case. Haven Houseprohibits
firearms, alcohol and drugs on the property , except prescription drugs for which the resident
has a prescription. Haven House staff will also share information with Probation/Parole Officers
as appropriate (Haven House residents will sign release forms allowing Probation/Parole
Officers to share information with Haven House and vice versa as a condition of their
application.)

Describe whether supervision would be provided or not ; and if so, describe the
supervision/self-imposed “house rules”

The two co-directors of Haven House will provide supervision of the house during the day. A
supervisor will be there in the evening and at night. Haven House will provide a level of
supervision comparable to what a loving family might provide to older children still living at
home. Haven House will establish house rules. The subjects addressed in house rules include
curfew; random inspections of rooms; limits on visitation; absences from the home; compliance
with conditions of parole/probation; the prohibition of firearms/alcohol/drugs; shared household
chores. Haven House staff and the residents themselves will oversee adherence to house rules
and will coordinate shared household chores and other communal activities.

Haven House is providing this information to cooperate with CBJ's request for information.
Haven House notes that CBJ does not seek this information from other persons using property
l as a single family residence in Juneau.

Describe whether and how often caregivers, or counselors would frequent Haven House

Caregivers or counselors will not regularly visit Haven House. Residents may receive
' professional counseling services elsewhere.
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Describe whether residents are seeking care (extended healthcare, or rehabilitative or
recovery from any physical, mental, or emotional disability)

The majority, if not all, of Haven House residents will be in recovery from addiction. They will
not receive professional services at Haven House.

Describe the parking available off street and on street and mitigation, if any

Haven House has a two-car garage and parking in front of the garage for four cars. Haven
House residents will seldom own cars and the available parking is expected to be adequate.

Describe the anticipated traffic and visitation issues and mitigation, if any

Haven House does not anticipate traffic and visitation issues. Visitation to residents will be
limited. We anticipate that Haven House will not have more traffic than similarly sized houses in
D-5 and, we expect, Haven House will have less traffic than houses operating day care
businesses.

Describe screening/noise mitigation, if any

No noise mitigation will be necessary. This will be a residence and noise will not be appreciably
different from any other residence of comparable size.

Describe screeninglvisual/lighting mitigation, if any

No visual/lighting mitigation will be necessary. This will be a residence and lighting will not be
appreciably different from any other residence.

3/10/14
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HAVEN HOUSE'’S MEMORANDUM IN SUPPORT OF ITS ZONING REQUEST

The Facts.

Haven House is a home for women recently released from prison, who are
committed to recovery from substance abuse or mental health problems. As
stated at Haven House’s Business Plan, (“HHBP”) p. 1," 90% of parolees have
substance abuse issues. " Residence at Haven House is voluntary by mutual
agreement of the resident and Haven House; the residents will be referred by
parole and probation officers, treatment providers, counselors, and priscn
chaplains and then interviewed by Haven House staff. HHBP p. 2. A resident
may stay up to two years. HHBP p. 1. Although Haven House will not provide
substance abuse treatment programs, job-training problems, mental health
counseling or the like, it will help women obtain such services in other
places. HHBP p.l and 3. In many respects, Haven House is similar to an

Oxford House, see www.oxfordhouse.org, except that Haven House will have two

part-time co-directors who will be at the home during the day and a house
manager who will be there during non-working hours, all of whom will provide
community, individual mentoring and support, life-skills modeling and
friendship. HHBP p. 2 - 3. Haven House will be located in a 6 bedroom, 3
bath house which, according to neighbors, previously housed a family of 12 or
13. Haven House plans to have nine residents, primarily double occupancy,
and the house manager will have her own room. HHBP p. 3. Haven House
anticipates that most residents will not have a vehicle, but the house has a

double garage and driveway parking for 4 cars.

The Law

I. Preventing Haven House from locating in a residential district violates

the Fair Housing Act and the Americans with Disabilities Act.

Most of the residents of Haven House will have a history of drug or alcohol
addiction or an emotional or disorder such as depression, low self-esteem, or
post~traumatic-stress disorder because 96 % of the population from which
Haven House residents will be drawn (Alaska prisoners) have a history of
substance abuse or mental health problems. According to the January 2009
Research Summary of the Institute of Social and Economic Research (ISER),
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attached hereto as Exhibit A, 60% of Alaska inmates have substance abuse
disorders, 6% have mental health diéorders, and 30 percent have both mental
health and substance abuse disorders. ISER , page 2, fig. 5. Only 4% of
Alaska inmates have neither substance abuse nor mental health problems. The
Alaska Prisoner Re-entry Task Force cites similar statistics in its strategic
plan, the relevant pages of which are attached hereto as Exhibit B. It
refers to a 1999 Alaska Judicial Report that two-thirds of those convicted of
a felony had an alcohol problem and about one-half had a drug problem, and
that 90% reported having had a substance abuse problem at some time in their
lives. Given the nature of the prison population, Haven House has assumed
that most if not all of the residents would be in recovery from substance
abuse or have mental health problems or both. Accordingly, though it is
probable that all of the residents will have a history of substance abuse or
mental health problems, Haven House has designated a minimum of 7 of the 9
beds for women getting out of prison who are in recovery from substance

abuse. See Exhibit C.

Under both the Fair Housing Act, 42 U.S.C. 3602, as amended (FHAA) and the
Bmericans with Disabilities Act, 42 U.S.C. 12102 (ADA), past history of drug

or alcohol abuse gualifies as a handicap or disability. U.S. v. Southern

Management Corp., 955 F.2d 914 (4th Cir. 1992) (recovering drug addict

covered by FHAA where attitudes of landlord prevented addict from renting

apartment); U.S. v. City of Baltimore, 845 F. Supp.2d 640 at 648 (D. Md.

2012); Jeffrey O. v. City of Boca Raton , 511 F. Supp.2d. 13398 at 1346 (S.D.

Fla 2007) ("The position that recovering individuals can be considered
disabled is supported both in case law and legislative history.").
Similarly, anxiety and panic disorders are disabilities under the ADA,

McAndlin v. County of San Diego, 192 F.3d 1226 (9th Cir. 1999),cert. den.,

530 U.S. 1243, 120 S. Ct. 2689, 147 L.Ed 2d 961 (2000) (employment case;
condition prevented interacting with others) as is being regarded as

emotionally unstable. Lee v. City of Syracuse, 603 F. Supp.2d 417 (N.D. N.Y.

2009) (employment discrimination.) Organizations, like Haven House, providing
shelter or services to the disabled also have standing to assert rights under
the FHAA and the ADA, either as representatives of those they will serve, or
because the discrimination frustrates the mission of the organization and
requires diversion of resources to combat the discrimination. Smith v.

Pacific Properties and Development Corp. 358 F. 3d. 1097 (°th Cir. 2004),
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cert. den., 543 U.S. 869, 125 S. Ct. 106, 106 L.Ed. 2d 116 (2004). Moreover,
the standing of the institution to invoke the FHAA's protection does not
require that all residents fall within the applicable definition. Human

Resource and Management Group v. Suffolk County, 687 F. Supp. 2d 237 at 251

(E.D.N.Y 2010) { "the undisputed evidence indicates that ...on average,

approximately one-half of all Oxford House residents are undergoing treatment

while members of the houses.)

The FHAA covers zoning. City of Edmonds v. Oxford House, 514 US. 725, 115 S.

Ct. 1776, 131 LEd.2d 801 (1995) (zoning provision covering the maximum number

of persons in a "family" not exempt from FHAA); Jeffrey O. v. City of Boca

Raton, supra. As one court said, the "FHAA protects the right of individuals

to live in the residence of their choice in the community."” Larkin v.
Michigan Dept of Social Services, 89 F.3d 285 at 291 (6th Cir. 19%6). The
ADA also covers zoning decisions. Bay Area Addiction Research & Treatment

Inc. v. City of Antioch, 179 F.3d 725 (9th Cir. 1999) (methadone clinic within

500 feet of residential area.) The FHAA does not merely cover outright zoning
prohibitions, but also covers procedures and requirements that make housing
more difficult to obtain. Neighbor notification requirements have been

invalidated under the FHAA, as have spacing requirements. Potomac Group Home

Corp. v. Montgomery County, 823 F. Supp. 1285 (D. Md. 1993) (neighbor

notification); Larkin v. Michigan Dept of Social Services, supra

(notification; spacing). Requiring a public hearing has been held to violate
the FHAA because of the delays and costs that procedure imposes on the

organization attempting to provide housing. Potomac Group Home Corp. v.

Montgomery County, supra. In Human Resource and Management Group v. Suffolk

County, 687 F. Supp. 2d 237 at 251 (E.D.N.Y 2010), which involved "Oxford
Houses" for those in recovery, the court invalidated a regquirement that a
manager live on site and also a requirement that a home could not exceed six
residents. On the latter point, the court pointed out that the maximum

occupancy should depend on the size of the residence.

The FHAA prohibits zoning provisions or actions that (1) are discriminatory
in intent (including facial discrimination in the ordinance itself); (2) are
discriminatory in effect (even if the intent is benign); or (3)in the case of
a zoning law that is otherwise valid , fail to make a reasonable

accommodation for those covered by the FHAA. Potomac Group Home Corp. V.

3
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Montgomery County, supra; Human Resource and Management Group v. Suffolk

County, supra ; Dr. Gertrude A. Barber Center, Inc. v. Peters Township, 273

F. Supp. 2d 643 (W.D. Pa. 2003) (failure to allow 4 residents in home, where
ordinance allowed only three unrelated persons, violated FHAA.) For those
actions that are discriminatory in effect, the zoning authority can defend
only by showing the discrimination furthers a legitimate public interest and
that there is no less discriminatory way of protecting that interest.

Jeffrey O. v. City of Boca Raton, supra; Human Resource and Management Group

v. Suffolk County, supra ; Bangerter v. QOrem City Corp., 46 F. 3d 1491 (10th

Cir. 1995). If the zoning law i1s discriminatory on its face, the zoning
authority can defend only by showing that the discrimination benefits the
disabled or is necessary for legitimate public safety concerns. Bangerter,
supra. A public safety justification must be supported by specific evidence
rather than a generalized perception of threats from the residents of the

house. Jeffrey 0. v. City of Boca Raton, supra, 511 F. Supp. 2d at 1351 -

1352. This public safety exception in the FHAA is found in 42 U.S.C.
3604 (£f) (9)and requires “a direct threat to the health or safety of others.”
Assessment of whether the risk is significant and the harm serious, "requires
a rigorous objective inquiry where the court focuses on objective evidence in
the record of any dangers posed and does not focus merely on subjective

judgment of people purportedly at risk." U.S v. City of Baltimore, 845 F.

Supp. 2d 640 at 649 (D. Md. 2012) ( residential treatment centers housing 16
or fewer recovering substance abusers allowed.) The ADA has a similar
disqualification under 42 U.S.C. 12131, and the test for it is similar---"an
individualized assessment of the facts"™, which "may not be based on
generalizations or stereotypes”. Bay Area Addiction Research and Treatment

Inc. v, City of Antioch, 179 F. 3d 725 at 735 - 736. (9th Cir. 1999.)

Restrictions predicated on public safety cannot be based on blanket

stereotypes, but "must be tailored to particularized concerns about

individual residents." Bangerter v. Orem City Corp., 46 F. 3d 1491 at 1503

(10th Cir. 1995) (emphasis added.)

When these principles are applied to the CBJ ordinance and Haven House, it is
clear that the requirements of the FHAA can best be satisfied if Haven House
is classified as a single family residence. Cases involving single family
residences without reference to the FHAA are discussed below, but it is worth

noting that in U.S. v. City of Baltimore, 845 F. Supp. 2d at 646, the court
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observed that the reasonable accommodation used by the city was to allow
residential treatment facilities to locate as single family dwellings, even
though they exceeded the 4 unrelated person limit in the city's definition

of "family". Jeffrey O. v. City of Boca Raton, supra also addresses the

issue of residential use in the context of the FHAA. 1In that case, the
ordinance defined a family as related persons or not more that three
unrelated persons. The court held, under the disparate effect theory, that
the three-person limit violated the FHAA because it did not make an exception
for recovering substance abusers. Another part of the ordinance required
residences (apparently even those meeting the three person reguirement)} to be
in commercial areas i1f residents were required to participate'in drug testing
or treatment at a place other than the residence. The court also struck down
this requirement, pointing out that neither drug testing nor off-site

treatment changed the residential character of the use.

In the case of the CBJ ordinance, of course, there is no limit on the number
of unrelated persons who can live together as a single housekeeping unit, and
in fact, Haven House will have fewer residents than the family that lived in
the house before. And, as was the case in Boca Raton, Haven House will not
be providing services on site; as stated in its business plan "clients will
be encouraged to participate in life skills development, job skills training,
substance abuse recovery, and similar programs available through external
organizations. Haven House will not be staffed to provide these services
directly but will network with the providing organizations and coordinate
client participation as possible.” HHBP at 1. Since Haven House meets the
CBJ's definition of "family” and will not be providing services of a
commercial or medical nature, the simplest and most accurate way to satisfy

the FHAA is to allow Haven House to locate as a single family residence.

It appears that the CBJ's definition of "group home™ was an attempt to
accommodate the requirements of the FHAA. While the goal was laudable, the
CBJ's definition of "group home™ may nevertheless violate the FHAA if it
excludes supportive housing like Haven House. The requirement that a

supervisor or caregiver live on site violates the FHAA. Human Resource and

Management Group v. City of Suffolk, supra,é687 F. Supp. 2d 237 at 262. The

Human Resource case also invalidated a 6 person limit, finding no evidence

that the limit was necessary for public safety or to prevent overcrowding.

5
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Neither of these limitations would disqualify Haven House, since Haven House
will have only nine residents, there will be two co-directors who will be at
the home during the day, and one house manager will be on site during the

evening and night.

However, the requirement that residents not "be serving a sentence for a

criminal act" could vioclate the FHAA, if it is not properly interpreted. If

the phrase describes people who are still in official custody of the
Department of Corrections---such as those at community restitution centers or
residential treatment centers under AS 12.55.027--~the requirement is
defensible under the FHAA as a description of a jail, not a residence. If,
however, the phrase includes people on probation or parole, then the
limitation may violate the FHAA. A fuller discussion of what "serving a
sentence”™ should mean is below, but the FHAA also affects this issue. If the
requirement is intended to prevent parolees or probationers from living in a
residential area on the theory that they present a danger to the public, the
ordinance is relying on the blanket stereotypes prohibited by the FHAA.

Banterger v. Orem, supra. Given the fact that the parole board may not grant

discretionary parole unless it believes the parolee will not be a danger to
the public, AS 33.16.100(a) {3), it is unlikely that the CBJ could make the
sort of individualized finding of danger necessary for compliance with the

FHEAA.

Moreover, a prohibition on parolees'or probationers living in supportive
communal housing may be preempted by the FHAA. 42 U.S.C. 3607 (b) (4)provides
that "nothing in this title prohibits conduct against a person because such
person has been convicted by any court of competent jurisdiction of the
illegal manufacture or distribution of a controlled substance as defined in
section 102 of the Controlled Substances Act (21 U.S. C. 802)." This
provision removes the protection of the FHAA from people who have been
convicted of certain specific crimes. If the CBJ ordinance purports to
remove the protection of the FHAA from persons who are on parole or probation
for any crime, it is thwarting the purpose of the FHAA and therefore invalid
under either the Supremacy Clause or 42 U.S.C. 3615. U.S. Wisconsin, 395 F.

Supp. 732 (W.D. Wis. 1975) (state statute prohibiting "testing” conflicted
with the general scheme of the FHAA and was invalid under the Supremacy

Clause.) Robards v. Cotton Mill Associates, 677 A. 2d 540 (Maine 1996) (Where
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FHAA regulations permitted inquiry into disability, state statute prohibiting
such inquiry was invalid as an obstacle to accomplishing the purposes of the
FHRAA.) If the CBJ ordinance's reference to "serving a sentence" is
interpreted to prevent parolees and probationers covered by the FHAA from

living in group homes, the reguirement is invalid.

The final part of the CBJ’'s definition of "group home” is that "additiocnal
non-residential support may be provided but shall not constitute the primary
method of supervision or care provided." It is difficult to see what the
purpose of this provision is, unless it is an attempt to distinguish the
group home from supportive housing, which, like Haven House, provides

housing, but no treatment. The court in U.S. v. Baltimore, 845 F. Supp. 2d

640 at 644 (D. Md. 2012) discussed the different types of facilities, noting
that the combination of treatment and housing distinguishes residential
substance abuse treatment programs (RSATPs) from both supportive housing,
which has a residential component, but no on-site treatment, and outpatient
facilities, which involved treatment, but have no residential component. In
the Baltimore case the court recognized that the treatment aspect of RSATPs
made them a bit like medical facilities and that the fact that some residents
had been sentenced to the RSATPs by a court and were under continuous
monitoring (ankle bracelets) made them a bit like correctional facilities.
Id. at 651. (Note that Haven House residents will not be sentenced toc Haven
House by a court, nor will they be subject to electronic monitoring). The
court found that the conditional use process (which involved public hearings
and several months' delay) was appropriate for RSATPs housing 17 or more so
that the individual nature of the larger RSATPs and its residents could be
considered, but that RSATPs under 16 should not have to undergo the costs and
delay of asking for reasonable accommodation and should therefore be allowed
in residential districts without administrative burdens. As mentioned above
and more fully explained below, the most appropriate classification for Haven
House is a single family residence because it supplies no treatment or
similar services to the residents. However, if for some reason the CBJ is
not willing to classify Haven House as a single family residence, then , as a
reasonable accommodation under the FHAA, it should allow Haven House to

locate as a group home without any further administrative procedures.
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ITI. Haven House will be used a single family residence. Because Haven House

meets the CBJ's definition of single family residence, its reguest for
recognition as a "group home" was an innocent error by a layman. However,
such an application does not prevent a person from later asserting status as

a family. City of Fayetteville v. Taylor, 353 S.E. 2d 28 (Ga. 1987); Sammons

v. Village of Batavia, 557 N.E. 2d 1246 (Ohio Ct. App. 1988). Under well-

accepted principles of administrative adjudication, an applicant may amend or
change an application, especially in the early stages of the process.

A. Definition of "Family". CBJ Ord. 49.80.120 defines "family™ as "one

or more persons living as a single housekeeping unit, as distinguished from a
group occupying a group home." The definition does not set a limit on the
number of unrelated persons who may live together as a family, nor does it
set any minimum time that the individuals must live together. The CBJ's
definition is similar to those in other jurisdictions that courts have found

to describe living situations like Haven House.

In Saunders v. Clark County Zoning Dept., 421 N.E. 2d 152 (Ohio 1981), a

foster care facility for up to nine delinquent boys operated by a married
couple with the assistance of staff hired to assist in the care ¢of the boys
was held to meet the definition of a family as "a person living alone, or two
or more persons living together as a single housekeeping unit, in a dwelling
unit, as distinguished from a group occupying a boarding house, lodging
house, motel or hotel fraternity or sorority house."” The receipt of money
from the state for the care of the boys did not make the household a

"boarding house" any more than receipt of child support payments would.

In State ex rel Ellis v. Liddle, 520 S.W.2d 644 (Mo. 1975) up to ten

dependent, neglected or delinquent boys lived with two counselors. They met
the definition of a family as those "living together in one dwelling unit and
maintaining a common household.” The court found that the living situation
would not present "a jail situation™ despite the presence of some juvenile
offenders, and that the property would "remain intact as a residence" and no
evidence that the use would destroy or even change the character of the

neighborhood.

In City of West Monroe v. Ouachita Ass'n. for Retarded Children, Inc., 402

So.2d 259 (La.Ct. App. 1981) the definition of "family" was "one or more
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persons living together as a housekeeping unit, which may include not more
than four lodgers or boarders.” The court found that a home for six mentally
retarded adults and two house parents met that definition, noting that there
would be rules for household behavior and chores, and that the houseparent

would see that the rules are followed, "much as in any home." See also City

of Fayetteville v. Taylor, 353 S.E.2d 28 (Ga. 1987) (personal care home

residents were "living as a single housekeeping unit, as distinguished from
occupying a boarding house, lodging house, hotel or fraternity or sorority

house."); Robertson v. Western Baptist Hospital, 267 S.W.2d 395 (Ky. 1954) (

20 nurses and housemother were "living as a single housekeeping unit.")

The case of Township of Washington v. Central Bergen Community Mental Health

Center, Inc., 383 A. 2d 1194 (N. J. Super. 1978) is especially instructive

because both the ordinance and the situation are similar to the instant case.
The definition of "family” was "any number of individuals living together as
a single housekeeping unit and using certain rooms and housekeeping
facilities in common." The home was occupied by former mental patients. One
staff person was present and there would be 24 hour supervision. The staff
person was to support the residents. Only homemaking activities would take
place; there would be no therapy or treatment on the premises. The occupants
would pay a share of the rent. Occupancy was a joint voluntary decision
between staff and residents. The occupants could stay for an indefinite time,
often a year. The township believed that the use of the residence was
"quasi-institutional® because (1) the nonprofit organization Central was the
tenant and did not reside at the home, (2) Central provided 24 hour
supervision, and (3) the home was described as "a transitional home" for
mental patients. The court found the use met the definition of a family
residence because admittance was voluntary, occupation was not transitory,
the responsibilities of the occupants were not distinguishable from those of
other home dwellers, the supervision was to aid the reorientation of the
residents to everyday living, no therapeutic or medical services were
provided on site, and both the outward appearance and operation of the house

were similar to other family residences. Id., 383 A. 2d. at 1209.

In short, courts have construed definitions of "family”™ that are identical or
very similar to the CBJ's definition, to include many group living

situations, including those like Haven House. The residents do not have to
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be legally related. They may chose to live together for financial reasons,
or because they share religious or political beliefs, or because they want to

provide a nurturing environment for each other.

B. Relationship to other Definitions. Courts have also addressed the

relationship between the definition of "family" and other definitions. In

Human Services Consultants v. Zoning Hearing Bd. of Butler Township, 587 A.

2d 40(Pa. 1991), three mentally retarded men and their 24 hour staff met the
definition of "family,”" but the Township argued that because institutional
homes were expressly provided for elsewhere, the Township meant to exclude

them from single family districts. The court rejected that argument:

This argument is not persuasive, however, because the Township
could have specifically excluded institutional homes from its
definition of family, as it did for clubs, fraternal lodging
and rooming houses. Moreover, a permitted use must be afforded
the broadest interpretation so that landowners have the benefit

of the least restrictive use and enjoyment of their land.

587 A. 2d at 42. Similarly, in City of West Monroe v. Quachita Ass'n. for

Retarded Children, 402 So.2d 259 (La.Ct. App. 1981), the trial court had

disallowed a group home for mentally retarded adults in a residential
district because it found that the use had some characteristics of a
convalescent home, a boarding or rooming house, a sanitarium , and a
residential facility for the aged or other persons whose physical or social
or mental handicaps or limitations required supervision and special
attention. The Court of Appeals rejected the trial court's reasoning,

stating:

[W]le find that the proposed use by the association falls
squarely within the plain and unambiguous language of the
ordinance defining one-family dwelling residential use. We
find it unnecessary to search for unexpressed intentions or to
attempt to analogize the use proposed by defendant to other

uses set forth in the ordinance.
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402 So. 2d at 262 - 263.

In the CBJ ordinance, the definition of "family" excludes "group home", but

does not exclude other uses. In that respect, it is like Human Services

Consultants, supra , and so other definitions are irrelevant. Also,

following the reasoning of City of West Monroe, supra, because Haven House

falls squarely within the definition of "family," speculations about other

definitions or intent is inappropriate.

However, CBJ Ord. 49.25.300(a) {3)states that "where a use might be classified

under more than one category, the more specific shall control™ and "if

equally specific, the more restrictive shall control.” This provision may be
unconstitutional for two reasons. First, it requires an applicant to guess
which definition might be considered more "restrictive™. Burien Bark Supply

v. King County, 725 P.2d 994 (Wash. 1986) (zoning ordinance must set out

ascertainable standard; using the term "processing beyond a limited degree"
was unconstitutionally wvague.) Secondly, the preference for more restrictive
classifications is contrary to property rights protected by the Due Process
Clauses of the state and federal constitutions. While "the power to enact
zoning ordinances is liberally construed in favor of the municipality,
f[ajmbiguous terms in an ordinance, however, are construed to favor the free

use of property.” State ex rel Harding v. Door County Bd. of Adjustment, 371

N.W. 2d 403, 404, fn. 2 (Wis. Ct. App. 1985), review denied, 375 N.W.2d 216

(Wis. 1985) (Because time share arrangement is not "unambiguously something
other than a single family dwelling under the county ordinance, the proposed
use of the building is not prohibited”™.) This rule of construction is

grounded 1in the constitutional protection of property rights:

Zonling resolutions are in derogation of the common law and
deprive a property owner of certain uses of his land to which
he would otherwise be lawfully entitled. Therefore, such
resolutions are ordinarily construed in favor of the property
owner. [citations omitted] Restrictions on the use of real
property by ordinance, resolution, or statute must be strictly
construed and the scope of the restrictions cannot be extended

to include limitations not clearly prescribed. [citations omitted.]
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Saunders v. Clark County Zoning Dept., 421 N.E.2d 152 at 154 (Ohio

1981) (foster parents and group of delingquent boys were single family

residence, not boarding house.)

Assuming for the sake of argument that CBJ Ord. 49.25.300(a) (3) is
applicable, it nevertheless does not apply to Haven House because no other
definition, except perhaps, as discussed above in connection with the FHAA,
"group home," describes Haven House's use of the property. It is not a
boarding or rooming house or bed and breakfast because Haven House is not
commercial or for profit. It is not a single room occupancy with shared
facilities because the bedrooms will be shared by residents. It is not a
temporary residence because most residents will be staying a year or two

Finally, as more fully discussed below, it is not a "halfway house."”

III. Unless the CBJ Code is strictly construed, it will regulate users

instead of uses, in violation of the Equal Protection and Due Process Clauses

of the state and federal constitutions.

As mentioned earlier, zoning laws are strictly construed because they deprive

owners of certain uses of their property. Saunders v. Clark County Zoning

Dept., supra. Moreover, requiring a zoning permit for use by certain people,

when the same use by other people would not require a permit, cannot be
justified unless the residents would pose a special threat to the city's
legitimate interests. City of Cleburne v. Cleburne Living Center, 473 U.S.

432, 87 L.Ed.2d 313, 105 S.Ct. 3249 (1985)( there was no rational basis for

requiring special permit for home for mentally retarded; fears of neighbors
not sufficient governmental interest). It is worth noting that the Cleburne
case was not based on the notion that the mentally retarded were a legally
protected class (which they later became under the FHAA), but rather on the

lack of any justifiable reason for the different treatment.

The CBJ Code recognizes that the proper consideration for zoning ordinances
is the use of the property, not the nature of the users. CBJ Ord.
49.05.200(b) states that the Comprehensive Plan contains policies to guide
and direct "land use activities.” CBJ Ord. 49.25.210 states that the zoning

districts are designed to protect the area from " incompatible and disruptive
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activities.” CBJ Ord. 49.25.300 is a table of permissible uses.

Of course, zoning authorities are often tempted to use zoning to keep certain
types of people out of residential neighborhoods, be they students, the

disabled, or short-term renters. Ocean County Bd. of Realtors v. Township of

Long Beach, 599 A. 2d 1309 ( N.J. Super. 1991) contains an excellent
discussion of cases where zoning authorities attempted to exclude classes of
people by limiting the number of unrelated persons who could live together as
a "family” or by requiring the felationship of the unrelated people to be
"permanent” in order to qualify as a "family". The court found these
regulations unconstitutional as irrational qualifications because they
excluded groups whose use of the property was the same as a family of related
persons. The court was sympathetic to the fact that the ordinance was an
attempt to control obnoxious behavior by seasonal users, but it pointed out
that obnoxious or antisocial behavior should be controlled by the police

power, not zoning:

Ordinarily, obnoxious personal behavior can best be dealt
with officially by a vigorous and persistent enforcement
of general police power ordinances and criminal statutes
of the kind earlier referred to. Zoning ordinances are not
intended and cannot be expected to cure or prevent most

anti-social conduct in dwelling situations.

Id. at 599 A. 2d at 1312, guoting Kirsch Holding Co, v. Borough of Manasguan,

281 A. 2d 513 (N.J. 1971). Accord Borough of Glassboro v. Vallorosi, 568 A.

2d 888 (N.J.1990) ( "noise and other socially disruptive behavior are best
regulated outside the framework of municipal zoning.") (ten college students
who intended to reside together during college were family, as distinguished

from house for recovering alcoholics where stay was only six months.)

As discussed more fully below, the need to interpret zoning regulations as
based on uses rather than users applies to the construction of both (1)the
phrase "supervision and other services" in the CBJ's definition of "halfway
house" and (2) the phrase "serving a sentence” in the CBJ's definition of

"group home"”
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IV. Haven House is not a Halfway House. The director's decision stated that

Haven House "best fits the definition of halfway house because it would be
people, living together, who could be serving a sentence.” Under CBJ Ord.

49.80.120, "halfway house™ means:

a single-family dwelling for not more than nine persons
over the age of 12, together with not more than two persons
providing supervision and other services to such persons,
all of whom live together as single housekeeping unit.
Residents may be serving a sentence for a criminal act.
Uses with ten or more residents shall be regulated as

institutional correction facilities.

As an initial matter, we note that the CBJ's definition of "halfway house”
specifies that "not more than two persons” could be providing supervision and
services to others. It therefore appears that Haven House would not be a
"halfway house" under the CBJ definition if it had three "supervisors™ for

the residents. Does the CBJ agree?

Secondly, although residents of halfway houses may be serving a sentence,
they do not need to be doing so. So, the effective parts of the definition
(other than the maximum number of adult residents) is that there are also one
or two persons "providing supervision and other services”™ to the other
persons living there. The "supervision and services" requirement is all that
distinguishes a halfway house from those living together as a "family".
Initially, it should be noted that the house manager and co-directors of
Haven Housewill be supervising activity in the home. However, the §eneral
supervision of the resident’s activities elsewhere in the community will
provided by probation and parole officers. In addition, as Haven House's
business plan clearly indicates, Haven House staff will not provide services
to the residents, but instead will encourage the residents "to participate in
life skills development, job skills training, substance abuse recovery, and

similar programs available through external organizations." Haven House's

focus is on providing safety—--"physical safety and safety from life patterns
that lead back to prison."”" Co-directors and the house manager will provide
only "community, individual mentoring/support, life skill modeling, and

friendship, " which describes the support given friends and family members,
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not "services" provided to patients or clients.

Construing "services" as used in the definition of "halfway house" to mean
only those of a commercial or medical nature makes sense because those uses
may be inappropriate in a residential district. This is the distinction made

in Township of Washington v. Central Bergen Community Mental Health Center,

Inc., 383 A. 2d 1194 (N. J. Super. 1978}, discussed above, between support
and services similér to those given family members on the one hand and
services typically given in a clinic or commercial setting on the other. The
former do not change the residential nature of the dwelling's use, whereas

the latter would.

Similarly, in Jeffrey O. v. City of Boca Raton, 511 F. Supp.2d 1339(S.D. Fla.

2007), the court found that an ordinance violated the FHAA when it excluded
substance abuse treatment housing from residential areas simply because the
housing required residents to be subject to drug testing. The city took the
position that a treatment center that provided services of a commercial or
medical nature was inappropriate in a residential area. The court did not
disagree, but pointed out that no such services were being provided at the
residence. The residents were required to undergo drug and alcohol testing
as a condition of continued residence, but the court did not believe this was
a prohibited medical "service". As the court stated, the drug testing
requirement "would make no change to the outward appearance of the residence”
and did not change the essential residential use of the housing . Id., 511

F. Supp. 2d at 1352. See alsc Sammons v. City of Batavia, 557 N.E. 2d 1246

(Ohio Ct. App. 1988) ("uses of a service type" construed to include court
reporting service business, as opposed to sales of goods; ambiguity in

definition to be construed in favor of free use of property).

It may also be that the "supervision and services" aspect of the halfway
house definition should be even more strictly construed so that the phrase
describes the level of supervision and services present in a correctional
facility. The CBJ definition indicates that what would be a halfway house
with nine or fewer residents becomes an "institutional correction facility”
when there are ten or more residents. Therefore the meaning of "supervision
and services" that applies to the CBJ's definition of "halfway house™ will

also apply to "correction facility". Since the CBJ zoning ordinance does
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not define "correction facility”, the common meaning of the term would apply.

Sammons v. City of Batavia, supra. AS 33.30.901(4) defines "correctional

facility™ as " a prison, jail, camp, farm, half-way house, group home, or
other placement designated by the commissioner for the custody, care, and
discipline of prisoners.” "Prisoner” means a person held under authority of
state law "in official detention™. AS 33.30.901(12). "Official detention”
means custody, arrest, surrender in lieu of arrest, or actual or constructive
restraint under order of a court in a criminal or juvenile proceeding, other
than an order of conditional bail release.” AS 11.81.900(b) (41). "Official

detention”™ does not include probation or parole. Williams v. State, 301

P.3d. 196( Alaska Ct. App. 2013). It does include time spent at a
correctional restitution center (CRC) under AS 33.30.151 because the person
is confined to the center except for limited purposes, e.g., when at work or
doing community service. AS 33.30.181. Similarly, a person can be in
official detention at a treatment facility if, among other things, the court
ordered the person to the treatment facility and the program imposes
"substantial restrictions on a person's liberty that are equivalent to
incarceration™ AS 12.55.027. Obviously the level of supervision and
services provided at correctional institutions is not remotely similar to
what is provided at Haven House. Subject to curfew, Haven House residents are
free to come and go at will, whereas the movement of prisoners in
correctional institutions, even low-security ones like CRCs or treatment

facilities, 1s strictly controlled.

A strict construction of "supervision and services" i1s necessary to ensure
that the CBJ is regulating uses instead of attempting to discriminate against
users. As discussed above, the only significant difference between a "family"
and a "halfway house” (aside from the maximum number of adults that can live
in a halfway house) is that in a halfway house one or two people are
providing "supervision and other services"” to the others. Of course, in the
typical family of related persons, one or two persons (parents,
grandparents, aunts, etc. ) are also providing what could be described as
supervision and services to the others (children). Or, one member of the
family (perhaps an adult child) may be giving supervision and services to an
elderly parent or grandparent, or conceivably to both parents and both sets
of grandparents (6 adults). If the difference between a family residence

and a halfway house is to depend on the uses occurring in and about the
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dwelling rather than the identity of the users, as it should, the
"supervision and services" that delineate a halfway house have to be
gualitatively different from the supervision and services a parent,
grandparent, aunt or similar person would give to another family member. If,
for example, a college alumni association decided to rent a house where six
or seven foreign students could live together along with a housemother, or
perhaps a head resident, and a member of the association regularly visited
the house to see how the students were doing and help them find jobs,
transportation, or recreation, this would not be a "halfway house” because
the supervision and services are similar to those that would be provided by
family members or friends. If six nuns and a Mother Superior lived together
in a home, they would not be a halfway house because the supervision and
services were of a familial nature, rather than commercial or correctional.
If three adult couples and their children decided to live together for
religious or philosophical reasons, or just because they liked living
together, they would not constitute a halfway house because the supervision
and services they would give to each other would be typical of a family. On
the other hand, if "supervision and services" is construed to refer to the
supervision and services given in what most people, and the state Department
of Corrections,see Exhibit D, think of as a "halfway house", i.e., a
correctional restitution center or a treatment center under AS 12.55.027,
then the different treatment of halfway houses and family homes makes sense
because the level of security and the therapeutic nature of the services is
qualitatively different from the supervision and services given by family

members.

Therefore, when the "supervision and services" requirement of the halfway
house definition is properly construed--- to mean either services of a
commercial or medical type, or services and supervision of the sort found in
state correctional facilities-~- it is clear that Haven House does not fall
within that definition. Because Haven House will not be providing services
of a medical or commercial nature to the residents and the women will no
longer be in prison, it does not fall within the definition of a halfway

house.

V.Residents of Haven House will “not be serving a sentence for a criminal

act.” The CBJ ordinance defining “group home” states: “Residents [of group
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homes] must not be serving a sentence for a criminal act. CBJ 0rd.49.30.120
Although the Director’s letter did not conclude that a person on probation or
parole is “serving a sentence,” we understand that the Director’s position
might be that a person on parole or probation is “serving a sentence” and
this might be grounds for the Director to deny Haven House’s request for
alternative relief as determination as a group home. Haven House will

therefore address it.

Interpreting the phrase “serving a sentence for a criminal act” to include
probation or parole would be unreasonable, and we urge CBJ not to adopt such
an interpretation. That interpretation would be inconsistent with the common
meaning of the term; with Alaska statutory provisions; with Alaska court
decisions; with policy; and with a cardinal principle of zoning that zoning
should regulate use rather than users. A city may not use zoning to keep
“those pecople” ocut of a neighborhood. A city may use zoning to set rules for

how property owners use their property.

A. Common meaning. Because “serving a sentence” is not defined in the CBJ

ordinances, the common and usual meaning of the term should apply. Sammons v.

City of Batavia, 557 N.E. 2d 1246 (Ohio Ct. App. 1988). In common speech a

woman on probation or parole is not “serving a’ sentence” unless she is
confined to a particular place that is a jail or a place with jail-like
restrictions. A person on probation or parole generally can live anywhere,
subject to the approval of the probation/parole officer. If a woman on
probation is living in an efficiency apartment and is free to come and go at
will, is she “serving a sentence for a criminal act” in her efficiency
apartment? If that woman is living at her parent’s house, is she “serving a
sentence for a criminal act” at her mother’s house? If that woman is living
at the Glory Hole, is she “serving a sentence for a criminal act” at the

Glory Hole?

Fairly answered, the answer to those questions is “no” because any reasonable
construction of the term “serving a sentence” must mean serving a sentence in
a particular place. Any reasonable construction of the term “serving a
sentence” must include the element of confinement to a particular place and
the significant curtailment of the right to leave that place. Thus, in

common usage, a person 1s “serving” a sentence at the Lemon Creek

18

S031

Page 1349 of 1762



Correctional Facility or the Anka Street Halfway House because a court has
ordered that the person must “serve” the sentence, or part of the sentence,
at that particular correctional facility; because the person’s liberty and
freedom of movement is substantially curtailed while in that facility; and
because the person will be guilty of the crime of escape within AS 11.56.300
~ AS 11.56.320 if he or she leaves without lawful authority.

The common meaning attached to “serving a sentence” by professionals in the
field is that a person is “serving a sentence” when in the custody of the
Department of Corrections, or the functional equivalent thereof. See
Statement of Tom Wagner, Attorney, attached as Exhibit D (“Accordingly, in my
view, a person on probation is not ‘serving a sentence for a criminal act.’”)
The Department of Corrections staff does not view Haven House as a part of

the prison system. See Exhibit D.

A woman will reside at Haven House as a result of a voluntary agreement
between the woman and Haven House. She will have freedom of movement to go
to work, seek professional services, visit her family, go to church, visit
her friends, etc. She will not be guilty of the crime of escape if she is
absent without permission from the home. And, as explained below, under
Alaska statutes and case law, i1f she goes back to prison for violating
conditions of parole or probation, the time she spent living at Haven House

will not be considered as time spent “serving a sentence.”

If the City seeks to adopt an idiosyncratic definition of “serving a
sentence” by interpreting it to include probation and parole. Haven House
asks. that the City explain any precedents it is relying on and explain its
policy reasons for defining “group home” in a way that excludes from the
definition a group of women coming out of prison who wish to live together in

a home where the focus is recovery from addiction.

B. Statutory Provisions. Probation is granted by a court under AS

12.55.090, but since a defendant may refuse probation--i.e., since the court
does not have the power to impose probation on a convicted defendant--- "when
a defendant accepts probation conditions announced by the court, we [ the

courts] analyze the probation conditions as analogous to contracts between
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the court and the defendant.” Sweezey v State, 167 P.3d 79 at 80 (Alaska Ct.

App. 2007). So, probation is an agreement between the defendant and the
court, not, strictly speaking, a sentence. Parole is granted by the parole
board. Under AS 33.16.010(a), prisoners {(except those convicted of certain
serious crimes) who follow the rules during their imprisonment are "entitled
to a deduction of one-~third of the term of imprisonment."” In addition to this
mandatory parole, the parole board may grant discretionary parole under AS
33.16.100 if, among other things, the parolee would not be a danger to
society. Since the term of imprisonment is actually being reduced by one-
third once the defendant has served two-thirds, the sentence really ends when
parole is granted, subject to being reinstated if parocle conditions are

violated.

C.Court Decisions. However, the clearest indication that a person on parole

or probation is not serving a sentence is the courts' treatment of time spent
on parole or probation. If time on probation or parole were part of serving a
éentence, then the person would have to receive credit for that time if
parole or probation were revoked. For example, if a person serves two years
of an initial three-year sentence, is released on mandatory parole and
remains on parole for sixth months, and then violates conditions of parole
and has his or her parole revoked, the question is: Does that.person have to
serve for six months more or one year more? If the person were serving a
sentence while on parole, the person would have to serve only six months
more. If, on the other hand, the person is not considered to be serving a
sentence while on parble, then the person has one more year to serve.
Alaska's courts are quite clear that the time on parole or probation
(assuming the person is not subject to electronic monitoring) is not counted
as serving of the sentence. In Paul v State, 560 P.2d 754 at 758 { Alaska
1977) Alaska's Supreme Court stated as follows:

In permitting probation, the court, in an effort to
rehabilitate Mr. Paul, permitted him to remain at liberty.
While certain restrictions were imposed, they in no manner
may be equated to serving a period of incarceration. We do
not think that the term of probation should be credited
against the original suspended sentence. This result is in

accord with the several federal courts which have reached
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this issue. [citations omitted] We hold that Mr. Paul was
not entitled to have the period he served on probation

credited against his sentence.

It is even clearer that time spent on parocle is not counted toward service of
the sentence because AS 33.16.240(f) provides that "... the time the parolee
was at liberty on parole does not alter the time the parolee was sentenced to
serve." Based on this statute, Alaska's Court of Appeals stated that one
"who remains 'in custody' for the purpose of maintaining the parocle board's
jurisdiction over him may still be deemed 'at liberty’ for denying credit

under AS 33.16.240(f)." Dulier v. State, 789 P.2d 372 at 374 (Alaska Ct. App.

1990). * Because Alaska’s courts do not count time on probation or parole as
part of service of a sentence, a person on probation or parole is not

"serving a sentence"” for a crime.

D. Policy . In addition to the technical reasons discussed above, there is a
policy reason why persons on probation or parole should not be considered to
be "serving a sentence” for purposes of the CBJ code--—-namely, they do not
pose a high risk of danger to the public. A court will grant probation only
if the judge believes that the defendant will not pose a danger to the
public. Mandatory parole is not available for serious crimes such as first

degree murders and sex offenses that are unclassified or class A felonies.

AS 33.20.010(a). The parole board may grant discretionary parole only if it
"determines a reasonable probability exists that...(3) the prisoner will not
pose a threat of harm to the public if released on parole". AS

33.16.100(a) (3).

1. While it is unlikely that .any residents at Haven House will be there
before their sentence is imposed, time at Haven House would also not qualify
as time served against a sentence before imposition of sentence because
conditions at Haven House do not approximate "those experienced by one who is
incarcerated." Nygren v. State, 658 P.2d 141 at 146 ( Alaska Ct. App.

19833 . Accord, McKinley v State, 215 P. 3d 378 ( Alaska Ct. App. 2009) (no
credit for aftercare program that did not require 24 hour custody or
supervision). For those on probation or parole after sentence has been
imposed, the degree of supervision is not even relevant because "official
detention” does not include supervision on probation or parole, even though
the parole or probation may include genuinely restrictive parole conditions.
Williams v. State, 301 P.3d 196 , (Alaska Ct. App. 2013)
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E. Regulation of use rather than user. Under the CBJ's interpretation of the

phrase "serving a sentence”, a person on probation or parole who otherwise
qualified for residence in a "group home" would be prevented from living
there. However, the presence of a person on probation or parole in a group
home would in no way change the use of the residence or its effect on the
neighborhood. The home would still be a place where persons sought
healthcare, rehabilitation or recovery from disabilities in a family setting.
Supervisors/caregivers would still live on site. The presence of a person on
probation or parole would not change the use at all, and therefore would be
an improper reguirement. On the other hand, if "serving a sentence” were
interpreted-~-as Haven House believes it should be--- to describe people who
are still in official custody, the restriction would not limit the user so
much as it would define the prohibited use as a jail. Under Haven House's
interpretation, a residential treatment facility of the type defined in AS
12.55.027 would be excluded from the CBJ's definition of "group home" because
the residents were still effectively in Jail. This is a rational,
constitutionally defensible exclusion because the level of security and
supervision in a jail is inappropriate in a residential neighborhood.
Preventing a parolee or probaticner from living in a group home, however, is
not reasonable because the person's status does not affect the use of the

property.

VI. To the extent the CBJ Zoning Ordinances prevent Haven House from

operating in a D-5 district, those ordinances are arbitrary and irrational,

and therefore violate the Due Process Clauses of the state and federal

constitutions. Due process requires that zoning ordinances be reasonable

and not arbitrary. Seward Chapel Inc. v. City of Seward, 655 P.2d 1293,

1297 1298, citing Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 47

S.Ct.114, 71 L.Ed. 303 (1%926). Assuming that the director's decision is
correct—---that Haven House 1s not a "group home," but is "halfway house" and
cannot operate in a D-5 residential district --- the CBJ zoning code is
arbitrary and unreasonable. Under CBJ Ord 49.25.300, the following uses in a

D-5 district require no permit except in conjunction with a building permit:

1. A single family, which means one or more persons living as a

single housekeeping unit.
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2. A duplex.

3. A group home (which may be a for-profit business) for 6 to 9
persons with mental, emotional, or physical disabilities, plus one or two
supervisor/ caretakers, where the primary method of supervision or care is
provided at the residence.

4. Child care or adult care for 8 or fewer people.

5. Home occupations.

The following uses are allowed in a D-5 residential district with a

conditional use permit:

1. Day care for 9 - 12 children or adults.
. 2. Child care residence for 6 - 9 children under 18 , where not

more than two adults supervise the children for compensation.

3. Rooming houses, boarding houses, bed and breakfasts, all of
which are commercial (for profit) establishments.

4. Single room occupancies with shared facilities (where one
person rents a room, but shares the use of bathroom and kitchen).

5. Professional offices of 1000 square feet or less.

6. Nursing care, where skilled nursing care and medical
supervision is provided.

7. Assisted living (not defined).

8. Sheltered care (not defined ).

7. Institutional correctional facilities (apparently those having

10 or more inmates)

It is difficult to see any logical pattern that would allow these uses, but
exclude Haven House. Clearly, up to twelve women on probation or parole who
just wanted to save money and enjoy each other’s company could live in the 6
bedroom house if they rented it together, shared rooms, and lived as a single
housekeeping unit. They would unquestionably meet the CBJ's definition of a
single family because no one would be providing anything that could possibly
be called "services"” to anyone, nor would they be seeking respite treatment
for anything. Haven House will have 2 co-directors on site during the day,
but this would be no more disruptive to the neighborhood than 8 children or
adults arriving to receive day care, or a daily meals on wheels delivery, or

a caregiver coming to stay with an elder during the day, or a babysitter
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coming to stay with children during the day. Whatever "supervision™ or
"services” the women at Haven House would receive would certainly be no
greater than those received by the disabled individuals living in an allowed
group home, or those provided at conditionally allowed nursing care or
assisted living facilities. Haven House will not even be a commercial
establishment, as a group home could be and as rooming houses and bed and
breakfasts definitely are. Finally, of course, institutional correctional
facilities (jails) could be allowed with a conditional use permit, but Haven
House cannot be allowed at all if the Director’s decision is correct.
Admittedly classifications do not need to be perfect, but the CBJ's is so

irrational as to be unconstitutional.

Finally, it appears that the CBJ may believe that its definitions are
actually regulatory provisions in disguise, and that these regulatory
provisions can be interpreted and applied on an ad hoc basis, e.g., that
“services” in the definition of “halfway house” means one thing if the
residents are a certain type of person, but has an entirely different meaning
if they are someone else; or that the CBJ can require certain levels or types
of supervision for one group home, but a different type or level for another
group home, without setting up a regulatory process for that determination or
stating, in law, what factors would be used for that determination. The
conditional use process, of course, does allow for specific projects to have
specific conditions attached . But, a group home does not require a
conditional use permit, nor is such a process even allowed for a halfway
house in a D-5 district. What is at issue in this case is the meaning of the
CBJ'"s definitions. Due process reguires that those meanings

be clearly stated in law and consistently applied in fact.

VII Summary.

Because most, and probably all, of Haven House residents will have a history
of substance abuse or mental health problems, they---and organizations like
Haven House that provide them with supportive housing--—- are protected by the
FHAA from discrimination in zoning. The most appropriate way to avoid that
discrimination is to find Haven House to be a single family dwelling. It

certainly meets the definition of "family" in the CBJ code.
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Since Haven House will not be providing any services of a commercial,
medical, or jail-like nature, its use of the dwelling will not be
inconsistent with other uses in the neighborhood. It is simply supportive
housing of the type that has been allowed in residential districts in cases
involving the FHAA and in cases that did not involve the FHAA. Haven House
does not present the complicating factor of treatment and services provided
on-site that has bedeviled zoning schemes in other jurisdictions, and perhaps
led to the adoption of the definition of "group home" in the CBJ code.
Because the CBJ allows communal living by unrelated individuals as a general

matter, it must also allow it for Haven House.

If, on the other hand, the CBJ believes that for some reason Haven House
should not be treated as a single family, then the studies attached hereto as
exhibits A - C should provide all the evidence needed that Haven House will
indeed be providing housing for the disabled (recovering substance abusers
and those with mental health problems), which was the reason the Director
gave for denying Haven House status as a group home. In either case, Haven

House should be allowed to locate in a D-5 district.

///%fm/ Tonl 3oty

Pamela Finleyii;laska Bar #75-~10066
P.0O. Box 22977

Juneau, AK 99802

{907)500~-9991
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institute of Social and Economic Research
University of Alaska Anchorage - January 2009
R.S. Ne. 71

Tue Cost of Crime: Courp Tue Stare Reouce Future Crime anp Save Money By Expanpine Epucarion anp TREATMENT ProGrAMS ?

By Stephanie Martin and Steve Colt

Aaska’s prison population is among the fastest-growing in
the U.S., with five times more inmates in 2007 than in 1981, &
Spending for the state justice system has nearly doubled since
1987—but the crime rate has dropped only about 30%.

Here’s the dilemma for the state, given the pattern shown in
Figure 1: what can it do to hold down the number of inmates
and stem the rising costs—whife at the same time keeping
the public safe and using tax doliars effectively?

Senator Holfis French asked ISER to project growth in the
number of Alaska inmates and the assedated costs—and then
evaluate whether the state could reduce that growth by expand-
ing intervention and prevention programs for people already in
prison or af risk of ending up there. Alaska currently spends
about $17 million a year for such programs, but they aren't
available to many of those who might benefit from them.

Figure 1. Percentage Changes in Alaska Crime Rate, Spending

far Justice System, and Number of Inmates; 1981-2007
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There are a wide range of such programs. But it is programs
for adults who are already in prison or jail that have the most po-
tential to save money and reduce crime in the next 20 years. That's
because they can reach the most people,

We know that without any intervention, about two-thirds of
those who serve their sentences and are released commit new
crimes. Stopping at least some of them from committing more
crimes would not only help improve public safety but also reduce
growth in both the number of inmates and in spending.

Also, most of those released committed misdemeanors (Figure
2). Those who commit the most serious crimes serve long sentences
and make up a smali share of these released in any given year,

To analyze which programs have the most potential to reduce
crime and save the state money, we worked with the Alaska Crimi-
nal Justice Working Group and the Washington State Institute of
Public Policy. That institute did a similar analysis for Washington
state and provided us with data it collected from progran evalua-
tions nationwide (see hack page}. What did our study show?

¥,

- Figure 2, Who Gets out of Jail or Prison i

“{Total Releases, 2002-2007:82,339)
Manufaﬁurp meth; assault with weapen

Use/sale of cocaine, meth; burglary

o7,
4% ___ Felony DUi/theft/use of
 marijuana/child abuse

Violation of
felony probation
3%

‘(U/
Murder, rape, kidnapping 1%

Source: Alaska Department of Corrections

« With no change in policies, the number of Alaska inmates is fikely to
double by 2030, from 5,300 to 10,500.

« If the state spent an additional $4 million a year to expand
programs it already has, the prison population in 2030 might be
10% smalfer than projected—about 1,050 fewer inmates.

= The state would spend about $124 miliion for expanded programs
through 2030 but would avoid $445 million in costs—a savings of
$321 miflion. 1t would save money by incarcerating fewer people
and by delaying prison construction costs. (Figures 3 and 8).

= Fducation and substance-abuse treatment programs—in prison,
after prison, and instead of prison—save the state two fo five times
what they cost and reach the maost people. Programs for teenag-
ers are also very effective at reducing crime and saving money, but

they reach fewer people.

immediate Costs

$17 million: Current annual state spending en programs

$4 million: Additional spending every year
to expand programs

Figure 3. Potential Effects, Costs of, and Savings from Expanded Prevention or Intervention Programs

Long-Term Effects en Pr;son Popu!atmn
9030

By 2030, expanded programs could keep 1in 10

peaple out of prison who would otherwise be there

(ost of expanded programs® 3

Avoided inmate costs and delayed 544 m:ltm
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Loag-Term Savings (2009-2030}

| — Savings: $321 million—

*Assumes 2% annual inflation through 2030
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Wiy Consioer Expanpin Procrams?

In 1980, 2 in 1,000 Alaskans were hehind bars; today that
share is approaching 10 in 1,000. The sharp increase started in
the 1980s, when the state government began coflecting large oil
revenues. The state used some of that money to expand police
agendies, courts, and other parts of the criminal justice system
statewide. Also in the 1980s, it made sentencing for the most
serious felonies more uniform and stiffened sentences,

The arime rate in Alaska has dedined since the 1980s. But the
number of Alaskans in prisons, jails, and halfway houses has in-
creased much faster, as have costs for the state justice system.
AMaska’s prisons are full, and the 1,500-bed prison scheduied to
open in 2012 is projected to be full soon after it opens.

Locking people up is expensive, whether their crimes are major
or less serious. Alaska spends on average $44,000 a year perinmate
in prisons, jails, and halfway houses. Adjusted for inflation, that's
actually fess than in the 1980s—but it’s still a lot {Figure 4),

Studies in sther states have shown that some intervention and
prevention programs can help cut both costs and cime, either by
keeping people who have served their sentences from committing
new crimes after they're released, or preventing some people from
going to prison in the first place.

Wuar Procrams Dip We Anavvze?

The Alaska Criminal Justice Working Group gave us a list of
programs to analyze. We looked for programs with the biggest
potential payoff for the state—those that could reduce growth
in both numbers of inmates and in spending for corrections, at a
reasonable cost for the state.

Aaska already has a numnber of programs in place, and we found
that expanding some of those would be most cost-effective. Table
1 lists the programs in our final analysis. As a guideline for what
was a “reasonable” expansion, we used 10% to 20% of the efigible
peopie not already served—except for very smali programs that
can't easily be expanded that much.

These programs would serve inmates, at-risk juveniles, and
yotmg children. They are all intended to reduce future crime in
some way. Programs that treat substance-abuse or mental heath
disorders have been shown to reduce recidivism—and as Figure
5 shows, almost all current inmates have those disorders.

»Flgure4 A‘ nual State Costs Per Inmate,* 1983 -2008

_ {InThousands of Dollars}

Ad;usted for Inflation {52007}

$44,000

Not adjusted for Inflation

...............................

‘}8| EEA O VA R TR TR Y A R T R I (R
“Average cost of incarcerating people in prisons, jails, and halfway houses,
Source: Alaska Department of Corrections

o substance ahuse or mental health disorders: 4%

al health disorders

Both mental health
:disorders and
substance abuse

Sourcas: Alaska Department of Corrections; Alaska Mental Health Trust

Programs Currently serve

Educatmn More than 1,600
{adult hasic; vocational)

Substance-Abuse Close 10 500
{residential; intensive oytpatient)

Sex-offender treatment? 0

E - i o
Transition for inmates with 70
mental health disorders {Institutional Discharge Project}

Mental health, drug, alcohot courts;
electronic monitoring;
residential substance-abuse treatment

Aggression replacement training;
family therapy; residential treatment;
institutional transition

Head Start f0r3 and 4-year
olds from low-income famities?

they weren't feasible to implement in Alaska at this time.

Pnngie facing lov-level Charges and with substance-abuse problems.

Reasonable expansion  Potentially eligible (2008)

500 90% of inmates
(approximately 4,000}
50 10% of 500 ehgibie inmates
100 " 36% of inmates (1,600)
- Appraximately 5,000
o2 Approximately 3,000
- Approximately 8,000°

*Pragrams induded in our final analysis are thase for which we found evidence that expansion would have significant pay-offs for the state at a reasonable
cost. We evaluated additional programs not included heve, either because there wasr't sufficient evidence to assess their effectiveness or because

To effectively reduce gime, sex offender treatment programs need to be offered in both prison and the community. reatment is currently available
only ia the community, 56 the number served in prison is currently zero—but there are proposals to add treatment in prison.

riead Start is a federal program, but the state supplements federal money and Governor Sarah Palin has proposed additionat state funding.
e assume alf children from famifies with p te double the poverty-fevel income would be efigible.

500 - Almost all inmates {4,500}

2
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We looked at but excluded other programs from our final
analysis. The aiminal justice working group dedided that a
few programs, while effective elsewhere, wouldn't be feasible
to implement in Alaska at this time. For other programs, there
wasn't enough available evidence to judge how effective they
were in saving money of reducing crime, of the available evi-
dence showed them to be largely ineffective,

How Do The Procrams Compare?

As Figure 3 {front page) shows, expanding programs (o serve
more of the eligible peopie would save the state about $321 million
and reduce the projected number of inmates 10% by 2030. Figures
6 and 7 show how the various programs contribute to costs, sav-
ings, and reductions in the number of Alaskans behind bars,

= Education and substance-abuse treatment programs for inmates
save two to four times what they cost, reduce redidivism by about
four percentage points, and can reach the most people.

< Intervention programs for §
Jjuveniles who have committed §
crimes are very effective at sav-
ing money and reducing recid-
ivism, but they serve a much
smatler number of people.

- Programs that set up transi-
tion services for inmates with
mental-health disorders com-
ing out of prison are among
the most effective——but they
can’t readily be expanded to
serve the many people who
could benefit from them.

« Afternatives to prison for soine
people charged with fesser
offenses save the state money
right away, and almost afl
reduce recidivism. The excep-
tion is electronic monitor-
ing, which is inexpensive but
hasn't been shown to reduce
future crime.

279 fewer
inmates

18 fewer
inmates

2009

« Ireatment programs for sex
offenders do reduce crime, but #5088

they are very expensive and so | How much more does the state save than it spends? | © Afemativestoprison {and one transition progran) save from
g 25 tines - 2 to 7 times what they cost and redisce recidivism by about 4
don’t save the state money, mes 13 11 petcertuge points {from 63% withoist the program).
« Programs that prevent future  Hlectionicironitoring saves a ot of money (alternative to jail} & Progrms for f’f”“if-‘ ”‘
. . ) bat duesn't keep pecple from committing new crimes after what they cost and 12 ¢ .
ame by helpmg very young 20TU0ES - thay have served their sentences. percentage points (fram 68% without the progroms;.
at-risk children are the most & Programs for juvenile offenders save 7 to 13 times what they
; cost and reduce recidivism among fuveniles by about 5t 8
effecti !/:?. But the effects of 15 times - - percentage points (from 70% without the prograims).
- Famiy
spen'dmg for those p.( 0grams m(e{\jjemigﬂ o B Frograms thet save money of reduce arime fuf nof bofi.
aren't apparent until many
¢ . N . o Head Start for young children saves 6 times more than it
years later. 10times - Aggression mpg'légi?;? L }.‘E"??fe . costs and reduces future crime ameng participants by abow
“ﬁ’ 9 my‘“”“fg‘i bansiion 14 percentage points from 38% without the program).
X & -
< imes - @ Therageutic courts ® Transition aut of priser for *
vy w Education inmates with mental health disorders
B Substance-abuse treatment & Aultresidential treatment for substance aluse
N savings ® Sex offender programs do reduce reddivism but are so expensive they produce no saings. .
g T ¥ ¥ g 1} T b H ¥ 1
] 2 4 6 3 19 12 1 16 18
How many percentage points de the programs reduce crime, from what it would otherwise he?

Pre-school programs for at-risk children cost about 31,000 per chitd
but save many times that much, by reducing future crime. The effects
of the spending aren't apparent for years, untif the children grow up.

___Programs for juveniles offenders cost an average of about $2,500 per person,
but save almost 16 times that much by keeping kids out of prison. They serve
only a subset of the popuiation of 12- to-17-year-oids.

" Transition programs for people with mental health disorders are
extremely effective, add about $2,000 per person to inmate costs, and save
about four times that much, But the programs currently serve very few people

and can't readily be expanded to serve large numbers.

1,049 fewer inmates

843 fewer
inmates

601 fewer
inmates

Programs that treat inmates for substance abuse add about $2,000 a person
1o immate costs, but gver time save about twice as much. They are effective, but
can't readily be expanded to reach all the people who need them.

Education and job training progrems in prison add about $1,000 ts inmate costs,
but they reach the most people and save about four times more than they cost.
Because they are offered in every facility, they can easily be expanded and can reach
more people, (Reductions in the number of inmates as a result of the sex-offender
treatment program ate also included here, but are only one or two people a year.}

Programs that keep people out of prison save the state money right away, because

‘ they cost much fess than the 344,000 per person the state spends to fock people up.
| They include therapeutic courts for substance abuse and mental health disorders,

' electronic monitoring, and residential substance-abuse treatment,

2030

2025
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Conciysion

in condlusion, Figure 8 shows how Alaska’s corrections system
got where it is and where it likely to go—if intervention and
prevention program are kept at their current levels, and if the
most effective programs are expanded to serve more of the eli-
gible peaple.

We found that the state could both reduce the number of Alas-
kans in prison or jail and save considerable money over the next
20 years, by adding about $4 million a year to the $17 million it
currently spends t6 keep people from returning to prison— or
prevent them from ever going there at all,

Spending more for these programs even as oil prices and state
revenues are falling may not seem like a good idea. But Alaska
also needs to look to the future—and over time the benefits of
strategically expanding those programs that reduce crime and
keep more Alaskans out of prison far outweigh the costs.

MetHop oF ANALYSIS

Our job was to assess whether spedific programs could reduce
long-term state spending for corrections by reducing growth in the
number of inmates. As a starting point, we needed evaluations of
how effective various programs are at reducing future aime.

But except for some of the therapeutic court programs, most
programs in Alaska have not been rigorously evaiuated. Therefore,
we used resufts of a Washington state assessment that systemati-
cally reviewed 571 program evaluations from around the country.

To be induded, evaluations had to have carefully designed con-
trol groups, replicable resuits in multiple settings, and long-lasting
effects. This method is evidence-based public policy, which merges
research and practice, it is similar to dlinical trials in medicine. Keep
inmind that this is a new field, and only about 10% of programs in
place nationwide have been evaluated at this standard.

With data from rigorous evaluations, the Washington State
Institute of Public Policy created a model that estimated the
effects of programs on recidivism—and then combined those
resufts with a cost-benefit analysis to estimate the long-term
effects on state spending and inmate populations.

We combined the institute’s estimates of recidivism with Alaska
data on program costs, eligible groups, and state popuiation to

estimate long-term effects on crime and state spending.
4

"'F igure 8. Average Number of Rlaska lnmatesf ,

19712007, and Projected Number, 2008-2030

2030; Projected number of Alaska inmates,
at current level of intervention and prevention programs

2018 and 2025:

Construction of new 1,500-bed prisons 10151 3
2012: New Mat-Su prison scheduled to open; increases capacity to 6,000—but return of 990 Alaska inmates l 0% fewer inmates;
held in Arizona, plus projected addition of 600 new inmates, means Afaska prisons will once again be full 321 ’“‘“’;“‘6“ saungs
464
i i
2007: Alaska at current capacity of 4,500 in prisons, pius 827 held in jails or halfway heuses i
, o | 2021 and 2029;
1980s: Statewide expansion of justice system 5,327 Brison construction
(potice agendies, courts, and other); state stiffens sentences delayed by 3 to 4 years

for most serious felonies; sharp increase in number of inmates

1737 Prajected number of inmates,
if state expands programs

to readily attainable fevels®

482
o ot e b L b i ot b L i d i bt bt Lt L [
1971 1975 1981 1985 1990 1995 2000 2007 2010 2015 2020 2030

3Average daily number of people in prisons, jails, and halfway houses.  © The number of people who could be readily added to program rofls varies considerably by program; see Table 1.

Seurces: Alaska Department of Corrections; ISER projections of number of prisoners, based on Alaska Department of Labor projections of Alaska population 18-64 and assuming no change
in current use of rehabilitation programs as well as expanded use; Washington State nstitute of Public Pelicy

Editor: Linda Leask

Graphics: (lemencia Merrill
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Alaska Prisoner Reentry Task Force

Five-Year Prisoner Reentry
Strategic Plan, 2011 -2016

“The country was built on the belief that each human being has limitless potential
and worth. Everybody matters. We believe that even those who have struggled
with a dark past can find brighter days ahead. One way we act on that belief is by
helping former prisoners who've paid for their crimes -- we help them build
new lives as productive members of our society. ...
the work of redemption reflects our values.

The bill I'm signing today, the Second Chance Act of 2007, will build on work to help
prisoners reclaim their lives. In other words, it basically says:
We're standing with you, not against you.”

President George W. Bush’s remarks on signing the
Second Chance Act, April 9, 2008

“Given the importance of prisoner re-entry to the overall well being of our
communities, | will be watching with great interest the work of the Alaska Prisoner
Re-entry Task Force. | look forward to receiving the Task Force’s recommendations

regarding Alaska’s five-year strategic re-entry plan.”

Governor Sean Parnell, March 25, 2010
Letter to Chief Justice Wa}j_:er Carpeneti and Attorney General Dan Sullivan

March 2011
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Though changes have been made, in some of the Division’s probation offices, there
are still significant gaps in linking the probationer with needed community resources
such as housing, employment, mental health and sober support and family
integration. In order for probation officers in the state’s larger communities to better
assist probationers in making this linkage, continued cultural change may be
required. Most importantly, however, probation officers need lower caseloads and
access to readily available community resources. Chapter 6 of this Plan outlines the
specific strategies aimed at improving community referral resources available to
institutional and field probation officers.

B. Community-Based Substance Abuse and Mental Health Treatment

One of the most common conditions of probation is the requirement that
probationers abstain from the use of alcohol and/or drugs. This is because in Alaska
there is a very strong correlation between alcohol and drug use and criminal
behavior. In 1999, an Alaska Judicial Council study on Alaska’s felony process
reported that two-thirds of all individuals convicted of a felony had an alcohol
problem and approximately half had a drug problem.®® The study further found that
more than a third of the persons convicted of a felony were actively under the
influence of alcohol at the time of the offense. ** Another study, in 2001, found that
over 90 percent of all prisoners surveyed reported having a substance abuse problem
at some point in their lives. * 79 percent of those prisoners reported an active
substance abuse problem within 12 months of their most recent arrest. 4¢

When a probationer is found to have used drugs and/or alcohol, probation officers
make an effort to find treatment for the probationer. The availability of such
programs, however, is minimal at best, as the number of publicly funded substance
abuse treatment programs has declined. A significant factor in the overall reduction
of community-based substance abuse treatment capacity is that State grant funding
for these services over several years has not kept pace with the increased operating
costs of the programs, despite new funding approved through the legislature.
Substance abuse treatment programs declined from 87 in 2002 to 70 in 2006. *

Access to community-based mental health treatment has become more restrictive
and challenging for probationers as well. This change in access was largely a
consequence of the state’s decision to shift funding for these services from State

* Alaska Judicial Council, Alaska Felony Process: 1999, at p. 10.

* Alaska Judicial Council, Alaska Felony Process: 1999 at p. 65.

# North Charles Research and Planning Group, Substance Abuse Treatment needs of Alaska’s Newly
Incarcerated Prisoner Population Prior to Incarceration: Final Report, at viii.

 North Charles Research and Planning Group, Substance Abuse Treatment needs of Alaska’s Newly
Incarcerated Prisoner Population Prior to Incarceration: Final Report, at viii.

4 Office of Applied Studies, Substance Abuse and Mental Health, “States in Brief: Alaska” (2009) at p.
2.

Part I, Chapter Four: Current ADOC Prisoner Community Based Reentry Efforts, Page 33
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Chapter Nine
Addressing the Behavioral Health Needs for Returning Prisoners

A. The Goal
The Behavior Health Service (BHS) Workgroup identified its performance goals as:

1. Adults are screened and identified for behavioral health disorders
(substance abuse and mental health) at the time of booking into an Alaska
Correctional institution.

2. ldentified adults are connected with the appropriate level of behavioral
health treatment services while incarcerated.

3. Identified adults are engaged with the appropriate level of community
behavioral health treatment services within ten days post-release.

B. The Baseline

As discussed in Chapter 2, section F, 42 percent of offenders under the care of the
ADOC are adults who are Trust beneficiaries defined as a person with mental iliness,
developmental disabilities, Alzheimer’s disease & related dementia, and/or chronic

alcoholism.3

¢ i N [ 4 Toial B Intat Y Tkl
fd folal S beneticiarjes i the ebl of Lorractions TR
incarcerations, irjaarcef tions, incar ce;zﬁons, incarcerations,
, o~ 1
FY03, 36,597 ?Yg4, 39,067 FYg5, 38,260 FY05, 37,165 :
» :

® Total Incarcerations
@~ Trust Beneficiary - @ Trust Beneficiary &

searsienaivd

= Trust Beneficiary Trust Beneficiary

incarcerations, cerati ..
incarcerations, F;G " : incarc rauo/ns,k =@ TrusnBemefationys,
- T 16)5?0 FYOS, 16;30 I 3 =
FYD3, 14,996 R e e e neALREFI8s1 75
SO % b S ] o e et s v ; . SN L . e i

#t of b dividu

i

Nine out of ten prisoners or 91 percent had a substance abuse disorder at some time
in their lives and four out of five recently incarcerated at the time of that study had

¥4 A study of Trust Beneficiaries in the Department of Corrections, Hornby Zeller Associates, Inc.,
December 2007

Part 1, Chapter Nine: Addressing the Behavioral Health Needs for Retumning Prisoners, Page 76
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Re: Haven House reserving beds for women recovering from addiction

A
HAVEN

HOUSE

Haven House Juneau

PO Box 20875

Juneau, Alaska 99801
HavenHouseJuneau @ gmail.com

March 8, 2014

At a Haven House board meeting on March 4, 2014, the board took the following action:

"Larry moved that Haven House reserve 7 of 9 beds for women who are in recovery from
addiction. Chris seconded. Motion passed.”

This motion clarifies Haven House's mission to provide safe and supportive housing for
women coming out of prison who are committed to recovery from addiction. The Haven
House board has been aware of ISER statistics stating that approximately 90 percent of
women coming out of prison will have experienced substance abuse issues. We have
previously sought funding from AMHTA and other sources based on that understanding.
The March 4 motion is not expected to alter our future clientele or our support approach.
The change was made in recognition that we could be more effective advocates for our

clientele if we made our intent to serve this population more explicit.

Sincerely,

g P

Larry Talley

Secretary, Haven House, Inc.
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Home Mail News

Compose

Inhox (438}
Drafts (1)
Sent

Spam (48)
Trash
Folders (69)

Recent

Messenger
Contacts
Calendar

Notepad

Yahoo Mail for Mobile

Sports Finance Weather Games Groups Answers Screen Flickr

@ Delete . Move_ T Spam A More , Collapse All

Fwd: Haven House

Haven House Juneau Today at 1:17 PM
To Me, Anne Flaherty, Talitha Lukshin, and 7 More...

---------- Forwarded message ----------

From: Rep. Cathy Munoz <Rep.Cathy.Munoz@akleg.gov>

Date: Tue, Feb 4, 2014 at 11:58 AM

Subject: Haven House

To: "Kim_Kiefer@ci.juneau.ak.us" <Kim_Kiefer@ci.juneau.ak.us>, "Hal Hart@ci.juneau.ak.us"
<Hal Hart@ci.juneau.ak.us>, "havenhouseiuheau@gmail.com" <havenhousejuneav@gmail.com>

Hi All,

According to Kaci Schroeder, Legislative Liaison with the Department
of Corrections, Haven House is considered a transitional living home.
in their view it is NOT a halfway house. The home doesn’t meet their
standards; the women staying there do not receive credit toward their
sentence, and is NOT part of the prison system. As she understands
it, it was not their goal to be a halfway house.

While | know the CBJ may have a different definition of a “halfway
house”, it is interesting to see what Corrections has to say about it.

Cathy

Cathy Mufioz
Representative, District 31

(907) 465-3744

Reply, Reply All or Forward | More

Page 1365 of 1762

Mobile More

o

o2

June



Tom Wagner, Lawyer 417 Harris Street
Juneau, AK 99801

Tel 907-586-2529; fax 907-586-
8012 .
Email: tomwagner@alaska.com

February 23, 2014
To Whom It May Concern:

| am writing as an attorney experienced in criminal law matters
about the meaning of the term “serving a sentence for a criminal act,” as
used in the zoning ordinances regarding Haven House. | have been a
licensed attorney in Alaska for thity-two years, was a state prosecutor
for some seven years, and have now been a public defender for city
misdemeanors for some twelve years.

In my experience, the expression “time to serve’” means time
actually spent in the custody of the Department of Corrections, or the
functional equivalent thereof. (Sometimes the courts will approve time
spent under court order in a residential treatment facility in which the
living situation is the “functional equivalent of incarceration,” as time
served.) A sentence might be seven years with three suspended, four to
serve, and the person might be placed on probation for a period of time
after the “time to serve” is served. That means the three years
suspended time is not time to serve. It is essentially a threat of time that
might be imposed if the person violates the terms of his or her probation,
but it is not imposed as part of the sentence. Accordingly, in my view, a
person on probation is not “serving a sentence for a criminal act.”

Sincerely, j
Vorg?’ 4 45»4.4)

Tom Wagner
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CITY GLERK
OFFICE OF THE MUNICIPAL CLERK

B APR -1 2014 B 155 S. Seward St., Room 202
Phone: (907)586-5278 Fax: (907)586-5385
RECEIVED eMail: Laurie_Sica@ci.juneau.ak.us

Notice of Appeal

This appeal is governed by CBJ 01-50, the Municipal Appellate Code. This code establishes the
standards and procedures for appeals. Anyone who files an appeal should be familiar with the
appellate code. The clerk can give you a copy of the code.

Attach a copy of the decision being appealed. Do not attach any other documents, exhibits, or
additional pages to this form, except for any pages needed to continue the answers to the requested
information below. The clerk will accept this form only if the appropriate filing fee is attached. The
fee to file an appeal to the assembly is $250.00. To be timely, an appeal must be filed within 20 days
of the date the decision being appealed is filed with the clerk.

Action Being Appealed

Board decisions are appealable: board recommendations and most staff decisions are not.

a Agency Appealed From:

[Director of Community Developfnent Department

0 Description and Date of Decision:
Haven House Transitional Housing, March 18, 2014 letter of Hal Hart, Director CDD

Concerned Parties

Hdentify the people who have an interest in the action being appealed: yourself and others.

0 Party Filing Appeal Mailing Address Telephone Fax  Email

Tall Timbers Neighborhood Association c/o Gruening & Spitzfaden, APC, 217 2nd St, Ste 204, Juneau, AK 99801

nd individuals on attached list 907-586-8110, fax 907-586-8059, email: spitz@gci.net
O Parties Who Won the Decision Appealed  Mailing Address Telephone Fax  Email

Haven House, Inc., PO Box 22977, Juneau, AK 99802

-over-
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2002 - Appeal Form
Page 2 of 2

Issues on Appeal’

Concisely describe the errors in the decision appealed. Do not argue them. argument will be heard later.

1. Title 49 is enforceable with respect to halfway houses and group homes.

2. Haven House is not a boarding house or rooming house within the meaning of title 49.

. Haven House is a halfway house within the meaning of title 49.

. Haven House is not a use not listed pursuant to CBJ 49.20.320.

Relief Requested
What should the Assembly do with the action being appealed: send it back, modify it, or something else?

hdopt Director Hall Hart's decision in his January 24, 2014 letter to Juna Degnan indicating
IHaven House is a halfway house not permitted in the D-5 zoning district

OhAcen Lot LT AR 4 P¢
W?%’/ br Aeheni 5. Sprit2FPago- T-(-lq
T 777~
Signature Date

If you are representing any group, or a person other than yourself, you must sign a notarized statement that you are
authorized to represent them.

1 01.50.070  STANDARD OF REVIEW AND BURDEN OF PROOF. (a) The appeal agency may set aside the

decision being appealed only if:
(1) The appellant establishes that the decision is not supported by substantial evidence in light of the whole

record, as supplemented at the hearing;
2) The decision is not supported by adequate written findings or the findings fail to inform the appeal agency

of the basis upon which the decision appealed from was made; or
3) The agency failed to follow its own procedures or otherwise denied procedural due process to one or more

of the parties.
(b) The burden of proof is on the appellant. (Serial No. 92-36_2 (part), 1992).1

-aver-
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The undersigned seek to appeal the decision of Director Hal Hart found in his March 18, 2014 letter to
Pamela Finley of Haven House, and further consent to be being represented by Gruening & Spitzfaden,
APC and Robert S. Spitzfaden
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Address 20y Ay ] ‘'Lsa P
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Address:

By:
Address:

By:

Address:

By:

Address:

By:

Address:

By:

Address:
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CITY/BOROUGH OF JUNEAU
' ALASKAS CAPITAL CITY

March 18, 2014

Pamela Finley, Attorney for
Haven House, Inc.

P.O. Box 22977

Juneau, AK 99802

RE: Haven House Transitional Housing located at 3202 Malissa Drive

Dear Ms. Finley:

Thank you for providing the requested additional information. That additional information allowed the
Community Development Department (“CDD”) to fully review the Haven House proposal and better
understand how Haven House intends to operate at 3202 Malissa Drive. I have reached the following

decision.

Upon reviewing the additional information provided by Haven House and upon legal guidance, I
conclude the Title 49 provisions regarding Halfway Houses and Group Homes are likely unenforceable
as applied to Haven House. Except the provisions specifically addressed below, Title 49 is presumed

valid and enforceable.

I conclude Title 49 is likely unenforceable regarding Halfway Houses because of the following: (1) large
halfway houses (10+ people) are allowed in residential zones but small Halfway House (less than 10) are
not, and neither Title 49 nor the legislative history provide justification for the distinction; (2) neither
Title 49 nor the legislative history provide justification for the change in prohibiting small Halfway
Houses in residential areas; (3) neither Title 49 nor the legislative history provide justification for
distinguishing Halfway Houses from other uses in which people are not serving a sentence; and (4) the
Table of Permissive uses lists Halfway Houses in two different sections (1.450 and 7.400), table CBJ
49.25.300, which creates an arbitrary effect if CBJ 49.25.300(a)(3) is applied.

Similarly, 1 conclude Title 49 is likely unenforceable regarding Group Homes as applied to Haven
House because of the following: (1) neither Title 49 nor the legislative history provide justification for
distinguishing Group Homes from other uses in which people are not serving a sentence; and (2) neither
Title 49 nor the legislative history provide justification for differentiating Group Homes with more than
six residents and those with less than six residents.

For those reasons, I conclude that I cannot apply the Title 49 provisions regarding Group Homes and
Halfway Houses to Haven House. Thus, I conclude Haven House cannot be classified as a Group Home

or Halfway House.

Previously, I concluded that Haven House best fit the definition of a halfway house because the
proposed use involved people, living together, who would be serving a sentence. However, based on the
additional information, the reasoning provided above, and considering the proposed use does not now fit
within one of the uses specifically listed in the Table of Permissive uses, I conclude the proposed use of

155 So. Seward Street, Juneau, Alaska 99801-1397
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Haven House is a “use not listed.” CBJ 49.20.320. In order to be considered for a “use not listed,”
Haven House will need to make an application to the CDD consistent with CBJ 49.20.320. This request
would be evaluated by the Planning Commission sitting as the Board of Adjustment. This “use not
listed” process requires public hearing and the associated public notice.

I conclude the proposed use of Haven House is currently boardinghouse and rooming house or is
currently most similar to a boardinghouse and rooming house. CBJ 49.80.120 defines boardinghouse

and rooming house as follows:

Boarding and rooming house mean a dwelling in which more than two bedrooms are used for
commercial lodging provided by the owner or operator who lives on site. The term “boarding
house and rooming house ” includes houses offering bed and breakfast.

1 conclude that Haven House is not a single family residence per CBJ 49.80.120 because the use is a
boardinghouse and rooming house or is more characteristic of a boardinghouse and rooming house. I
find the following factors distinguish Haven House from a single family residence: (1) a house manager
lives onsite and provides services in exchange for rent; (2) two part-time co-directors live offsite and
come onsite daily to provide services in the home; (3) all nine of the clients pay rent of $550/month; (4)
the clients will be recently released from prison and most will be on probation or parole; (5) most, if not
all, of the clients will be under the supervision of probation or parole officers; and (6) despite allowing
the clients to say up to two years, Haven House may actually be a transient structure because there are
no minimum stay requirements and clients will be evicted for violating the client agreement. At no point
has CDD adversely distinguished Haven House based on the actual or potential likelihood of any of its
clients having a disability or handicap as protected by 42 U.S.C. 3602 (Fair Housing Act) or by 42
U.S.C. 12101 (Americans with Disability Act).

If the Board of Adjustment decides Haven House is similar to a boardinghouse and rooming house, an
application for a conditional use permit can then be applied for and processed. The conditional use
permit will be considered by the Planning Commission, after a public hearing. Alternatively, if the
Board of Adjustment decides Haven House is more similar to a use that does not require a conditional
use permit, then the underlying building permit application could be processed accordingly.

The CDD often hosts neighborhood meetings early in the conditional use permit process so that

interested neighbors and other members of the public have an opportunity to learn about the project and
the conditional use permit process. Both the “use not listed” and the conditional use decisions are

appealable decisions.

The Director’s Decision issued January 24, 2014, is rescinded. This Director’s Decision is appealable
pursuant to CBJ 49.20.110.

Please contact me at 586-0757 if you have any questions or would like to discuss this further,
Sincerely, W’“

Hal Hart, AICP

Director
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Representation Statement

The undersigned is authorized to represent Tall Timbers Neighborhood Association and the
persons signing the Notice Of Appeal.

Cordially,

fob s //// i

Robert S. Spitzf;

ix?vu\
SUBSCRIBED ANP W ORN TO before me this ! of Marchr 2014, at Juneau, Alaska.
o T . /

i . (‘ ‘r
Ry e :
'ixo‘aCP 2‘ Z ‘ﬁégi:l——~—

¥, = gNotary 1 and for the State of Alaska

TN ; My Commission Expires: PR 2 6
‘S ub\\‘v AR
t (gf R
e of P~\°
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Robert Palmer

From: Beth McKibben

Sent: Tuesday, April 22, 2014 10:03 AM
To: ‘Dan Hubert'

Cc: Robert Palmer; Travis Goddard
Subject: RE: Request

Attachments: APP_APL20140004.pdf

Dan

I've attached the Haven House appeal. | will have to get back to you on the Intervener request.

Beth McKibben, AICP
Senior Planner, CDD

City & Borough of Juneau
907.586.0465

From: Dan Hubert [mailto:danhubert@gmail.com]
Sent: Saturday, April 19, 2014 5:51 AM

To: Beth McKibben

Cc: Travis Goddard

Subject: Request

Dear Beth,

1. Tall Timbers Neighborhood Assn hereby petitions to be added as Intervenor on the Haven House Appeal
APL2014 0004.

2. Without delay, please send me a scanned copy of all papers that Haven House has filed in order to initiate
and support said appeal.

Regards,

Dan Hubert
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Planning Commission

File No.: APL 2014 0002 & APL2014 0004
May 1, 2014

Page 2 of 9

Surrounding Land Use: North - D5, single family residential, duplex
South - D5, single family residential, duplex
East -RR, vacant
West - D5, D15, single family/duplex, Glacier Valley Elementary

VICINITY MAP

Subject Parcel

S069

Page 1387 of 1762



Planning Commission

File No.: APL 2014 0002 & APL2014 0004
May 1, 2014

Page 3 0f 9

Parties Referred to:

Tall Timbers Neighborhood Association (APL2014 0002) —Tall Timbers
Haven House, Inc. (APL2014 0004) — Haven House

Attachments (in reverse chronological order):

Attachment 1 — Email from Dan Hubert requesting to be an intervener in the Haven House
appeal.

Attachment 2 - APL2014 0004 —Haven House Appeal of March 18, 2014 Director’s Decision

Attachment 3 — APL2014 0002 - Tall Timbers Appeal of March 18, 2014 Director’s Decision

Attachment 4 — March 18, 2014, Second Director’s Decision regarding Haven House

Attachment 5 — March 10, 2014 letter from Pamela Finley for Haven House (and attachments)

Attachment 6 - APL2014 0001 —Haven House Appeal of January 24, 2014 Director’s Decision
regarding Haven House.

Attachment 7 — January 24, 2014 First Director’s Decision regarding Haven House

Attachment 8 - BLD 2013-0767 — Haven House change of use application.

APPEAL PROCEDURE

Appeals to the Planning Commission are regulated under CBJ 49.20.110:
49.20.110 Appeals to the planning commission.

(@) Review by the commission of a decision of the director, may be requested by filing
a notice of appeal stating with particularity the grounds therefore with the department within 20
days of the date of the decision appealed. The notice shall be considered by the commission at a
regular scheduled meeting. The department and any aggrieved person, including the developer,
may appear at that meeting and explain to the commission why it should hear the appeal. The
appeal shall be heard unless it presents only minor or routine issues and is clear from the notice
of appeal and any evidence offered at the consideration thereof, that the decision appealed was
supported by substantial evidence and involved no policy error or abuse of discretion.

(b) If the commission decides to hear the appeal, it shall announce whether it intends
to review the entire decision, or merely a portion thereof and whether review shall be de novo or
on the record. If the commission decides to hear the appeal, it shall give public notice thereof in
a newspaper of general circulation in the municipality. The department shall prepare the record
on appeal, which shall consist of the original application and supporting materials, written
public comment thereon, and all notes, memoranda, minutes and other department material in
relation thereto. The burden of proof in the appeal shall be on the party challenging the decision
of the director. In a hearing de novo, proof shall be established by a preponderance of the
evidence. If the appeal is heard on the record, argument may be heard, but no evidence outside
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Planning Commission

File No.: APL 2014 0002 & APL2014 0004
May 1, 2014

Page 4 of 9

the record shall be admitted and the decision of the department shall be upheld if there is
substantial evidence in support thereof and no policy error or abuse or discretion therein. The
commission may confirm, reverse, or modify the director's decision, or change the conditions
which the director placed on approval. The commission shall support its action with written
findings.

CDD’S POSITION ON THE MERITS OF THE APPEAL

Pursuant to CBJ 49.20.110, the Planning Commission needs to take action on two related appeals
that the Director has received regarding a Director’s Decision.

Basic Facts

Haven House is a not for profit organization that wants to use an existing house in a D-5 zone for
transitional housing for women coming out of prison.

On December 23, 2013, Haven House applied for a change of use permit from a single family to
a transitional group home. A permit was not issued, but the application was assigned the
following number, BLD 2013-0767.

On January 24, 2014, the Director issued a decision (Decision #1). (Attachment 7) Decision #1
stated that in a D-5 zone, group homes are allowed outright but halfway houses are not generally
permitted. Decision #1 concluded that “because operating a halfway house is not a permitted use
in this zoning district; Haven House cannot operate as described in the business plan in this
location.”

On February 11, 2014, Haven House appealed Decision #1. It was assigned the following case
number APL 2014-0001.

On March 10, 2014, Haven House presented supplemental information and legal argument to
clarify and explain the proposed use.

On March 18, 2014, the Director issued a second decision (Decision #2) (Attachment 4).
Decision #2 concluded, after receiving the supplemental information and upon legal guidance,
the Title 49 provisions regarding halfway houses and group homes are likely unenforceable as
applied to Haven House. The Director concluded the proposed use was not a single family
residence. The Director also concluded that the proposed use is a “use not listed,” and it is or is
most similar to a boardinghouse and rooming house. A boardinghouse and rooming house is
allowed in a D-5 zone pursuant to a conditional use permit. The Director recommended that
Haven House file applications for a “use not listed” and conditional use permit.

On April 1, 2014, the Tall Timbers Neighborhood Association (“Tall Timbers”) filed an appeal
of Decision #2. Tall Timbers asserts the following issues on appeal:

TTL1. Title 49 is enforceable with respect to halfway houses and group
homes.
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Planning Commission

File No.: APL 2014 0002 & APL2014 0004
May 1, 2014

Page 5 of 9

TT2. Haven House is not a boarding house or rooming house within the
meaning of title 49.

TT3. Haven House is a halfway house within the meaning of title 49.
TT4. Haven House is not a use not listed pursuant to CBJ 49.20.320.

Tall Timbers requests that the Planning Commission adopt Decision #1 and that Haven House
not be permitted in the D-5 zone.

On April 4, 2014, Haven House withdrew its appeal of Decision #1 and filed an appeal of
Decision #2. Haven House requests the appeals be continued until after the use not
listed/conditional use permit hearing. Haven House also challenges whether Tall Timbers has a
right to appeal Decision #2. Haven House asserts the following issues on appeal:

HH1. Whether Tall Timbers has a right to appeal Decision #2.

HH2. Decision #2 erred in finding that Haven House is not a single family
home as defined under CBJ 49.80.120.

HH3. Decision #2 erred in finding that Haven House is not a group home
as defined by CBJ 49.80.120.

HH4. Decision #2 violates the Equal Protection and Due Process Clauses
of the State and Federal constitutions by treating Haven House residents
differently from other groups of people living together in a single dwelling
unit, without a valid reason for the distinction.

Implicitly, Haven House requests the Planning Commission find that the proposed use is a single
family home or group home.

On April 19, 2014, Tall Timbers requested to be an Intervenor in the Haven House Appeal.

Staff and Haven House have had two pre-application conferences, April 1 and April 28,
regarding the submittals for the unlisted use and, if applicable, the conditional use permit. Haven
House has indicated that it intends to submit an application for an unlisted use and, possibly, an
application for a conditional use permit as a boardinghouse and rooming house. Haven House
has requested the unlisted use hearing and the conditional use permit hearing occur at the same
time. Assuming the application material is submitted before May 2, CDD can accommodate that
request at the June 10, 2014, Planning Commission regular meeting.

In summary, Decision #1 was rescinded and Haven House’s appeal has been withdrawn. The
Planning Commission has two appeals related to Decision #2 that it needs to take action on.
Substantively, the issues on appeal can be initially summarized by the following:

e Whether the halfway house provisions in Title 49 are enforceable. (TT1, TT3, HH4)
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Planning Commission

File No.: APL 2014 0002 & APL2014 0004
May 1, 2014

Page 6 of 9

e Whether the group home provisions in Title 49 are enforceable. (TT1, HHS3,
HH4)
e Whether Haven House is a use not listed. (TT2, TT3, TT4, HH2, HH3, HH4)

Procedurally, the Planning Commission needs to decide:
1. Whether Tall Timbers has a right to appeal Decision #2. (HH1)

2. Whether the Planning Commission will hear either or both appeals.
CBJ 49.20.110(a) and (b).

3. Whether the Haven House and Tall Timbers appeals should be
consolidated. See CBJ 1.50.030(e)(3).

4. If the appeals are not consolidated or if Tall Timbers does not have a
right to appeal, then whether Tall Timbers’ request to intervene in
APL2014-004 should be granted.

5. Whether the Planning Commission will hear the appeal(s) de novo or
on the record.

6. Whether the Planning Commission will schedule and treat the use not
listed hearing also as a conditional use permit hearing.

7. Whether the Planning Commission will hear the appeal(s) before,
after, or at the same time as the use not listed/conditional use hearing
currently scheduled for June 10, 2014.

Thus, the Planning Commission will need to decide how and when to schedule the appeals and
the public hearings.

RECOMMENDATION

1. Whether Tall Timbers has a right to appeal Decision #2.

Staff recommends that the Planning Commission request supplemental briefing from all
“parties” (CDD, Haven House, and Tall Timbers) before making a determination whether Tall
Timbers has a right to appeal Decision #2. The following is likely relevant to determine whether
Tall Timbers has a right to appeal:

e A person must be an aggrieved person to appeal a decision of the Director.*

! CBJ 49.20.110(a) (restricting standing in an appeal of a land use decision to an aggrieved person.); AS
29.40.050-060; Earth Movers of Fairbanks, Inc. v. Fairbanks N. Star Borough, 865 P.2d 741, 743
(Alaska 1993); Griswold v. City of Homer, 252 P.3d 1020. 1029 (Alaska 2011) (the Legislature
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Planning Commission

File No.: APL 2014 0002 & APL2014 0004
May 1, 2014

Page 7 of 9

e Only entities that have corporate status or possess the right to sue have standing.?

2. Whether the Planning Commission will hear either or both appeals.
CBJ 49.20.110(a) and (b).

Staff recommends:
e The Planning Commission hear the Haven House appeal.
e If the Planning Commission determines that Tall Timbers has a right to appeal
Decision #2, then staff recommends that the Planning Commission hear that appeal.

3. Whether the Haven House and Tall Timbers appeals should be
consolidated. See CBJ 1.50.030(e)(3).

Staff recommends:
e That if Tall Timbers can appeal Decision #2, the two appeals should be consolidated
because the legal issues are nearly identical, originated from the same decision, and
consolidation would be more efficient.

4. If the appeals are not consolidated or if Tall Timbers does not have a
right to appeal, then whether Tall Timbers’ request to intervene in
APL2014-004 should be granted.

Staff recommends:

e The Planning Commission first determines whether Tall Timbers has a right to appeal
Decision #2.

e |f Tall Timbers can appeal Decision #2, then the two appeals should be consolidated.

e |f the appeals are not consolidated and if Tall Timbers does not have a right to appeal,
the Planning Commission should require briefing consistent with Civil Rule 24. Tall
Timbers would be required to submit a motion describing why it believes intervenor
status should be granted. The other parties would then have an opportunity to
respond. See Appeal of AME2013-0015 (Bicknell Rezone) Order on Intervention
(March 28, 2014) (requiring CR24 briefing to determine request for intervention).

5. Whether the Planning Commission will hear the appeal(s) de novo or
on the record.

Staff recommends:

“eliminated taxpayer-citizen standing in land use cases by enacting AS 29.40.050-.060.”)

2 Washington's Army v. City of Seward, 181 P.3d 1102, 1104 n. 2 & 1105 (Alaska 2008).
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Planning Commission

File No.: APL 2014 0002 & APL2014 0004
May 1, 2014

Page 8 of 9

e The Planning Commission hear the appeal(s) on the record because any appeal would
focus on legal issues and additional evidence is not needed. An appeal of this type is a
legal appeal and not a factual appeal.

The record in this case would include code provisions, history of relevant ordinances relied upon
to make the Director’s Decisions, materials supplied by Haven House (e.g., building permit
application, supplemental information, etc.), and the Director’s Decisions.

In an appeal on the record, Decision #2 shall be upheld if there is substantial evidence in support
thereof and there was no policy error or abuse of discretion. Only argument may be heard
because evidence outside the record is not admissible. In contrast, an appeal de novo the
Planning Commission independently reviews Decision #2, which can allow for evidence from
outside the record. CBJ 49.20.110(b).

In either type of appeal, the appellant (Haven House and/or Tall Timbers) has the burden of
proof by a preponderance of the evidence. CBJ 49.20.110(b).

6. Whether the Planning Commission will schedule and treat the use not
listed hearing also as a conditional use permit hearing.

Staff does not oppose combining the use not listed hearing with the conditional use permit
hearing.

7. Whether the Planning Commission will hear the appeal(s) before,
after, or at the same time as the use not listed/conditional use hearing
on June 10, 2014.

Staff does not have a position or recommendation. However, if Tall Timbers cannot appeal
Decision #2, then this issue is likely unripe because Haven House has stated it has no interest in
pursuing its appeal prior to the use not listed/conditional use hearing. Instead, Haven House
would start with the use not listed/conditional use hearing. If the Planning Commission denies
their proposal, then Haven House would pursue their appeal. However, if the Planning
Commission approved the Haven House proposal, for example as a boardinghouse and rooming
house or as a new category, then Haven House would likely withdraw its appeal.

If the appeal occurs first, the Planning Commission could decide the foundational points on
appeal before the public hearing, if necessary. However, the Planning Commission’s schedule is
tight, and it may not be able to hear and decide the appeal prior to June 10, 2014.

If the appeal occurs after June 10, 2014, the record and issues on appeal may be complicated by a
decision based on the public hearing.
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File No.: APL 2014 0002 & APL2014 0004
May 1, 2014

Page 9 of 9

Alternatively, the Planning Commission could hear the appeal with the public hearing on June
10, 2014. While this approach simplifies the schedule, it may provide for a long and possibly
complicated hearing.
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INQUIRY APPLICATION

7 Project Number Project Name (15 characters) Case Number Date R7ceiv
TYPE OF INQUIRY REQUESTED
I:l General Inquiry (INQ) D Text or Map Interpretation  (TMI)
(see below)
D Letter of Zoning (LZC)**** Use Not Listed (UNL)
Compliance (Similar Use Determination)

A Letter of Zoning Compliance requires a fee

SPECIFIC QUESTION YOU WOULD LIKE ANSWERED: = o
May Haven House operate as a use not listed [similar use determination] in a D-5 district under CBJ 49.20.320?

Please attach a cover letter to fully explain the project if there is not adequate space on this form.

GENERAL INQUIRY TOPIC
0 FEMA LOMR [0 Home Occupation [ Preliminary to Enforcement
Actions—
[0 Floodzone Land Use [0 Rezoning
0 General OO Noise [ street Vacation
O Hazard Zone [0 Ordinary High Water [] subdivision
Determination
O Historic District O parking O wetlands
INQUIRY SPECIFICS (please fill in ail that may apply):
Parcel Number SB210 1 ¢ DO LD Zoning District D-5
Case Number n/a Code Section 49.20.320

Current Use of Land or Buildings Single-family dwelling.
A re-entry home for women coming out of prison.

Proposed Use of Land or Buildings

Other n/a
; ; : INQUIRY FEES
For more information regardlng. the Fees Check No. Receipt Date
permitting process and the submittals
required for a complete application, | Application Fees s /
please see the reverse side. Tots Fee . /
If you need any assistance filling out
this form, please contact the Permit
Center at 586-0770.
NOTE: MUST BE ACCOMPANIED BY DEVELOPMENT PERMIT APPLICATION FORM
Revised December 2009 - i:\\FORMS\2010 Applications Page 1of 2
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DEVELOPMENT PERMIT APPLICATION

Project Number Date Received:
UNLzooon || CITY and BOROUGH of JUNEAU osfozi4
Project Name U
(City Staff to Assign Name)
Project Description K .
l : A re-entry home for women coming out of prison.
2 Street Addr%s
(@] 3202 Malissa Drive Juneau 99801
— Legal Description(s) of Parcel(s) (Subdivision, Survey, Block, Tract, Lot)
- Subdivision Tall Timbers 1, USS 1053, Block G, Lot 3
< Assessor’s Parcel Number(s)
= Parcel 5B210 | 42 003D
c | RGe Ssns 7 T
o) Property Owner's Name ] Contact Person: H
L Haven House, Inc. (Iessee) June Degnan 907-988-7233
E Mailing Address Home Phone: Fax Number:
P.O. Box 20875, Juneau, Alaska 99802 907-752-0030 n/a
E-mail Address Other Contact Phone Number(s):
havenhouse uneau@gmai
I am (we are) the owner(s)or lessee(s) of the property subjed lo this application and | (we) consent as follows:
= A.  This application for a land use or activity review for development on my (our) property is made with my complete understanding and permission.
> B. | (we) grant permission for officials and employees of the City and Borough of Juneau to inspect my property as needed for purposes of this
applicalion.
< N /‘ _ /
o |X__ Narap Jloixan S/2 [ 2/
: n vmer‘ﬁ:essee Slgnat# Date
o Y
—a— X . — BN |
< Landowner/Lessee Signature Date
~ NOTICE: The City and Borough of Juneau staff may need access to the subject property during regular business hours and will attempt to contact the
landowner in addition to the formal consent given above. Further, members of the Planning Commission may visit the property before the scheduled public
5 hearing date.
- Appllcant’s Name Contact Person: WOrk Phone
(o) Same
o Mailing Address Home Phone: Fax Number:
a.
E-mail Address Other Contact Phone Number(s):
X
Applicant’s SIQnature Date of Application
OFFICE USE ONLY BELOW THIS LINE
BuildinglGradlng
Permit
City/State
Project Review and City Land Action
N Inquiry Case
_ {Fee in Lieu, Letter of ZC, Use Not Listed)
Mining Case
g {Small, Large, Rural, Extraction, Exploration)
> Sign Approval
(®) (if more than one, fill in all applicable permit #'s)
o Subdivision
{Minor, Major, PUD, St. Vacation, St. Name Change)
[+ Use Approval  (Aliowable, Conditional, Cottage Housing,
o Mobile Home Parks, Accessory Apartment)
< Variance Case
"___{De Minimis and all other Variance case types)
[T Wetiands
. Permits
< ZoneGhange
- Application, .
Other > — 7] vy
= **Public Notice Sign Form filled olit and in the file.
prnents -
&w Gl il o SR e fpe~—
f) /
(i (M/LD \OW~ 7V~ L/L)L /\ﬂ‘r ( W"’d’ ;
INOTE: DEVELOPMENT PERMIT APPLICATION FORMS MUST ACCOMPANY ALL OTHER COMMUNITY DEVELOPMENT DEPARTME APPLICATIONS
I -\FORMS\2010 Anolications Ravisard Novambar 2009
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P
HAVEN

HOUSE

“A Home for Recovery and Reentry for Women Coming out of Prison”

Haven House, Inc. is a 501(c)(3) nonprofit corporation
providing transitional housing in Juneau in a faith-based
and supportive setting to women who have recently
exited the correctional system.

Women in safe, sober, stable, and
structured housing are less likely to
reoffend. Haven House will make our
community safer.

Haven House will provide:
0 successful role models and mentors
0 daily opportunities for residents to support one
another
0 safe, sober, and supportive transitional housing
for up to 2 years in a faith-based community
setting
Residents may be on probation and parole. To live at
Haven House, the applicant must submit a detailed
application and, if applicable, a recommendation from
her probation/parole officer. All residents will
contribute each month towards household expenses.

Ellen Campbell, 45-year prison volunteer, wife of a
former Commissioner of the Alaska Department of
Corrections, and founder of Haven House, wrote,

“Women released from prison need help.
To successfully mainstream into society,
women need a safe haven where they can
focus on healing their lives ... begin to
change their lifestyles ... address the drug
and alcohol abuse that initially sent them
into prison. The safe haven we construct
will address those issues while providing
safe shelter.”

2 out of 3 prisoners return to custody within 3 years of
their release.

0 Spending on our state justice system has almost
doubled since 1981, but crime has only
decreased by 30%.

0 Alaska has one of the fastest growing prison
populations in the nation.

0 The Alaska Department of Corrections projects
that the number of prisoners in our state is
likely to double by 2030 if new approaches, like
Haven House, are not supported.

0 96% of inmates experience either mental health
disorders and/or substance abuse issues.

Properly supporting our returning
neighbors is the difference between a
successful reentry into our Juneau
community and reoffending.

Haven House will support up to nine women as they
successfully reintegrate into Juneau by:
0 maintaining house rules that prohibit substance
and alcohol use
0 supporting residents in their acquisition and
retention of employment and/or education
0 increasing life skills through communal living
and household responsibilities
0 developing and/or deepening one’s faith
through communal activities and groups
0 increasing positive social support networks
through relationships with supportive peers,
healthy mentors, and positive role models
0 advocating for them to attain permanent
housing

Currently, Haven House is applying to CBJ for
permission to operate at 3202 Malissa Drive.

Join us!Haven House is a community effort and we need your support. We invite you or your agency to be involved.
Please contact us at (907) 988-7233, havenhousejuneau@gmail.com, or P.O. Box 20875, Juneau, AK 99802.

Date Created: 4/2014
Date Revised: 4/2014
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Haven House, Inc. board members as of April 26, 2014

Emma-Lily Schmitz grew up in Juneau, Alaska before attending Trinity Western University in
Langley, British Columbia, where she studied Psychology and completed her degree
requirements. While a student at Trinity Western, Emma-Lily volunteered at Rahab Ministry,
whose purpose was to provide support to a local ministry's outreach to sex workers in the Lower
Eastside section of Vancouver. Emma-Lily began working for Aiding Women in Abuse and Rape
Emergencies (AWARE) Inc. in 2009 and for the last three years as the lead facilitator the
Juneau Choice & Accountability Program (JCAP is a state certified batterer intervention
program whose primary goal is increase victim safety by holding offenders of domestic violence
accountable for their actions and the impact their violence has on their victim, community and
themselves; this program is offered both in the community and in Lemon Creek Correctional
Center.) Emma-Lily has been a member of AWARE’s sexual assault response team; in her role
as SART member she’s advocated for victims of sexual assault as they navigate the legal
system. Emma-Lily’s other interests include volunteering for both the WORD and ACTS
retreats. Emma Lily is the daughter of Richard Schmitz and Brian and Linda Sylvester.

Theresa Harris is a fifth-generation Alaskan, and works as a CPA for Elgee Rehfeld Mertz, LLC.
Theresa graduated co-valedictorian with a bachelor of science degree in accounting from St.
Catherine University. She is a fifth-generation Alaskan, and works as a CPA for Elgee Rehfeld
Mertz, LLC. Theresa has served on the board of directors of St. Vincent de Paul for four years,
and has been a member of the Diocese of Juneau Finance Council for two years.

June Degnan has a Master of Arts in Library and Information Science with Phi Kappa Phi
Honors from the University of South Florida and a Bachelor of Science in Psychology-cum-
laude. She has held professional positions as land manager, planner, teacher, archivist,
librarian, and historian. She co-founded a women's shelter in Florida and worked with healthy
relationships/violence prevention and youth activities for AWARE.

Chris Nelson owns and operates a residential appraisal business, Nelson Appraisals/Ketchikan
Appraisals. He has volunteered in halfway houses and Lemon Creek Correctional Center for the
past three years. Prior to entering the appraisal profession in 1998, he held a variety of positions
in the Southeast Alaska timber industry starting in 1991.

Cheryl Shakespeare has an associates degree in Biblical Education from Alaska Bible College.
She is a supervisor in the State's Division of Finance and owns rental real estate within a few
blocks of Haven House. She and her husband of 22 years (who served 2.5 years of a 5 year
sentence before his conviction was overturned by the Alaska Supreme Court) are committed
Christians and routinely volunteer in multiple lay ministries.

Larry Talley is a software developer for National Marine Fisheries Service. He retired from the
State of Alaska after 25 years as a programmer and data processing manager. His non-profit
experience includes serving as board president and fundraising committee member for Holy
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Trinity Episcopal Church during reconstruction after it's total loss to fire in 2006. His experience
with prisons and prisoners includes an appointment as a third party custodian to help a nephew
in trouble.

Delia Sizler, SC, M.Ed., holds a professional counselors license with supervisor credentials in
Ohio. She owns the Pastoral Family Service in Juneau where she sees pastoral counseling
clients. She works part-time at AWARE as a shelter advocate and does debriefing for the
shelter staff. Delia was the founding director of Bethany House in Cincinnati, Ohio, a shelter for
homeless women and children. Later she started NewSpring Center where for 17 years she
provided counseling to families and individuals including those who had been incarcerated or
had incarcerated family members. She has been a Sister of Charity for 49 years.

Talitha Lukshin has a Bachelor of Business Administration in Management from the University
of Alaska, Fairbanks and worked for a number of years for the State of Alaska as a Labor
Economist. She left that work over ten years ago to be a full-time mother of three daughters. In
recent years, she has found great enjoyment encouraging discouraged readers as a part-time
employee with the Juneau School District. She has participated in a Christian volunteer ministry
at Gastineau Human Services for over ten years. Meeting women in that ministry has lead her
to see the desperate need of women transitioning back to the community from prison.
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CITY/BOROUGH OF JUNEAU
ALASKAS CAPITAL CITY

March 18, 2014

Pamela Finley, Attorney for
Haven House, Inc.

P.O. Box 22977

Juneau, AK 99802

RE: Haven House Transitional Housing located at 3202 Malissa Drive

Dear Ms. Finley:

Thank you for providing the requested additional information. That additional information allowed the
Community Development Department (“CDD”) to fully review the Haven House proposal and better
understand how Haven House intends to operate at 3202 Malissa Drive. I have reached the following
decision.

Upon reviewing the additional information provided by Haven House and upon legal guidance, I
conclude the Title 49 provisions regarding Halfway Houses and Group Homes are likely unenforceable
as applied to Haven House. Except the provisions specifically addressed below, Title 49 is presumed
valid and enforceable.

I conclude Title 49 is likely unenforceable regarding Halfway Houses because of the following: (1) large
halfway houses (10+ people) are allowed in residential zones but small Halfway House (less than 10) are
not, and neither Title 49 nor the legislative history provide justification for the distinction; (2) neither
Title 49 nor the legislative history provide justification for the change in prohibiting small Halfway
Houses in residential areas; (3) neither Title 49 nor the legislative history provide justification for
distinguishing Halfway Houses from other uses in which people are not serving a sentence; and (4) the
Table of Permissive uses lists Halfway Houses in two different sections (1.450 and 7.400), table CBJ
49.25.300, which creates an arbitrary effect if CBJ 49.25.300(a)(3) is applied.

Similarly, I conclude Title 49 is likely unenforceable regarding Group Homes as applied to Haven
House because of the following: (1) neither Title 49 nor the legislative history provide justification for
distinguishing Group Homes from other uses in which people are not serving a sentence; and (2) neither
Title 49 nor the legislative history provide justification for differentiating Group Homes with more than
six residents and those with less than six residents.

For those reasons, I conclude that I cannot apply the Title 49 provisions regarding Group Homes and
Halfway Houses to Haven House. Thus, I conclude Haven House cannot be classified as a Group Home
or Halfway House.

Previously, I concluded that Haven House best fit the definition of a halfway house because the
proposed use involved people, living together, who would be serving a sentence. However, based on the
additional information, the reasoning provided above, and considering the proposed use does not now fit
within one of the uses specifically listed in the Table of Permissive uses, I conclude the proposed use of
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Haven House is a “use not listed.” CBJ 49.20.320. In order to be considered for a “use not listed,”
Haven House will need to make an application to the CDD consistent with CBJ 49.20.320. This request
would be evaluated by the Planning Commission sitting as the Board of Adjustment. This “use not
listed” process requires public hearing and the associated public notice.

I conclude the proposed use of Haven House is currently boardinghouse and rooming house or is
currently most similar to a boardinghouse and rooming house. CBJ 49.80.120 defines boardinghouse
and rooming house as follows:

Boarding and rooming house mean a dwelling in which more than two bedrooms are used for
commercial lodging provided by the owner or operator who lives on site. The term “boarding
house and rooming house” includes houses offering bed and breakfast.

I conclude that Haven House is not a single family residence per CBJ 49.80.120 because the use is a
boardinghouse and rooming house or is more characteristic of a boardinghouse and rooming house. I
find the following factors distinguish Haven House from a single family residence: (1) a house manager
lives onsite and provides services in exchange for rent; (2) two part-time co-directors live offsite and
come onsite daily to provide services in the home; (3) all nine of the clients pay rent of $550/month; (4)
the clients will be recently released from prison and most will be on probation or parole; (5) most, if not
all, of the clients will be under the supervision of probation or parole officers; and (6) despite allowing
the clients to say up to two years, Haven House may actually be a transient structure because there are
no minimum stay requirements and clients will be evicted for violating the client agreement. At no point
has CDD adversely distinguished Haven House based on the actual or potential likelihood of any of its
clients having a disability or handicap as protected by 42 U.S.C. 3602 (Fair Housing Act) or by 42
U.S.C. 12101 (Americans with Disability Act).

If the Board of Adjustment decides Haven House is similar to a boardinghouse and rooming house, an
application for a conditional use permit can then be applied for and processed. The conditional use
permit will be considered by the Planning Commission, after a public hearing. Alternatively, if the
Board of Adjustment decides Haven House is more similar to a use that does not require a conditional
use permit, then the underlying building permit application could be processed accordingly.

The CDD often hosts neighborhood meetings early in the conditional use permit process so that
interested neighbors and other members of the public have an opportunity to learn about the project and
the conditional use permit process. Both the “use not listed” and the conditional use decisions are
appealable decisions.

The Director’s Decision issued January 24, 2014, is rescinded. This Director’s Decision is appealable
pursuant to CBJ 49.20.110.

Please contact me at 586-0757 if you have any questions or would like to discuss this further.
Sincerely,

Hal Hart, AICP

Director
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SKETCH ADDENDOM FileNo. 2348

Case No.
Borrower Haven House
Property Address 3202 Malissa Drive
State AK Zip Code 99801-9017

City Juneau County  City and Borough of Juneau
Lender/Client  Alaska Housing Finance Corporation Address P.O. Box 101020, Anchorage, AK 99510

wwih L

[q 1 [_C\w‘ﬁ

&4

Bachromm,

i
=%
([
o
f

‘Sketch by Apex Skatch v5 Standard ™
Comments: This sketch is not drawn to scale.
AREA CALCULATIONS SUMMARY LIVING AREA BREAKDOWN
Code Description Net Size Net Totals Breakdown Subtotals
GLA2 Sacond Level 1403.00 1403.00 Second Level
BSMT Finished 1260.00 1260.00 2.0 x 25.5 51.00
GAR Garage 479.00 479.00 2.0 x 22.0 44.00
54.5 x 24.0 1308.00
Net LIVABLE Area (rounded) 1403 3 ltems (rounded) 1403
Produced by ClickFORMS Software 800-622-8727 Page 17 of 21
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ALL FIELDS DETAIL

MLS # 12840 # of Bedrooms 6
Class RESIDENTIAL Baths 3
Type Single Family Levels 2 Story
Area MENDENHAL VL Covered Parking 2
Asking Price $385,000 Capacity
Address 3202 Malissa Drive Parking Type Garage
City Juneau Heated
State AK Waterfront No
Zip 99801 Construction Status Existing
Status Sold & Closed
Sale/Rent For Sale
IDX Include Yes D 9 m m ﬂ
GENERAL
VOW Include Yes VOW Address Yes
VOW Comment Yes VOW AVM Yes
Licensee Deborah Lewis - CELL: (907) 321-3076 Listing Office 1 RE/MAX of Juneau - Office: (907) 789-4794
Licensee Mobile Phone 321-3076 Licensee Fax 789-1619
Licensee E-Mail Address debbielewis@gci.net URL www.alaskajuneauhomes.com
Comp. to Selling Office 2% Owner Name Tow, William W.
Listing Date 8/21/2013 Expiration Date 2/19/2014
Sub/Condo/MHP Tall Timbers Property Zoning D5-Sngl Fam&Dup
Site Disclosure on file Legal Description TALL TIMBERS BL G L3
Borough Parcel Number 5B2101420030 Elementary School Glacier Valley
Middle School Floyd Dryden High School Juneau- Open Enroliment
Year Built 1976 Year Remodeled 2013
Approx. SQFT 2,638 SQFT Source Public Records
Approx. Lot SQFT 9,000 Lot-SQET-Source. Public Records
Approx. Garage SQFT 436 Garage SQFT Source Public Records
Off Market Date 10/2/2013 Update Date 1/13/2014
Status Date 1/13/2014 HotSheet Date 1/13/2014
Price Date 1/13/2014 Input Date 8/22/2013 9:45:00 PM
Associated Document Count 4 Original Price $385,000
Client Hit Count 24 Agent Hit Count 48
Cumulative DOM 7 Days On Market 7
Days On MLS 6 Picture 21
FEATURES
EXTERIOR APPLIANCES WATER SUPPLY VIEW
Wood Siding Dishwasher Public Water Mountain
STYLE Garbage Disposal SEWER Forest/Meadow
Contemporary Refrigerator Public Sewer TERMS
ROOF Elec. Range/Oven INTERIOR AMENITIES Cash
Shingle Microwave Tile Floors Conventional
EXTERIOR AMENITIES Rng Hood-Vent Carpet FHA
Concrete Driveway Washer Smoke Detector POSSESSION
Paved Street Dryer ACCESS Closing
PORCH/PATIO FIREPLACE Paved BASEMENT/FOUNDATION
Covered Deck Two Maintained Slab
LANDSCAPING In Living Room Public SHOWING INSTRUCTIONS
Trees In Family Room LAUNDRY Call Listing Agent
OIL HEATING Lower Level Lock Box
Baseboard Room Vacant
WINDOWS LOT DESCRIPTION Sign
Double Pane Mapped Floodplain DOCUMENTS ON FILE
WATER HEATER Borders Public Land Home Inspection
Electric Lead Based Paint
Prop. Disclosure
FINANCIAL
Assessed Value: Land $100,200 Assessed Value: Buildings $277,300
Total Assessed Value $377,500 Short Sale No
Foreclosure No
MLS #: 12840 04/15/2014 12:36 PM Page 1 of 2
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SOLD STATUS

! How Sold Cash Contract Date 10/2/2013
Closing Date 1/10/2014 Sold Price $380,000
Buyers Name Grant Properties LLC Selling Licensee 1 Deborah Lewis - CELL: (907) 321-3076
Selling Office 1 RE/MAX of Juneau - Office: (907) 789-4794 Appraised Value $385,000

Appraisers Name Kasberg

REMARKS

Need space? Don't pass up the opportunity to own this 6 bedroom, 3 bath home located in the Mendenhall Valley. Many updates throughout including new

carpet, doors, hot water heater, front porch, fresh interior pain and more.

AGENT ONLY REMARKS

Per the owner, all items on the Engineer report have been completed.
ADDITIONAL PICTURES

Entry Entry Kitchen
Kitchen Dining Sliding Door to Deck
Living Room Hallway Master Bedroom
Master Bath Master Bath Bath and Laundry Room
Family Room Family Room Boiler
DISCLAIMER

Kitchen

Deck

Main Bath

Bedroom

Hot Water Heater

This information is deemed reliable, but not guaranteed.

MLS #: 12840 04/15/2014 12:36 PM
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Information from Google Maps (https://www.google.com/maps)

Bus stop at corner
of Mendenhall
Loop Road and
Nancy Street,
walking time 10
minutes, 0.5 miles.

Bus stop at corner
of Mendenhall
Loop Road and
Haloff Way,
walking time 13
minutes, 0.7 miles.
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http://www.juneau.org/streets/SidewalkMaps.php

http://www.juneau.org/streets/images/nvalleysidewalks.jpg

3202 Malissa Drive
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